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THE LATE liOKD CHIEF JUSTICE TIN- 
DAJi. 

Nicholas Conyngham Tindal, tlie late 
Lord Cbief Justice of the Court of Com- 
mon Pleas in England, was born at 
Chelmsford in the year 1776. He was 
descended from an ancient family in the 
county of Essex. His father, Robert 
Tindal, practised many years as an at- 
torney at Chelmsford. 

Mr. Tindal went through the usual course 
of school education at Chelmsford, and in 
the year 1795, entered Trinity College, 
Cambridge. At the expiration of four years 
he took the degree of bachelor of arts, 
and in 1802, that of master of arts. He 
obtained the prize of Chancellor's Senior 
Medallist, and stood high as a wrangler. 
He was elected a fellow of his College in 
1803, and soon afterwards commenced 
his studies for the bar at Lincoln's Inn. 
He was a pupil of Mr. Richardson, after- 
wards Jud^p Richardson. 

At that time any member of one of the 
Inns of Court was permitted to commence 
practice as a special pleader or convey- 
ancer, the duties of which consist in pre- 
paring pleadings or conveyances for at- 
torneys. Mr. Tindal availed himself of 
this permission, and practised as a special 
pleader, in which department of business 
he soon met with considerable success. 
This has been the course of many emment 
lawyers who thus establish a reputation 
for skilful advice in the institution and de- 
fence of actions, the preparation of plead- 
ings and settling evidence ; and hence ac- 
quiring the confidence of their clients, (the 
attorneys,) they are enabled to proceed 
to the bar with a sure anticipation of suc- 
cess. Such has been the career of Mr. 
Tindal, Sir William Follet, Sir Fitzroy 
Kelly, Sir Frederick Pollock, and many 
other eminent individuals. 

TOL. T. 
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A^r.^me years practice as a specif 
pleader jMr.'.Tmdal was called to this baft. 
This took'. place. on the 20th June, 1809, . 
and he selected th^ Northern Circuit as 
the field of his'fii8{.^ertions. It is said 
that during the earl;^ yei^rs of his progress 
he had so little expec^oji of his future 
eminence^ that he applied/* or had thoughts 
of applying, for a colonial ^ij^dii^tment ; 
but was dissuaded firom expatriating him- 
self by one who knew his attainments and 
capacity, and augured truly of his final 
success. 

Although Mr. Tindal was never dis- 
tinguished as a popular speaker^ ho soon 
layed eminent powers of reasoning 

profound knowledge of the law. The 

common law reports afford abundant evi- 
dence of the esteem in which he was held 
as a lawyer. He was engaged in many 
of the most difficult cases and argued them 
with logical skill and ^eat ability. 

The lectures at the Inns of Court, hav- 
ing lone been abolished, it is the custom 
for students, after entering themselves at 
one of the Inns of Court, to resort to the 
chambers of a special pleader or barrister 
in good practice and distin^^uished for his 
skill ana learning. Certainly no better 
choice could be made of a preoeptor than 
the subject of this memoir. Of kind and 
courteous manners, sound and discrimi- 
nating judgment, great learning, pa- 
tience, and assiduity, he was precisely the 
person with whom a student, anxious to 
acquire a knowledge of his profession, 
would be advised to study, and accord- 
ingly we find that the pupils of Mr. Tin- 
dal were numerous. Amongst others who 
had the benefit of his able cudvice and in- 
struction were Lord Brougham and Mr. 
Baron Parke. • 

There is, of course, no better test of the 
esteem in which a counsellor is held for 
his legal attainments, than the frequency 
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with which cases are submitted to him 
£oT bis advice on di£5lcult questions oflaw. 
In this respect Mr. Tindal was paticu- 
larly distingidshed, and bis opinions were 
much esteemed as well for their discrimi- 
nation and learning as for the conscien- 
tious and cautious advice which they con- 
tained. 

The first occasion, we believe, o^ 
which Mr. Tindal paiticularly distinfl^il^-' 
iid himself before th^ court w^s-filV ^^ 
jiear 1818, in the celebrated cjUfi'fJfCAsh' 
.mrrdy. Tkomtan, 1 Bam. fc-^d. 405, 
the last in which the right of trial by bat- 
tle was discussed. Mr. Tindal was re- 
tained for the appeU'ep/'aiid ably and suc- 
cessfully argued .the teVeral points in his 
client's fevor. •- Subsequently to this time, 
the attention: of Lord Liverpool, the prime 
ministezTf was particularly directed to Mr. 
Tindal's ifierits in the case of the Deccan 

frize money, which be argued before the 
#ords of the Treasury. But the most re- 
markable trial in wluch Mr. Tindal was 
engaged was that of Queen Caroline in 
1821. As one of the soundest lawyera at 
the bar, it was likely that he should be 
•sought by both parties. On terms of 
friendship with Lord Liverpool, it ap- 
pears that his lordship was desirous that 
ne should be retained on behalf of the 
Ring ; but on sending to secure his ser- 
vices, it was found that Mr. Brougham, 
the Queen's Attorney General, his former 
pupil, who went the northern circuit with 
him, and, of course, knew the high esteem 
in which he was imiversally held for his 
legal attainments, had previously caused 

,^^^n to be retained for the Queen. 

^^^IWfiSS ^ rendered to the Queen's at- 
torney and solicitor much valuable aid in 
conducting a case of such extraordinary 
difficulty and vast ma^itude. On all 
questions of evidence, his opinions must 
have had the greatest weight, and his 
sagacity and discretion were also of great 
importance in the various questions which 
naturally came under the consideration of 
the Queen's advisers. In skill and energy, 
in vast resources and untiring zeal, he 
was eminently assisted by his junior, Mr. 
Wilde, now the Chief Justice of the Com- 
mon Pleas. 

If Mr. Tindal was not remarkable for 
his tact or skill in the examination of re- 
luctant and artful witnesses at nisi pri$u, 



he was a careful examiner in chief, and a 
cautious and judicious cross-examiner^ 
and assuredly none could excel him in the 
clearness and logical force of his argu- 
ments before the court. Year after year 
broyghi him into increased practice of 
the De6t'*and most important kind ; and 
li6wever unassuming m his natural cha- 
racter, he must soon have become satisfied 
l>y compaiing his acquirements with those 
of his competitors, (to most of whom he 
was superior,) that nothing more was 
wanting than the adoption of that course 
which seems indispensable to the highest 
legal honors, — ^that of a seat in parlia- 
ment. To this honor he now aspired, 
and in the year 1824 he was elected one 
of the representatives of Wigton. 

As at the bar, so in the senate, Mr. 
Tindal was noticed rather for his legal 
and historical knowledge than for his 
political or rhetorical attainments. How 
far he might have succeeded as a statesman 
and parliamentary orator had he chosen to 
devote himself to the pursuits which lead 
to eminence in those departments, it may 
be difficult to predict ; but he seems al- 
ways to have pi-eferred solid to shining 
attainments, and to have aimed at the 
useful rather than the ornamental. It is 
indeed worthy of remark that at one time 
Mr. Tindal contemplated changing his 
practice at the common law bar for that 
of the Court of Chancery, — a sufficient 
proof that he did not esteem himself pe- 
culiaily adapted for the business of a jury 
court. 

We come now to his next important 
step in legal promotion. In Trinity vaca- 
tion, 1826, on the elevations of Sir John 
Copley, afterwards Lord Lyndhurst, to 
the Mastership of the Rolls, Sir Charles 
Wetherell was appointed Attorney Gene- 
ral, and Mr. Tmdal became Solicitor 
General, and received the honor of knight- 
hood. The Master of the Rolls continued 
to represent the University of Cambridge 
until he bacame Lord Chancellor, m 
April, 1827, during the administi-ation of 
Mr. Canning. On the occasion of this 
vacancy, Sir Nicholas offered himself as 
a candidate to represent that learned Uni- 
versity. Mr. Bankes, who held similar 
political opinions, also solicited their suf^ 
nrages; but the votes for Sir Nicholas 
were 479, and for Mr. Bankes 378, being 
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a majority of 101. After representing 
Wigton, Sir Nicholas, at the general elec- 
tion in 1826, was chosen member for 
Harwich, from which seat he withdrew 
on receiving the high honor of an election 
by his alma mater. 

On the retirement of Lord Wynford 
from the Chief seat of the Common Pleas, 
in the Easter vacation of 1829, Mr. Tin- 
dal received the appointment of Chief 
Justice. 

Whatever difference of opinion there 
may have been in estimating the degree 
of merit of Sir Nicholas as an advocate, 
the profession as well as the public, are 
united in ascribing to him the undoubted 
possession of the highest judicial qualities. 
His calm dignity and thoughtful demeanor 
well became the judgment seat, and whilst 
he preserved the decorum necessary to 
the proceedings of the court, he entered 
not mto personal altercations with the bar. 
His grave urbanity and invariable good 
temper preserved him from those contests 
which had occasionally, under a previous 
chie&hip, disturbed the serenity of the 
court. 

His summingB up to tiie jury were spe- 
cimens of their kind, clear and concise in 
stating, and sagacious in commenting on 
the evidence before him, he never failed 
to inspire the jury and all who heard him 
with respect. In cases where minute and 
complicated facts were brought foi-ward, 
he selected all that were important and 
presented them in the most lucid order. 
Where the evidence was conflicting, he 
directed the attention of the jury wiOi re- 
markable discrimination, to the proper 
tests by which they might try the question 
and an-ive at a just conclusion. The 
plausible theories which the advocate may 
have urged for the advantage of his client, 
it is of course the duty of the judge to in- 
vestigate and expose to the jury. Here 
again, not only the lo^cal powers, but the 
intuitive good sense of the justice, enabled 
him readily to extricate the case frt)m the 
subtle difficulties which ingenuity had 
created, and to present it clearly and dis- 
passionately for the consideration of the 
jury. 

Whilst he was thus distinguished in the 
multitude of important trials which came 
before him, both civil and criminal, he was 
not less eminent when presiding in his 



own court in Westminster Hall, or on ap- 
peals in the Exchequer Chamber. There, 
his profound legal learning and judicial 
capacity were rarely equalled, and never 
surpassed. Thus, during tlie long period 
of 17 years. Sir Nicholas presided over 
the Court of Common Pleas, ably admin- 
istering and expounding the law, and 
leaving on record many of the best judg- 
ments for the future guidance of the pi'O-j 
fession. We believe that the reports of 
his decisions down to the very last terizu 
would supply the materials for an amplS*- 
Digest of almost all the great principles of 
tiielaw, clearly stated, powerfully rea- 
soned upon, and for the most part con- 
clusively settled. 

Under the statute 6 Geo. 4, c. 23, the 
Chief Justice might have retired two years 
ago, at the expiration of 15 years frt>m 
the time of his appointment, with a pen- 
sion of <£4,000 per annum, for life j but 
there was certainly no decline in his emi- 
nent faculties, and he continued to per- 
form his important iunctions imtil within a 
very short time of his decease. Indeed, 
within ten days only of that lamented 
event, he attended with the other judges 
on an appeal in the House of Lords. 
There his last illness appears to have com- 
menced, and soon after terminated fatally 
on the 6th July, in the 70th year of his 
age. 

In private life. Sir Nicholas was emi- 
nently respected and beloved. He affec- 
tionately regarded his kindred, and hbe- 
rally promoted their interests; yet ever 
with a just consideration of the claims of 
others. He was warmly attached to the 
chtirch, but held his own firm opinions 
with no feeling of intolerance towards 
those who differed from him, either in doc- 
trine or dicipline. 



|)r(uttcal |)omt0. 

RESTRAINT OF TRADE. 

We have laid before our readers, aH 
the cases as they have been decided with 
reference to this subject. The following, 
we think, is a new point. 

The defendant, by deed, assigned to the 
plaintiff his business as a surgeon and 
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.apothecary, carried on by the defendant 
in Park-fitreety Camden Town; and the 
defendant covenanted that he should not 
nor would, directly or indirectly, by him- 
self, or in co-partnerBbip with any other 
person or persons, carry on or exercise, his 
^ practice or profession as a surgeon and 

: ^ apothecary, or either of them, eitlier by 
I residing or visiting any patient within the 
I ^ V <^<^&nce of three miles mm the then place 
I * ^of business of the defendant, in ra^- 
I • hStreet aforesaid : and that in case of any 
I n>reach of this covenant, the defendant 
V' flhould and would pay to the plaintiff, the 
• filU sum of 500/., to be recovered against 
the defendant as and for liquidated da- 
mages, and not as a peaalty. After the exe- 
f cution of this deed, the defendant attended 
•everal ladies in their confinement, within 
the three miles, and on one occasion receiv- 
ed asum of 14/. 14«. for his services ; but he 
attended these persons vnth the knowledge 
and consent of the plaintiff, in consequence 
of a request by him that the defendant 
should n>r a time continue to visit the pa- 
tients, to keep the connexion together: 
and the jury in an action on the covenant, 
.{bund that the defendant in these instances 
exercised the practice and profession of 
.a surgeon, for the purpose of assisting the 
plaintiff. The court held — Ist, that for a 
breach of this covenant, the measme of 
damages was the full sum of 500/. ; but 
2dly, that the above facts did not con- 
stitute a breach of the covenant. Ratolm' 
Mm V. Clarke, 14 M. & W. 187. See also 
Cordwenty. Hunt, 8 Taunt. 596; West 
V. BlaJceuHiy, 2 M. & G. 729 ; 3 Scott, 
N. R. 199. 



The judge, in an action brougnt against 
the sheriff, as above, left it to the jury to 
say, whether or not the parties to the al- 
leged firaudulent conveyance meant any 
thing to pass by it ; die jury found in the 
negative ; and a verdict was taken for the 
de&ndant. The case wait to the jury 
without notice of any proof that the she- 
riff acted under a writ sued out by the 
judgment creditor, the efiect of the recital 
in me warrant being overlooked by all par- 
ties. A new trial was moved for, on the 
ground that the sheriff, if standing in the 
situation of a stranger, could not impeach 
the deed ; and the court was of this opin- 
ion ; but, on showing caUse, the effect of 
the recital in the warrant was pointed out 
and admitted by the court. 

The court were of opinion that a new 
trial ought not to be granted on the ground 
merely, that the cause had been tried on 
an assumption, that the alleged fraud would 
be a defence to the sheriff, without taking 
the jury's opinion on the effect of the re- 
cital as showing his right to make such de- 
fence. Bessey v. Windham, 6 Q. B. 166. 
See also Doe d. Roberts v. Roberta,^ B. & 
Aid. 367 ; Haynes v. Hayton, 6 Law J. 
K. B. 231. 7 B. & C. 293, n. (1) ; Goss 
V. Qainton, 3 Man. & G. 825 ; Wright v. 
Doe d. Taiham, 1 A. &cl^. 313 ; Crease 
V. Barren, 1 Cro. M. & R. 919 ; S. C. 
5 Tyr. 458 ; De Rutsen v. Farr, 4 A. &t- 
E. 53. 



ASSIGNMENT IN FRAUD OF CREDI 
TORS. 

An assignment of goods in fraud of 
creditors is valid as between parties to 
the deed, and as between either party and 
a stranger. A sheriff claiming to seize 
the ffoods on behalf of a judgment credi- 
tor IS a stranger within this rule, if he 
does not prove the legal authority under 
which he is seized on behalf of such credi- 
tor. For this purpose it is sufficient, in 
trespass for the seizure, if he prove the 
writ. And there is some evidence of the 
writ, if the plaintiff puts in the sheriff's 
warrant to ms officer, and that recites a 
writ at the suit of the judgment creditor. 



(fTrimmal Cau). 



CONVICTION. 



A SUMMARY conviction is bad which does 
not show that the evidence was civen in 
the presence of the party charged. 

The same rule apphes to warrants of 
commitment which operate in themselvee 
as convictions; thus a committal under 
the Artificer's Act, 4 Geo. 4, c. 34, s. 3, 
of a workman absenting himself from his 
service, set forth, that " informadon and 
complaint hath been made before me," 
(the justice,) " by F.," upon the oath of 
F., " for that," &c., (statmg the charge) : 
" And whereas, the said F., in pursuance 
of my warrant for that purpose, hath 
this day appeared befoxe me to answar 
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the Bftid complaint, hut hath not proved 
that he is not gtdlty of the taid complaint 
€»d charge : and whereas, in pursuance 
of the statutes in that case," &c., I have 
duly examined the proofs and allegations 
upon oath of both the said parties touch- 
ing the matter of the said complaint, and, 
upon due consideration had thereof have 
dLOfudged and determined the said com- 
plaint to be true, and that," &c., (afHrra- 
mg the charge) : '^ and Ido therefiire ctm- 
vict him, the said F^ of the said offence, 
in pursuance of the statutes in that case,*' 
&c. : " these are therefore to command 
you," (the constable,) &c. 

The above warrant being alone, re- 
toined to a habeas corpus ad subjiciendum. 
It was held, (1.) That it did not show that 
&e evidence was given in the presence of 
F. (2.) That the court could not assume 
that there was a distinct conviction, free 

from the objection. Prisoner discharged. 

l%e Queen v. Fordqft, 5 Q^ B. 933. 
The following cases were cited : Joh^ 

ton V. Reid, 6 M. & W. 124 ; Rex v. 

Baher, 2 Str. 1240; Rex v. Sdtoaf, 2 

CbiL 522. 



CONSPIRACr. 

Aoooifrfiir conspiracy charged that T. 
and B. conspired to cause, certain goods, 
wbidi lad been and were imported and 
brought into the port of London, from 
parts beyond the seas, and in respect 
whereof certain duties of customs were 
tiien and there due and payable to the 
Queen, to be carried away from the port 
and delivered to the owners without pay- 
ment of a great part of the duties^ with 
intent thereby to defraud the Queen ; not 
further describing the goods or the 
means of effecting the oljects of the con- 
spiracy. This was held to be sufficient, 
on motion in arrest of judgment. 

T. did not appear; B. pleaded not 
crnilty. On Ida trial it was proved that 
T. was agent for the importer of the 
goods, Bm & landing waiter at the custom 
house ; that it was T.'s duty (under die 
Stat. 3 & 4 W. 4, c. 52, § 24,) to make 
an entry describing the quantity, &;c., of 
the goods ; that a copy of such entry was 
delivered to B., who was to compare this 
copy with the goods, and if they corres- 
ponded to write ** correct" on T's. entry. 



whereupon T. would receive the goods 
on payment of the duty according to his 
entry. It was ftuther proved, Aat T.'s 
entry was marked " correct" by B., and 
corresponded with B.'s copy: tiiat pay- 
ment was made according to the quantity 
there described' ; and that the goods were 
delivered to T. Evidence was tiien of- 
fered of an entry by T., in his day-book, 
of the charge made by him on tiie im- 
porter, showing that T. charged as for 
dftty paid on a larger quantity than ap*' 
peared by the copy before mentioned^ 
It was held that this evidence was admis-'^ 
sible against B. 

It was proved that B. received the pro- '. 
ceeds of a cheque drawn by T., after the 
goods were passed. The counterfore of 
this cheque was offered in evidence, on 
which an account was written by T., 
showing, as was suggested, that the 
cheque was drawn for half the aggregate 
proceeds of several transactions, one of 
wUch corresponded in amount, with the 
difference between the duty paid and the 
duty really due on the above goods. It 
was held that this was not evidence against 
B. The Queen v. Blake, 6 Q. B. 126. 
The following cases wei-e referred to in die 
judgment : Rex v. Watson, 2 Stark. N. 
P. C. 140 ; Rex v. Hardy, 24 How. St. 
Tr. 199, 436, 447, 454, 865 ; Regina v. 
Murphy, 8 C. & P. 305. 



U. &. WxBlxid dToort. 

MAINE DISTRICT. 

Befim the Honorable ASHER WARE, Dirtiiet 

Judge. 

[L^ Equity.] 

John R. Shepley v. James RAMesLT, 
October 7erm, 1845. 

BILL FOR PERPETUAL INJUNCTION — TITLK— 
ADVERSE POSSESSION — WANT OF EQUITT. 

In a sail in equity for a perpetual injunction, it ap- 
peared that the plaintiff claimed title under a 
deed from John Spring, dated April 14, 1632. 
The defendant, under a levy on an exeention of 
July 9, 1839, traced back his title to a 
mortgage of Spring, of January, 1830. Neither 
party was in pooMssion of the land, but Spring 
wan in poaemon holding adveisaly to both 
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Held, that if this was to be oonaidered as iu the na- 
ture of a bill quia timet it could uot be supported 
until the title was determined by a suit at law. 
A court of equity has jurisdiction in such cases, to 
decide on focts without the intervention of a jury, 
but will not usually do so when the OTidence is 
contradictory or inconclusive. 
This was more properly in the nature of a bill of 
I peace. To maintain such a bill when the inter- 

est of the plaintiff is present and not future, as 
in remainder or reversion, and he has a present 
* right to the possesBiou, three things must concur. 
1. He must have the actual possession. 2. That 
possession must be disturbed. 3. His right must 
have been previously established at law. 
Where a party cannot bring his title to an imme- 
diate judicial examination, because his interest is 
i future as in remainder, and because he is in pos- 
session, the only bill which can be maintained, 
is a bill to perpetuate the testimony. 
A court of equity will not entertain a bill, under 
the pretext of quieting the possession, to deter- 
r mine the rights of parties where tliere has been 
no suit at law to try the title. 

The facts of this case as they appear 
in the pleadings and evidence, are shortly 
as follows. John Spring and Olive his 
wife, on the 4th of J anuary, 1830, mort- 
gaged the land in controversy, together 
with other real estate, lying in the town 
of Saco to the Saco bank, to secure the 
payment of a note of $6000. Spring, 
April 14, 1832, conveyed by a quit claim 
deed to Ether Shepley, the equity of re- 
demption of certain lands mortgaged to 
Sarah Parkman, and by tlie same deed 
conveyed this land now in controversy, 
which was included in the mortgage to 
the bank, for the consideration of $1000. 
On the 9th of May, or of J une, 1833,for the 
evidence leaves it uncertain which, the bank 
by their attorney. Ether Shepley, the plain- 
tiff's grantee, entered on the land for con- 
dition broken, and on the 9th of June, 
1836, three years having elapsed, the 
mortgage, as contended for the defendant, 
became foreclosed, and the title of the 
bank absolute. On the 13th of Septem- 
ber, 1833, the bank conveyed all its estate 
and effects to trustees, to sell and dispose 
of, for the purpose of winding up the busi- 
ness of the bank and dividing its effects 
among the stockholdei-s. On the day 
when the time of redemption expired, 
that is, on the 9th of May or June, 1836, 
Spring offered in payment of the debt, the 
check of Webster, payable at a future day, 
but the tiTistees refused to receive it as 
payment, and it was left with them as 



collateral security for the debt, and the 
foUowing day. Spring assigned to them a 
policy of insurance on his house, which ^ 
was included in the mortgage as fm-ther ' 
security. On the 13th of July, 1836, one 
month or more after the foreclosure of the 
mortgage, on the payment of the iuU sum 
due to £e bank, the trustees at the request 
of Spring and his wife, by a deed of quit- 
claim conveyed the land to Webstei*, the 
money, to the amount of $5000, having 
been advanced by him, and the balance 
of the $200, or sum paid by Spring. The 
deed recites, that entry had bieen made to 
foreclose the mortgage and tliat the right, 
of redemption had expired, and that Web- 
ster having at the request of Spring, paid 
the amount that would have been due on 
the mortgage, the conveyance was made 
at the request of Spring and his wife to 
Webster, and was mtended to discharge 
all the title acquired by the bank. The 
deed was drawn by the plaintiff's grantor 
and the acknowledgment taken by him. 
Webster, as is alleged in the bill and not* 
denied in the answer, conveyed the land 
by deed, April 12, 1832, to Daniel Bum-' 
ham, but the defendant alleges, that 
before that time, he attached the land as 
the property of Webster, in a suit against 
Webster and Bumham, and prosecuted 
his suit to judgment, on which, execution 
was issued in June, 1839, and within thirty 
days after the rendition of judgment levied 
on the land. On the 5th of April, 1843, 
Ether Shepley conveyed his title by a 
deed of gift to the plaintiff, and he claims 
to hold the land under Spring's deed to 
his grantor, of April 12, 1832. The de- 
fendant claimed title under his levy, tra- 
cing it back to the mortgage to the bank, 
of January 4th, 1830. 

The prayer of the bill was, that the 
land may be declared to stand redeemed 
j&*orathe mortgage, that thelevy of Rangelj 
may be declared to be inoperative and 
void, and that the defendant be required 
to release his title to the plaintiff, and be 
perpetually enjoined from setting it up 
against tlie plaintiff. 

The cause was fully argued on all the 
questions involved in the case. 

Gr. R, Shepley, for the plaintiff. 

E, H. and C jS. Davies, for the de« 
fendant. 
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Ware, District Judge. — I have not 
thought it necessary to examine all the 
questions which aiise out of this record, 
and which have heen so elaborately and 
learnedly arg^ued at the bar, because frbni 
the view that I have taken of it, the 
decision of the cause must turn on the 
single question of the jurisdiction of the 
court. The bill seeks to draw into equity 
questions, which seems to me pro- 
perly belong to the forum of law. The 
plaintiff claims title under a deed to his 
grantor. Ether Shepley, of John Spring, 
dated April 14, 1832, and the defendant 
nnder a levy of an execution in his favor of 
July 9th, 1839, against Webster and Bum- 
ham, and traces back his title through 
Webster and the bank to the mortgage of 
Spring and his wife, of January 4, 1830. 
The titles of both parties are strictly legal, 
nor do I see that they ai*e affected by any 
equities that should withdraw them from 
the cognizance of a court of law to the 
jnriadiction of equity. There is nothing in 
them that I see, which will prevent a court 
of la wfiiom doing complete justice between 
tlie parties. In truth the bill does not sug- 
gest nor rely on any thing of the kind, or 
at least on any thing that should give ju- 
risdicticHi to equity, until the title of the 
plaintiff is establi^ed at law. 

The bill sets out the title claimed by 
the defendant, and alleges that nothing 
passed by the levy, inasmuch as there 
was no foreclosure under the mortgage ; 
first, because there was no valid entry 
to forclose the three-acre lot in contro- 
versy ; secondly, because the mortgage 
was discharged by the payment of the 
debt. Then, as a ground of giving the 
court jurisdiction, it is contended that this 
outstanding claim of superior title by the 
defendant, may hang as a cloud over that 
of the plaintiff, and that he is entitled, in 
equity, to have that removed, that is to 
have the pretended title of the defendant 
declared void, and to have a perpetual in- 
junction against his ever setting it up in a 
couit of law in opposition to that of the 
plaintiff. The bill may, therefore, be 
/considered as in the nature of a bill quia 
timet and bearing an analogy to that class 
of bills which are brought to have void 
instruments dehvered up and cancelled. 
2 Story's Equity, § 694, 698. In these 
ca«os the old practice of the court was, 



when the validity of the instrument was 
in controversy, to direct a trial by jury^ 
to ascertain the fact. But as the court has 
jurisdiction to determine matters of fact 
without the intervention of a jury ; latter- 
ly the more convenient and less expen- 
sive course, in some cases is adopted for 
the court to determine the fact itself 5 
Johns. Ch. 118, Smithy, Earl. 2 Ves. jr., 
484, Newman v. Millner. 7 Ves. 415, 
Jq^vi» V. White. Still it is the present 

Practice of the court when the facts are 
oubtful and the evidence contradictory 
and not entirely conclusive, to take the 
opinion of a jury. 2 Story Equity, § 702. 
Tho validity of the defendant's title, 
which the plaintifl:* asks the court to de- 
clare void and restrain him from setting 
up at law, depends on questions partly of 
fact and partly of law. It is founded on 
a levy on the land as the property of 
Webster, who devised his title imder a 
deed from the trustees of the bank. It is 
not disputed that the legal estate was 
transferred by the bank to the trustees, 
and that the deed of the trustees was suf* 
ficient to convey whatever legal interest 
was vested in them at the time of the con- 
veyance. If any interest were transferred, 
and that was such an intei-est as could be 
taken in execution, then it is not denied 
that the levy was good to pass that to 
the defendant. The questions then which 
arise, and have been argued at the bar, 
are whether any, and if any, What estate 
passed to Webster. The argument of 
tho plaintiff, is — first, that the deed was 
entirely inoperative and nothing passed ; 
or, secondly, if any thing passed it was 
only an estate in mortgage. The argu- 
ment of the defendant is, that an estate in 
fee passed. 

In the first place, was the deed wholly 
inoperative ? If so, it must be because the 
title of the trustees was extinguished be- 
fore the conveyance by a payment of the 
debt. The debt was paid on the 12th of 
July, 1836, and the deed to Webster 
bears date, July 13th, the day following. 
If it be admitted that tlie mortgage title 
was extinguished by the payment of the 
debt, and that no re-conveyance was ne- 
cessary to revest the title in Spring, the 
mortgagor, (3 Mason, 520, Grey v. Jenks,) 
it is still true that it is the payment of the 
debt that was the operation to revest the 
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title in a mortgagor. Now the money 
was advanced by Webster, and the con- 
veyance was made to him by the direc- 
tion of Spring. The payment was the 
consideration of the deed, and in order to 
carry into effect the manifest intent of the 
parties, both must be considered as parts 
df one transaction, and the deed as ope- 
l^ting from the time of the payment. If the 
deed bears a later date so as to give time 
for the estate to revest in Spring bejS)lre 
the execution of a deed, and thus defeat 
its operation, the day of the date must be 
considered as a mistake, otherwise it will 
operate as a fraud on Webster. Indeed 
\ lung in hia deposition, who fixes the 
day of the payment, says that it was the 
12th of July, the daj when the deed was 
executed. There is, therefore, no doubt 
either that King is mistaken in the day of 
the payment, or that there is a mistake in 
the date of the deed. The deed must 
therefore be considered as having an 
operation to convey whatever title was 
Tested in the trustees. 

What then was the title that was trans- 
ferred 1 The plaintiff's argument is, that if 
any thing, it was only a title in mortgage at 
least as to this lot : first, because Sieve 
was no vahd entry to foreclose the lot in 
question. If the deed operated merely as 
an assignment of the mortgage, then Web- 
ster, as mortgagee, had no interest in the 
land which could be taken on execution, 
and of course the defendant took nothing 
in this lot by the levy, however it might be 
with respect to the other lands set off. 16 
Mass. Rep. 345, Blanchardv, Chlburnetal, 
3 Pick, 484, Eaton v. Whitney, The en- 
try of the bank was into the mansion 
house only, and the land in controversy is 
a separate lot, not adjoining the one on 
which the entry was made. Whether the 
entry was sufficient to operate on this lot, 
the facts being admitted, is a question of 
law, and if the case is properly before the 
court, it may as well decide the question 
sitting in equity as it may sitting as a 
court of law, and, in my opinion, it was 
sufficient It was open and peaceable, 
and the only objection is, that a special 
entry was not made on this lot. But it is 
well settled law, that were a party having 
title enters on one parcel in the name of 
all lying within the same county, it is a 
valid entry to give him seisin of the 



whole, imless there are several tenants in 
possession claiming a freehold in several 
parcels. Litt. sect. 417. Co. Litt.252, 
b. 8 Crancb, 250, Grem v. LUer. This 
lot, though not adjoining the mansion 
house, was in the same town and in the 
possession of Spring. If the entry then 
was good to foreclose the mansion house, 
it was good to foreclose the mortgage of 
this lot. 

The entry on the land was made either 
on the 9th of May or on the 9th of June, 
1833, and the time of redemption expired 
as early, therefore, as the 9th of June, 
1836. The title of the trustees then be- 
came a fee unless there was a waiver of 
their rights. It is said that if there was 
a foreclosure, the forfeiture was waived 
and the title brought back to a mortgage 
by the tinistees receiving, after the time 
for redemption had expired, other colla- 
teral securities for the debt. The argu-* 
ment proceeds on this ground, that as the 
foreclosure was, by entry, in the presence 
of witnesses, that is by npatter tnj^oi^, it 
may be waived by matter in pais and the 
absolute title cut down to a mortgage, 
and that the trustees, by receiving addi- 
tional securities for the debt after the 
foreclosure, virtually admitted and ac^ 
knowledge their title to be a mortgage. 
Now if it be admitted that these securities 
might be received under such circum- 
stances as would amount to a waiver of 
the forfeiture and give the mortgagor ftir- 
ther time to redeem, I think it difficult 
to be maintained that they might not have 
been deposited with the trustees under 
such circamstances, and on such terms as 
would not amount to a waiver of the for- 
feiture; and King, who transacted the 
business, says in his deposition that he 
did not intend to do any thing that would 
prejudice the rights of die trustees under 
the foreclosure. Taking then the case 
as it is put by the plaintiff's counsel, as 
this is a question of legal title depending 
on matters in pais ^ sxiS to be determined 
on the weight and effect of evidence ; if 
the evidence is not quite clear, it is pre- 
cisely such a case as a coUrt of equity 
is in the habit of sending to a jury. 
But without going into an examination of 
the evidence at large, it may be s^ely 
said that it is far from being clear and free 
firom doubt in favor of the plaintiff, and 
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therefore I tiunk the defimdant has a right 
to have his title submitted to a jury. If 
this bill then is to be considered as in the 
nature of a bill quia timet^ and to be gov- 
erned by the analogy of bills brought for 
the delivery up and cancellation of void 
instruments, my opinion is, that the de- 
fendant's title ought to be ascertained to be 
void by a trial at law, and the verdict of 
a jury before a court of equity is called 
i^n to enjoin him from setting it up. 

But this suit appears to me to come 
more properly wimm the analogy of one 
species of another class of bills, techni- 
cally called, bills of peace. Of these bills, 
there are two species, one ^here a party 
is m possession of a right, which may be 
sacceasively controveited by many per- 
sons, as a parson's claim of tithes, or a 
person claiming an exclusive right to a 
ndhery, or claiming tolls. He may in a 
tingle bill, by making a sufficient number 
of perscms parties who claim adversely, 
havehisri^t established against the whole. 
2 Story's Equity, § 854. Another case is 
where a peraon is in possession of lands, 
and iiis possession is disturbed by another 
claiming title ; he may in some circum- 
stances maintain a bill against the party 
that difiturbdhim, for the purpose of quiet- 
ing his possession, and to enable him to 
have that undisturbed enjoyment, to which 
in conscience and right, he is entitled. 
Tlie relief granted in such a case, is that 
which is prayed by the present bill. 

But to maintain a bill of this kind, three 
circumstances must concur. The plain- 
tiff must have the possession, that posses- 
sion must have been disturbed, and his 
right muBt have been previously estab- 
Jished at law. It is not enough that he 
may ibar that his possession may be dis- 
turbed^ or that his right may be contro- 
verted or brought into litigation. This 
doctrine is clearly stated by Lord Redes- 
dale in the case o£Devoncher v. Newenham, 
2 Sch. & Lefroy, 202. Whenever a per- 
son, he says, claims title against another, 
who is in possession and his enjoyment 
disturbed, a suit may be entertained by 
the latter, for the purpose of quieting the 
possession, and he illustrates this doctrine 
by the case where several ejectment suits 
have been successively tried. In such 
cases, after the title has been sufficiently 
eatabliahed at law, a bill of peace will be 



sustained and a perpetual iiyunction 
gpranted, to put an end to vexatious litiga- 
tion. But he adds, '' when the question i^ 
merely, whether A. or B. is entitled to ths 
property, and there has been no actual 
suit between them, there has been no in- 
stance where such a suit has been enterr 
tained." He refers to the case of Wdbff 
V. The Duke of JUuiamd, 6 Bxo. Pari. 
Cases, 575, as precisely in point, to show 
that a mere adverse claim, and that asr 
sorted by an act which does not disturb 
the possession and actual enjoyment of the 
party, is not a sufficient foundation for a 
bill, simply because it may at some future 
time brmg a cloud over the plaintiff's 
title. In that case, Welby, the plainti£^ 
claimed a manor, of which he had the pos* 
session, and the Duke of Rutland, the de- 
fendant, also claimed title to it, and ap 
pomted a game-keeper. It was said m 
answer to the biU, that if Welby was dis^ 
turbed in the possession, he might brii^ 
an action and nave his title establiahed at 
law, and when that was settled have an ur 
junction. But there must fint be sock a 
disturbance as would support an actioiv 
and then the title ascertained at law. The 
naked assertion of a title, or the doing an 
act in support of that assertion, which did 
not interfere with the plaintiff's posses- 
sion and enjoyment of the jMroperty, would 
not authorize a court of equity to inquire 
into the foundation of the title and enjoin 
a party claiming adversely from proeecur 
ting his rights at law. 

The case of Wellnf v. The Ihtke ^ 
Rutland, is precisely parallel to the case 
at bar, with this distinction against the 
present bill, that this plaintiff has not, and 
never has had the possession. Spring, a 
third person, has the possession, not hold- 
ing under either of the parties to this sm^ 
but so far as appears from the record, ad- 
versely to both. Both paities also set up 
titles, by which, if they have any rights, 
they have against him a right to the imme- 
diate possession. The object of this biU is 
to obtain a decree, not to quiet, and pro- 
tect the plaintiff's possession, nor to estab- 
lish his own title against a number of per- 
sons, who might in separate suits contro- 
vert it, but to have the defendant's title de- 
clared void as against him. It is in fact 
to have the court decide, which of these 
two parties, each having color of Me, 



10 



THE NEW-YORK LEOAL OBSERVER. 



Vice-Chancellor'BGoiiil— Gilbert ▼. Mickle. 



have the better right, when, for any which 
the court can say in their suit, a third party 
who has the actual possession, may have 
a title paramount to both. The defend- 
ant might, with just as good cause, file a 
bill against the plaintiff, and with pre- 
cisely the same reason ask the same re- 
lief against him. He might allege that the 
deed of 1832, threw a cloud over his title, 
and ask the court to declare that deed 
void and inoperative to affect his rights, 
and that he might be enjoined from settSng 
it up. To sustain a bill under such cir- 
cumstances would, I apprehend, be a per- 
fect novelty in jurisprudence. If the 
plaintiff were in actual possession of the 
land, and the defendant threatened to dis- 
turb him by setting up a paramoimt title, 
this bill could not be maintained, unless 
his possession and enjoyment had been 
actually dist\irbed, and his title established 
by a suit at law. The only bill which the 
plaintiff would then be entitled to, would 
be a bill not to establish his title, but to 

Serpetuate the testimony, if there were 
anger of its being lost. But even such a 
bill he could not maintain, without first 
obtaining the possession. Then being in 
possession, and not having the power to 
bring a suit at law to have the right deter- 
mined, if his title was denied, and he was 
in danger of having it litigated at a future 
time, when his proof might be lost by the 
deaths of vntnesses, he would be entitled 
to a bill to perpetuate the testimony. 2 
Story's Equity, § 1002. 1 Sinums ^ Stu- 
art, 83, Angel v. Angel 6 Vesey, 251, 
Lord Deersley v. Fitzharding, in which 
all the cases on perpetuating testimony 
are critically examined. 7 vesey, 410, 
Jarvis v. White, 

My opinion is, that the bill must be dis- 
missed with costs for the defendant. 



i)ict^(!It)anceUor*0 (iTottrt. 



Before the Honorable LEWIS R SANDFORD, 
Vice-Chancellor of the First Circuit. 

Warren G-ilbert v. Andrew H. Mickle. 
Uth, Ibth and 2^th Oct. 1846. 

Courts of equity will rettrain by injunction a pn- 
ntte nuinaoe, where the injury therefrom will 



be irreparable, or euch that the remedy at law 
will be inadequate. 

But they will interfere with great reluctance for 
the protection of rights of property which are 
mingled with the administration of criminal 
law. 

Where a placard, cautioning strangers against 
mock auctions, was kept in the street before the 
door of an auctioneer, it was htld, that it was a 
private nuisance, and liable to be restrained by in- 
junction, although it might also be treated as a libel. 
But on its appearing that the placard was so 
placed by order of the Mayor of the city, under 
a statute which authorized the police to caution 
strangers against mock auctioneers and like per- 
sons ; that the Mayor as such was the head of 
the police ; that the complainant had been charg- 
ed before the Mayor as being a mock auctioneer 
and the Mayoabelieved the charge ; it was held, 
that equity was not bound to grant an injunction 
against the continuance of the placard, but would 
leave the party to his remedy at law. 

The bill stated various matters which 
with those appearing on the other side, 
will be found in the decision, and prayed 
for an injunction restraining the defen- 
dant, his agents, &c., from placing or 
keeping before the complainant's door, he 
being an auctioneer at 142 Broadway, an 
offensive placard or banner, cautioning 
strangers against mock auctions. A tem- 
poraiy injunction had been granted, with 
an order to show cause why it should not 
be continued. For the defendant, affida- 
vits were read in opposition, made by 
himself, by Mr. Matsell, the chief of po- 
lice, and by several policemen, 

W. a Noyes and F, A. Talmadge, for 
complainant. 

J". T. Brady, for defendant. 

The Vice-Chancellor. — There were 
several objections to the jurisdiction of 
this court upon the case made by the bill, 
which the learned counsel for the city 
ar^ed with much earnestness and force. 

I have nevertheless no doubt on that 
subject. Whether, under all the ch-cum- 
stances, as now appearing, an injunction 
ought to be granted: or whether upon 
the case, as it will finally appear, the com- 
plainant should be relieved ; are very dif- 
ferent questions. 

It is clear to my mind that the obstruc- 
tion of the complainant's lawful business. 
as detailed in the bill, constitutes a nui- 
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SKDce, against which equity, under ordi- 
nal circumstances, is bound to relieve. 

This is upon the same principle which 
holds that the obstruction of a public 
street or way in a city, by teams, carts, 
carriages, and the like, continuing con- 
stantly or in close succession at a man's 
store, warehouse, distillery or other manu- 
&ctory, although the same be for the 

r poses of his trade ; constitutes a pub- 
nuisance. See The People v. dm- 
nmghamj 1 Denio, 524. The King v. Rue- 
9dl, 6 East, 427. Any person whose ad- 
jacent tenement or trade is injured in its 
enjoyment, or impaired in its advantages, 
by such obstruction, may unquestionably 
recover damages at law, or restrain the 
further continuance of the nuisance by an 
injunction from a court of equity. Sem- 
fie V. The London and Birmingham Rail- 
road Company, 9 Simons, 209 ; 1 Rail- 
way Cases, 480. 

in this instance the case made by the 
bin, although the defendant did not inter- 
fere VFith the complainant's trade and oc- 
cupation as an auctioneer, by blocking up 
the street and side walk in front of his 
store, with teams or carts, so as to impede 
the free ingress and eeress of merchants 
and others who might cbsire to attend his 
sales; he interrupted and destroyed the 
complainant's business more effectually, 
by keeping a man posted before the door 
of the latter, with the placard in staring 
capitals, " strangers, beware of mock 
AtrcnoBTs." It may be* that the placard 
was a libel, which, unless justified, would 
subject the defendant to corresponding 
pumshment, both by way of damages and 
oy indictment ; but it was none die less 
a private nmsance, injuriously an^ sum- 
marily affecting the property and lawful 
pursnitB of the complainant, and as such 
it&lls -mthin the clearly established, and 
I may justly add, beneficent jurisdiction 
of the court of chancery. And I am sure 
no one will feel the slightest apprehen- 
mon of an undue or dangerous exercise of 
the powers of chancery, if they are push- 
ed no ferther than to prevent one indi- 
vidual, whether he be high in station or 
a private citizen, from trampling upon 
his neighbor's rights and utterly destroying 
his neighbor's trade and business, without 
authority of law, by means of an ofien- 
sive and false placard or standing ad- 



vertisement, kept before his store or of- 
fice. 

The most zealous stickler for the bill of 
rights in the dying constitution, will not 
distrust the preservation of liberty of 
speech and of the press, from the sup- 
pression and punishment of such an 
outrage. 

If there be no remedy for the offencOy 
other than the slow and uncertain process 
of ap indictment, or a suit for damages 
founded upon the idea of a libel ; it is very, 
certain, that individuals thus attacked and 
injured, will resort for protection and re- 
dress to summary proceedings by taking 
the law into their own hands. 

As this case is stated in the bill, the 
complainantis an auctioneer who has oom- 
pliea with the laws of the state in all 
respects, so as to entitle him to pursue that 
calling'; and he has at all times honestly 
and faithfriUy conducted his business, has 
never been guilty of any cheating or 
fraud in the same, and is not a mock auc- 
tioneer, or justly chargeable with pursu- 
ing any of tibe devices or practices which 
are imputed to mock auctioneers. 

His lawful business has been invaded by 
the placard placed before his door by the 
defendant, and it vrill be irreparably in- 
jured and destroyed if the same be con- 
tinued. 

And he has applied to the defendant io 
a friendly manner, and with earnest pro- 
testations of his innocence and fair cha- 
racter, requested him to desist from his 
wron^d and unjust interference with his 
trade as an auctioneer. 

So much for the cause as it appeared by 
the bill of complaint. 

It is shown, on the other hand, that the 
defendant is the mayor of the city, and 
as such, the head of the police depart- 
ment 

That complaints have been repeatedly 
made to him against the establislunent of 
the complainant, as being a mock auction 
store, and against him as a mock auc- 
tioneer. 

That the mayor from the facts and cir- 
cumstances brought to his notice, believes 
those complaints to be weU founded ; and in 
the discharge of his duty as mayor and head 
I of the police, and in compliance with the 
I statutes as he constiiies their provisions, he 
j has caused the placard in question to be 
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pcMMed and contmued so u *" «9 cauikm 
Hramgeri and othen" agaiiut the complain- 
ant as a mock auctioneer. 

B J the eadsting statute xegnlatrng the 
police of the city, (Laws of 1846, chap. 
^Sf S B,) it is made the duty of the 
tergeanlB and policemen, "to caution 
straneers and others against pickpockets, 
watch stuffers, droppers, mock imdumeers, 
humem and all otner vicious persons." 
The same enactment in substance was 
contained in the police act of 1844. '< 

In die exercise of his judgment as to 
his duty and authority under t& provision, 
the mayor has pursued the course which 
I have pointed out. No one is more 
ready than I am, to bear witness to the 
great fidelity and ability vrith which this 
gentleman hasdischarged the arduous and 
impoitant duties of his high office. 

And if this exercise <m authority had 
been limited to him or to the chief of po- 
lice, I should always be inclined to yield 
my judgment of the facts in any eiven 
case, to their better knowledge ana ex-* 
perienoe. 

But it is to be observed, that this very re- 
•ponsible power of the cautioning stran- 
gers and others, is delegated to the whole 
body of the police. And if the construc- 
tion, thus practically given to the statute 
be correct, any one of our nine hundred 
poHceinen may in the exercise of his dis- 
cretion, placard any man's store or dwell- 
ing, as being one of the many classes of 
vicious and infamous places, which are so 
graphically enumerated in the statute, 

r confess I was not aware that the legis- 
lature had deemed it expedient to delegate 
such an enormous power to the tmbridled 
discretion of so many officials ; amongst 
whom, however honorable they are as a 
class, it is not to be doubted that there 
will always be some men unworthy of 
their stations, and others who might be 
easily swayed by malice or the hope of 
reward. 

In the case before me, without reeard 
to the justice of the mayor's belief re- 
specting the character of the complain- 
ant's business, it is argued with mudi ap- 
parent reason and good sense, that he is 
an auctioneer who has given security to 
the state in a large amount for the faithful 
dbcharge of his functions, and as thus li- 
censedy as weU as a freeman of this city 



and state, he is authorized to pursue hie 
business without molestation. That the 
common law subjects him to fine and im- 
prisonment for the frauds which are al^ 
leged against him; and in addition, the 
statutes impose for die same offences, heavy 
penalties, amongst which are the perpetual 
forfeiture of the right to sell at auction^ 
and imprisonment in the state's prison. 

That these penal consequences suffi 
ci^itly protect the public, without a re* 
sort to this high handed and summary pio> 
ceedinjB^, which condemns a man and exe» 
cutes judgment upon him without a trial, 
and without an opportunity for defence ; 
and while it sometimes reaches the guilty 
and prevents firaud and robbery, may also 
visit destruction upon the umocent and 
honest tradesman. 

And it is strenuously insisted that the 
statute which authorizes, or by any legiti* 
mate construction can be deemed to audio* 
rize, such a proceeding, violates the sec- 
tion of the conflftitudon of the state which 
provides, that no one shall be deprived of 
life, liberty or property, widiout due pro- 
cess of law. 

I will not deny that these arguments 
have made a strong impression upon my 
mind. While I entertain in common 
with my fellow citizens a rooted dislike* 
[lossibly a prejudice, against mock auo- 
dons, and all suspected of pardcipadng in 
them, I cannot resist the convicdon that 
the audiority in quesdon is liable to great 
abuses, and as strongly tends to promote 
violence, as it does to repress fi^ud. 

Neverdieless it is not m my province to 
judge of its expediency, nor is it my dutr 
to pronounce a statute unconsdtudonal^ 
except in a case where my conclusions are 
clear and irresisdble; and they are not 
finee fix>m doubt in reference to this law. 

And having in view the importance of 
an efficient poUce fi:>r die prevendon as 
well aB the punishment of crime, the dis- 
credon necessarily c^fided to its head 
and chief officers, the delicate and respon- 
sible character of their dudes, and the re- 
sjpect which is due to the exercise of those 
dudes, by other tribunals and authorides ; 
to say nothing of the reluctance with 
which equity always interferes for the 
protecdon of rights of property when those 
rights are mingled wiui the administradon 
01 criminal jurisprudence; it is my con- 
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dosion that this conit ought not to inter- 
pose its extraordinary power of injunc- 
tion in the case under consideration. 

The exercise of such a jurisdiction 
would in&Uibly lead to collisions between 
^ executiTe and judicial departments, 
which would hriug both iiito disrepute, 
and do more injury to the cause ot law 
and good order, than could be compensa- 
ted by the redress c^ a few individual 
srievances like the one set £uth in the 
bOl of complaint. 

I am satisfied that it is my duty to leave 
the party to his remedy by an action at 
law ; aiui if that shall prove to be entire- 
ly inadequate, the legislature will undoubt^ 
edly repeal or modify the statute itself. 

The order to show cause must be 
disckarged, and the temporary injunction 
is dissolved. 



BeCon the Hmorable ANTHONY L. ROBERT- 
fiOll, Amtant Vice-ChaiiceUor of tho Fizat 
Civcint* 

The American Life Insurance and 
Trust Cobipant v. Samuel J. Bay- 
ard and OTHERS. — October Term, 1846. 

StatQtM which forfeit chaiten fornon-performanco 
of a condition, an to ba eonatraed aa rendefin? 
them voidable on complaint of the otata not vmq 
jMT je, io hold in a case of a company whooe 
charter waa declared " to be forfeited and deem- 
ed nail and void" on non-payment of 
tax. 

C«ti6cataa of deporila, payable at remote _ 
at a diotant plaee, with intereat ■emi^anaoally, 
are not adapted to circulate aa money, the vari- 
ation of valae by the increase of intereot and dif- 
ference of exchange, making them an article of 
oomraeice and nota Btandai3 of valne or means 
of pmehaaa of other aitiolea. 

The keeping of aa office generally and domg an 
act therem of a particular kind, ii no proof that 
the office wai kept for similar purposes. 

Utnry is not prored by the payment of a counsel 
fee to an officer of the company for ezamimng the 
title to land* proposed to be mortgaged, and avsn 
if colorable it must have been part of the original 
agreement ; it goes only to diminish the re- 
covery. J 

An exchange of credits is not usurious in law if no 
snore than 7 percent commisiioit is paid on the 
transaction, even though i^ be oalled a loan by 
the parties, if more than that is allowed it is a 
question of fact, of usury or not 

An allowance for exchange on a security payable 
alsawhere is not usurious in law, hot it is a qam* 
taon of fact whether it ia ao huge aa to amouiit 
to a cover lor usury. 



Partiea are estopped from denying that an matrix 
ment had a legal exiatonce ao aa to make a aala 
of it for leas than ita face uauriooa, where they 
obtained the loan on the faith of a r e p reaa nta " 
tion or to that effect 

The bill in this case was filed to fyre^ 
close a mortgage on lands in the city of 
Utica, given by the defendants, Samori 
J. Bayard and William M. Bayard and 
their wives, in February, 1838, to secure 
the payment of $5000 in five years, vrith le- 
gal mterest, payable semi-annually, made 
to Samuel Bayard, their father, and by him 
assigned to the complainants, a corpora- 
tion chartered by the state of Maryland. 
By their charter the complainants were 
authorized to purchase real and personal 
estate, and required to invest one haff 
their capital, among other modes, in 
mortgages upon real estate, and it waa 
provided if me company failed to pay a 
certain tax to the state of Maryland, in 
six months after it became payable, diet 
" charter should be/brfeked and be deemed 
"nmU and void." They were also au- 
thorized to " make aU kinds of eontrttcts 
" tfi tohich the interest of money vhu tn- 
** vcived," and '^ to fix the places and modes 
" of transfer f ifc. cf deposits andpayme$U 
" of interest" but were declared not to be 
aiUhorized "to issue Jbr drculaiion as 
"money" "any of its won certificates of 
" deposite paye^U to bearer ;" upon these 
provisions as well as others contained 
m the opinion of the court was fi>und- 
ed the defence ' of the defendants. The 
moitgago was delivered to the company 
for certain promises in writing, dated at 
Baltimore, m the Stiite of Maryland, in 
the form of certificates of deposit, called 
in the financial market, sterling bonds, by 
which the company agreed to repay the 
amount purporting to be deposited with 
them in twenty years, with mterest at 5 
per cent, semi-annually in London ; they 
were drawn payable to N. Thurston, an 
officer of the company, or order, he en- 
dorsing the same tor <£200 sterling 
each. A certain sum between eight 
and nine per cent was paid for difler- 
ence of exchange between New- York 
and London, and the sum of twenty-five 
dollars retained for the vice-president of 
the company, who was a member of tho 
legal profe^on. Similar bonds of this 
company were, at the time of the nego- 
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tiation of the instrument selling in the 
market somewhat below par. The ne- 
gotiation with the company for the mort- 
gage was conducted by agents, whose tes- 
timony is refeiT^ed to in the opinion of the 
court, and it appears that they had charge 
of a previous mortgage, executed by me 
same parties to another person, made for 
the purpose of raising money on, of which 
such person refused to execute an assign- 
ment to the complainants, and thereupon 
the Bayards executed the new mortgage in 
controversy to their father, ^he vari- 
ous facts material to the issues in the 
cause, the state of the pleadings with the 
testimony of the witnesses sufficiently ap- 
pear in the views of the courL 

Benjamin F. Butler, for the complain- 
ant. 

W.A. SackeU and E. H, Owen, for the 
defendants, J. Bayard and others. 

B. Rohinsan, for defendant Bard. 

The Assistant Vice-Chancel lob. — 
The defence set up to the mortgage sought 
to be fereclosed m this suit, is v>ux fold. 
Firstly f that the complainants have no le- 
gal existence. Secondly , that the consid- 
eration given for it was contrary to the 
provisions of the charter of the company. 
Thirdly f that the contract of which it was 
the consummation, was contrary to the re- 
straining acts of this state. Fourthly, 
that it is usurious. 

These objections I shall dispose oi seri- 
atim, and first it is contended, that the com- 
plainants have not paid the Maryland state 
tax, non-payment of which forfeits and 
avoids their charter. It is very true that 
the words are tolerably stringent, " shall be 
forfeited and he deemed nuU and void,** but 
those words are subject to rules of con- 
struction to prevent the injustice of any 
others than those intended to be benefitted, 
taking advantage of the omission. Here 
the state alone was injured by the omis- 
sion to pay the tax, the state alone could 
forgive or exact the penalty. This is not 
a condition precedent but subsequent, and 
may be waived. And it is found in a veiy 
early work on the law, that the words 
" shallforfeit," vests only a right or title, 
and not a fi-eehold in deed or in law, with- 



out office found, (PI. Com. 486,) even the 
authority of Co. Litt. 215 a, cited in 9 
Wend. 351, ia not borne out by the autho- 
rity (Plow. Com. of Browning v. Beston, 
132,) to which he refers ; there a party 
had sued for trespass, and the justification 
lay in ousting, under a lease from the same 
lessors, the p laintiff, who was lessee under a 
lease which was to be ** utterly extinct, 
void and of no effect* on non-payment of 
rent, and diough counsel urged the abso- 
lute determination of the lease, yet the 
court gave judgment for the plaintiff, on a 
demurrer to the pletfding setting up such 
justification, on technical grounds, avoiding 
that question whether the lease was void 
or voidable. It seems too disproportion- 
ate a penalty, that all the debtors of this 
corporation ahould be entitled to set up its 
failure to pay a small tax to the state as 
a defence. I cannot but conclude that 
the state of Maryland can alone, take ad- 
vantage of the omission, (Angell & Ames 
on Corp. 664.) Besides, as this corpora- 
tion has once existed, it is the duty of the 
defendants to allege and prove the facts 
that destroy it. 

Secondly. It is said that the company 
had no right to issue certificates of deposit, 
such as were given for this bond and mort- 
gage, but I apprehend, this does not vio- 
late their charter. They are authorized 
by the fiflh power therein contained to 
make all kinds of contracts, "wherein the 
interest of money is involved,** and " to fix the 
modes and plans of transfer of certificates of 
stock deposit and payment rf interest** but 
they were prohibited fi-om issuing for cir- 
culation as money, any promissory notes 
and the like ; " but these instruments can- 
not be considered as being " issued for cir- 
culation as money;** for that purpose, 
they must be capable of being passed 
from hand to hand, and used in purchas- 
ing any thing the holder wishes, at their 
nominal value; here these bore a sub- 
stantial rate of interest, increasing their 
daily value, making it a matter of delibe- 
ration what they might be worth as an ar- 
ticle of commerce ; they were payable 
twenty years after their date, and payable 
in London ; all of which facts would tend to 
make them an article of merchandise and not 
a mere representative of value. Besides 
as these defendants do not allege they 
have them in their possession, and aro 
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ready to give them up ; I must assume 
they are in the hands of bona fide pur- 
chasers, to whom the company are liable 
for their amount. (See Chancellor Wal- 
worth's recent MSS. Opinion, in Btoneyv, 
American Life Ins. if Tnut Co.,) and 
therefore, these complainants have received 
a full consideration, and are not entitled to 
take this objection. 

Thirdly, It is said that this is a viola- 
tion of our restraining acts. (1 R. S. 600, 
§ 4. 711, 712, § 1 to 6.) In regard to its 
being issued far ciradatian as money, I 
Aink I have dispose^ of that point under 
the previous remarks on the second head 
of ^fence : but it is said they kept an 
office of discount and deposit here, where 
this contract was consummated, and so 
the contract is void. I think the proof 
wholly fails to sustain it. Mr. Oakley 
proves they kept an office here for their 
business, and as they had other business 
under their charter, and were expressly 
prohiibited from issuing bills, I cannot as- 
sume that their business was solely illegal, 
and certainly not from one act if this were 
BO, ThiB act is penal and must be strictly 
construed ; I am hot to presume a viola- 
tion of law, and conclude, when the de- 
fendants give me no more proof, which 
they could tf it existed, that the complain- 
ants were only engaged in illegal acts ; 
for the office complamed of in the statute, 
may as well be Kept by an agent in the 
street if it is known where he is to be found, 
and does not refer to a mere room in 
which the statute is violated ; this is the 
view taken by the Chancellor in the case 
of Stoney v.The Same Company, above re- 
ferred to, to which I must adhere. 

I come now to consider the last and 
most important question, that of usury, 
a defence in regard to which, as a judge, 
I have no other duty to perform, eiflier in 
&voring it or finding means to defeat it, 
except that the law has said it presumes 
a contract made for more than seven per 
cenL interest is extortionate and directs 
it to be cancelled, and directs the exac- 
tor of the extra compensation to be pun- 
ished. This usury is said to consist in 
various acts, not appearing in the face of 
the transaction forming a cover for usury, 
for I do not understa^ or perceive that 
the exchange of the mortgage for the 
sterling bonds of the company can be 



made usnrious per se in law, they both be- 
ing for the same amount ; the first is a 
reservation by the vice-president of the 
company, who was also its counsel, of the 
sum of twenty-five dollars for a counsel 
fee for examining the title ; this, it is to 
be observed, was not a part of the origi- 
nal agreement, and therefore under the 
decision in this state, of Chancellor Wal- 
worth, in Raynors v. T%e Same Co, in 
MSS., lately made ; it would only go to 
dimtmsh the recovery pro tanio, and in- 
deed the very allegation of its forming 
part of the original agreement, and the 
usury would seem to be a variance from 
the agreement proved. Servoss testifies 
to the performance of some services by 
Mr. Duer, and I cannot consider twenty- 
five dollars as so exorbitantly inadequate 
as to cause a suspicion of lurking usury. 
Next it is said that this was a loan of credit, 
and the credit loaned was not worth par, 
and the promise to repay it in the form of 
a bond and mortgage, was for a large in- 
terest, two per cent, a year more than the 
interest the credit was to bear ; if it were 
so the case of Fanning v. Dunham, 5 J. 
C. R. is directly in point and must be con- 
sidered the law in this case and in this 
court ; and it would seem from this case 
as well as that of Dunham v. Dey^ 13 J, 
R. 40, and in the court of errora, in 16 
J. R. 367, that the commission for the 
exchange, where the securities are for 
the same amount, must not exceed the 
sum of seven per cent, on the security, 
otherwise the question was to be put to 
the jury, as stated by Best, C. J., in 
the case of StoveU v. Bade, 4 Bing. 81, 
whether the object of both parties was a 
loan or exchange of securities. I do not 
consider I am entitled to look at the rate 
at which the complainant's credit was sell- 
ing in market, they were bound to pay 
par for their bonds when they became 
due, and if the defendants, the Bayards, 
applied for a loan of credit which was be- 
low par, it was their own fault. I pre- 
sume if they had given cash, equal to the 
face of the bonds if they were above par, 
they would not have insisted that they 
loaned the money mentioned in the mort- 
age usuriousl^. I can see no such usu- 
rious commission beyond the legal rate 
here, as entitles me to look beyond the face 
of the transaction to see if it be a mere 
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loan, unless it be containe4 in the charge 
for placing the funds in London mstead 
New-York by way of difference of ex- 
change. This Mr. Oakley testifies was 
fixed at 8 per cent in this case being not 
beyond the ordbary rate arising from the 
different standard of the value of gold 
coin in the two countries ; and I cannot 
bring myself to believe that that covered 
any usurious charge. It will be observ- 
ed I have expressly omitted any views of 
this case, maldng it a loan for money, as 
the witness, Mr. Oakley, expressly test^es 
it was an application for the bonds. I do 
not consider the cases of LeaviU v. I>e- 
lamiay^ or New- York Dry Dock Ch. v. 
J%e American Life Lu. and Trust Co,, 
decided by my predecessor as at all mili- 
tating against my views in this case, he 
deci&d those as questions of fact under 
the peculiar circumstances of the cases, 
which naturally differ from this. There 
IS however another view of this case 
which appeals to me unreasonable. The 
witness Oakley, testifies that the ofiicer 
of the company told him he would take 
nothing but an actually subsisting bond 
and mortgage, that he made the applica- 
tion on behalf of Samuel Bayara, that 
the two younger Bayards, the mortgagors, 
under whom the title to ihe defendants is 
derived, always told him it was given for 
subsisting indebtedness to their father, and 
that the father had agreed tore-lend them 
the proceeds which amounts to their in- 
terest in the matter ; in addition to being 
from their relationship not at all unlikely to 
have been selected as agents. Besides the 
witness, Servoss, states he delivered to 
the company, when he obtained the ster- 
ling bonds, a sworn statement by the 
mortgagee that he was the owner of the 
mortgage. Here, at all events, was a re- 
presentation to the company, even if it 
were not proved to be true that the mort- 
gage was subsisting, and on the strength 
ofKapelye v. Anderson, i Hill, 472, they 
had a right to buy it at any price, but if 
to this we add the doctrine laid down in 
Holmes v. WiUiams, 10 Paige, 326, and 
McKnight v. Wheeler, 6 Hul, 492, that 
'' ncfno debet credi aUegans suam turpttu- 
dinem,'* it is too late to deny facts on 
which they obtained from the complain- 
ants for their own benefit, the contracts 
or bonds, which has involved them in the 



liability for the amount of the bond and 
mortgage. The defendants are estopped 
from setting up the usury if there were 
any. 

Thdro must be therefore a decree for 
sale, upon the coming in and confirmation 
of the master's report, of the ^ amount 
due to the complainants upon a*^ bond 
and mortgage in question, it being Ap^for- 
red to such master to make such computa- 
tion with the usual directions as to place 
of sale and residence of master. 



(Sdttrt of Common |)lta0* 

[NEW-YORK.] 

Before the Honorable M. TILSHOEFFER, Fint 
Jvuigp, and Judges IN6RAHAM and DALY. 



William Renwick v. Samuel McAl- 
lister and WiLLUM McAlLSTEB. 

mh Oct. 1846. 

LEASE SURETT — ^PARTNERSHIP — SIGNA- 
TURE. 

In an action against sarettee for rent of demieed 
premisee, the proof of the tenant's agreement for 
the hiring, by which it appeasB that rent had 
become payable under the contract, is ftima 
faeU evidence of the indebtedness for rent. 

Where an agreement to become surety for rent is 
sinied by one partner, with the partnership nam* 
ed, while the other partner was absent in En* 
rope, it is sufficient for the plaintiff to show that 
after the return of the other partner he wrote a 
letter admitting that the firm had become such 
security, in error to hold both partners liable. 

Where the name of the firm is signed to a sealed 
instrument, it is not necessary in this state to 
prove a ratification under seal, but a parole rati- 
ficationis sufficient — SembU. 

This was an action of covenant. It ap- 
peared that the defendant, William Mc- 
Allister, hired of the plaintiff the premises 
No. 173 Chatham-street, for five years, 
and executed the ordinary tenant's agree- 
ment under seal, dated the 7th Febi-uary, 
1835. It also appeared that James Bel- 
lis, one of the firm of McAllister & Co., 
(while Samuel McAllister was in Europe,) 
signed the contract of suretyship under 
seal as McAllister & Co. William McAl- 
lister died about one year after the com- 
mencement of the term, and bis zepresen- 
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tadves neglected to pay the rent due. 
AEer Samuel McAllister returned from 
Europe, he wrote a letter to plaintiflf ac- 
knowledging that the firm of Samuel 
McAllister had executed such contract of 
suretyship, but refused to be further 
boun^fljind requested a release from lia- 
bilix.. The letter was signed in the name 
of tne partnership and dated 1st August, 
1836. At the trial, which took place be- 
fore Judge Daly, evidence was given of 
these &cts. The defendants' counsel re- 
quested the judge to non-suit the plaintiff 
on the following grounds : 

1. That the paper offered in evidence, 
varies from that declared upon. The de- 
claration avers the instrument to bo the 
covenant of Samuel McAllister and James 
Bellis. It is therefore necessary to show 
the execution and delivery by Samuel 
McAllister and James Bellis, whereas the 
paper offered in evidence purports to be 
the instrument of " Sam. McAllister & 
Co." 

2. Even if the paper offered in evidence 
wen properly executed in the presence 
of James Riggre by William McAllister, 
yet there is no proof of the execution and 
delivery of the supposed instrument by 
Samuel McAllister and James Bellis as 
appears bythepa^er itself; there being 
no attesting witness thereto as to them, 
nor is there any proof dehors the paper of 
the execution and delivery thereof by Sam- 
uel McAllister who was pi Europe at the 
time the supposed instrument bears date. 

3. The plaintiff seeks to bind Samuel 
McAllister on the ground of an alleged 
partnership. The testimony as to this al- 
leged partnership, is not admissible be- 
cause there is no averment of such part- 
nezsliip in the declaration. 

4. Even had the alleged partnership 
been averred in the declaration and prov- 
ed in evidence, and the supposed instru- 
ment otherwise properly declared upon, 
it would not be binding on Samuel 
McAllister, for it would then be a con- 
tract with an individual partner in a 
matter unconnected with the partnership 
business. 

6. No admissions made by Samuel 
McAllister, as to his supposed liability up- 
on this instrument subsequent to the 7th 
February, 1835, the date thereof, are ad- 
missible in evidence, and even if admissi- 

VOL. V. 2 



ble, do not avail the plaintiff upon tbe is* 
sue joined in this cause. 
' The learned judge refused a non-mxit, 
and dierged the jury that if they were <£ 
opinion Siat Bellis had authority from 
McAllister to sign the name of the fom 
to the contract they should find for the 
plainti£ 

To this charge the counsel £or the de- 
fendant excepted. 

The jury found a verdict for the plain- 
tiff for $778 17. 

Application was now m^de br a new 
trial 

Balch, «e».. A, OrviUe and Balcktjr., 
for the plaintiffs, contended that the 
American authoritiea had never gone tlie 
length contended for. 

jr. W. Hammerilejf^ contra, contended 
that as no evidence was given on the trial 
of the nature of the partnership bosineflB* 
it must be assumed that the transaetion 
was a partnership one— that whatever a 
partner undertakes with the approbation 
of his copartners, is necessarily partner- 
ship business, and that neither the English 
or American cases have drawn any dis- 
tinctioD. 

Ingraham, J., delivered the opinion of 
the court — This is an action agamst sure- 
ties for the rent of certain premises. The 
agreement of the sureties is signed with 
the partnership name of .the defendants. 
One of the defendants was at the time in 
Europe ; since his return he has written a 
letter in which he admits that the firm be- 
came surety for the rent, but asking to be 
discharged. 

1. The defendants object that the plain- 
tiff did not prove that any rent was due ; he 
proved the contract of hiring. By this it 
appeared that rent was due; this was 
sumcient prima Jade evidence of in- 
debtedness on the part of the tenant. If 
the defendants wished to disprove this 
presumption, it was for them to show that 
the rent had been paid, or some other 
matter exonerating them fi-om liability. 

2. From the view which I have taken 
of the evidence in this cause, I do not 
think it necessary to pass upon the ques- 
tion whether a partner can ratify a con- 
tract made by his copartner in the name 
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of the firm under seal by a parol instm- 
ment. No such question arises in this 
caae on the evidence. The letter of 
McAllister was not a ratification of the 
contract, nor was it intended as such. I 
rather think however, that in our courts 
such a ratification by parol is good, and 
that the contrary rule of the English 
courts has been departed from by the 
courts of this state. 

The question in this case is not one of 
subsequent i-atification, but of authority 
in the first instance to execute the con- 
tract. There is no doubt of the liability 
of the partner who signed the agreement. 
The question was put to the jury in this 
view. — To establish an authority to exe- 
cute the contract on the part of McAllis- 
ter — the admission of McAllister in his 
letter was relied on, and I think it was 
amply sufficient to justify the jury in find- 
ing such authority. It is not necessary 
that a sealed authority to execute the in- 
sti^oment should be produced where the 
party Yiimaelf admits the due execution of 
It. Such is the case here, whatever else 
he may liave contemplated when he 
wrote the leUer of 1st August, 1896 ; he 
certainly did not intend to dispute his 

Partner's authority in executing it, but on 
le contrary, he made an express ac- 
knowledgment of haviQg become surety 
for the rent. 

I think the jury have properly found 
on the testimony, and that this motion 
should be denied. 



DwIalMMlB October Ten» 184«. 

Where tiie declaration set forth the mat* 
ters complained of as a torongfid act, done 
by tiie defendants in regard to the sale of 
goods, it is not necessarily in case, but is. 
good in assumpsit. 

Hobby ifMorehouae ads. Bmce, 

Where a vessel is lost at sea, the stipu- 
lated wages of a captain ceases, but he 
may afterwards recover a reasonable 
compensation for his services as &ffent in 
taking care of tiie property and amn*ding 
aid to the owners in obtaining the insu- 
rance. 

JohMon V. Wtmnan. 

Wher« an account furnished by the 



Slaintiflb is produced in evidence by the 
efendant, to prove a payment credited 
upon it, suc^ account becomes frimit 
fame evidence of the other items in the 
account. 

Id/em. 

A set-off may be pleaded in covenant, 
or may be given in evidence under a no- 
tice served wztii the plea of non estfac' 
turn, 

McDonald v. Mautire. 

In an action for rent due to an assignee 
of a lease, and which became due after 
assignment, a demand due from the as- 
signor to the defendant before the assign* 
ment, cannot be set-off. 

Idem, 

An administrator on the estate of a 
deceased person is not estopped from 
denying his authority to act for tiie intes- 
tate during his life when sued for acts 
done by him as such agent. 

Benjamin v. Frazery Adnu,, Sfc, 

Where upon the purchase of land for 
the intestate during his life by the de- 
fendant as his agent, he signed a promis- 
sory note for the intestate as his attorney, 
and afterwards such attorney was ap- 
pointed administrator, in an action upon 
the note, he was at liberty to show that 
he had no authority to sign such note with 
the name of the intestate. 

Idem. 

Where a check was obtained from tiie 
drawee of a draft on a ferged endoi'se- 
ment, and such check was made payable 
to the indiridual who forged the endorse- 
ment, but in a false name, and such per- 
son endorsed such fictitious name upon* 
the check and passed it away to a third 
person for value, who received the money 
therefor from the bank on which it was 
drawn : held, that the same could not be 
recovered back on^the ground ofitiie ficti- 
tious endorsement on the prerious fraud. 
American Exchange Bank v. City Bank, 

Such holder is not guilty of negligence 
in not inquiring as to the endortement, 
where the endorsement is made by tiie 
person to whom tho check was given and 
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to wbom it wms iiHended, the bank should 
pay it, although the name used was a ficti- 
tioas name. 

Idem. 

Where a person as agent purchases 
goods of anotner, and directs them to be 
shipped to a third person at Hamburgh 
as purchaser, a mere delivery on board 
of tne ship is not sufficient to ti^e the case 
oat of the statute of frauds. There must 
not only be evidence of delivery, but also 
of acceptance. 

Langeman ads. Stevau, 

Where one party to a suit asked a vnt- 
ness as to the declarations of the other 
party, and the witness stated he had not 
hesrd any, such question did not authorice 
tke other party to prove his declarations 
on a c ro on ex amination of the witness. 

Idem, 

Where a party wall was buflt, and the 
defendants agreed that they would pay 
for it when they used it, a subsequent 
porchaser of the adjoining lot cannot 
naintam an action in his own name to 
recover the value of such party wall on 
the promise made to his grantor. 

PetUz and o^kert ads. Br&am. 

An agreement to pay for a party v^H 
when used, if built by the bwner of an 
adjoining lot, is founded on a good con- 
sideration. 

Idem. 

In an action against a surety for rent, 
proof of the contract by the surety is suffi- 
cient without proving the agreement of 
the tenant. 

Buck ads. aOmnor 

Parol evidence is admissible to show 
that a paidon to a witness who had been 
convicted of felony, was btended to apply 
to that offence, where- the pardon does 
not clearly state the offence pardoned. 

Idem, 

In an action upon a bill of exchange 
by the second endorser against the accep- 
tor, the defendant proved that the plaintiff 
was not a honajiM holder for value — ^and 
he impeached die consideration of the ac- 



ceptance by proof of fraud : hdd^ that he 
was not bound to show that the previous 
holders had not paid value for the same. 
urn y. &aMd». 

The onM» was thrown upon the plaintiff 
to show that he or a previous holder had 
paid value. 

Utm. 

It is not a ground of setting aside a re- 
port of referees that the referee re- 
sides out of the county. If the party 
wish to make the objection, he should 
do so on the motion for a reference. 

Smiiffm ads. Weed. 

The commiseaiy general of the state of 
New- York in possession of the public pro- 
perty, may maintain an acdon for such 
property improperly taken from him 
without proof of his appointment. 

Ferru et d. ads. Storms, 

A notice left at tlie house of a defen- 
dant in possession of the property claim- 
ed, requuing its delivery to the plaintiff^ 
is sufficient evidence of a demana in tro- 
ver and non-delivery in pursuance of such 
demand, is a conveiision. 

Idem. 

Where a deed conveys land by a re- 
ference to a map contaimng the Unes of 
the land conveyed, and a^o states dis- 
tances frt>m the adjoining streets, and pur- 
ports to convey land lying in frx>nt of a 
piece previously granted by extending 
the lines of the former giants, it was held 
that the lines as extended, corresponding 
with the maps annexed to the deed, must 
control in locating the lots, and not the 
distances given in the deed. 

Brown et al, v. McEvey. 



D«ci«i««« •r N«v 



■ta«r Tmrmf IMS. 



In assigning breaches in covenant, it is 
sufficient to negative the words of the 
covenant. 

Jones Sf Kershaw ads. Hurhaitgh, 

Where the covenant was to pay cer- 
tain accounts which the plaintiff had paid, 
&c., it is not necessary to set out in the 
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narr. the accountB so paid, tbereby pro- 
ducing great prolixity. 

Hem. 

An order upon a third person not ac- 
cepted, given by a debtor to his creditor, 
ifl not payment, and the creditor may 
still prosecute on the original claim, on 
surrendering the order. 

Sand/brd ads. Jm^ 

A parol promise to pay such an order 
is not an acceptance. 

Idem, 

Where a creditor gives bis debtor a re- 
ceipt in full, it is presumptive evidence that 
file accounts are settled to that time. 

Li/ncA ads. Welch 8f Drake, 

Evidence showing that there was an- 
other account between the parties, and 
that the partner who gave the receipt was 
not in the habit of attending to business, 
and was otherwise incapacitated fi*om un- 
de^tanding the accounts of the firra, was 
sufficient evidence to submit to the jury 
whether such receipt was intended to 
cover all the items between the parties. 

Idem, 

An affidavit made by the plaintiff in re- 
plevin and attached to the vmt, cannot be 
read in evidence to the jury. 

Daniels ^ Tryan ads. Stetson, 

In an action on the case for fraudulent 
representations as to a third person's re- 
sponsibility, it must appear from the evi- 
dence that the representations were 
fraudulent. 

Cropsey v. Robinson, 

Declarations of a former owner of per- 
sonal property are not admissible against 
a subsequent purchaser. 

Woodhouse 4* Smith v. Janes, 

But this rule does not apply where 
fraud is alle^d for the purpose of de- 
frauding creditors. In such case the de- 
clarations of the debtor, and all others 
concerned in the fraud, are admissible. 

Idem, 



It is irregular to serve a declaration 
where an inrant is plaintiff, vrithout serv- 
ing at the same time or previously a 
copy of the order appointing the next 
friend. 

Schilling v. Welman, 

After a narr. is set aside for irregularis 
ty, witb liberty to the plaintiff to cure the ir- 
regularity by filing and serving papers nunc 
pro tunCf he should file an affidavit of the 
service of such papers before proceeding 
to enter the default. 

Idem. 



The Penmylvania Journal, — ^We have 
received the numbers for November and 
December of this work, which is now 
edited by Mr. Robbins of the Philadelphia 
bar. Independent of some very ably 
written articles on subjects of interest to 
the profession, tbey contain some very in- 
teresting cases frx)m the courts, both civil 
and criminal ; we wish Mr. Robbins every 
success in his undertaking : we have no 
doubt but his work will command a list 
of subscribers from this state. 

With reference to the article in the 
November number of our work, to 
which our learned contempory adverts, 
we would observe that it is the production 
of a correspondent whom we have not 
the honor of knowing-^hat it was sent to 
us some three months ago. 



THE ELDON ANECDOTES. 

Sir Fletcher Norton, at Durham, ex- 
amined a sailor as a witness, who vexed 
Sir Fletcher by the manner and matter of 
his answers. "Oh," said Sir Fletcher, 
"you affect to be a very clever fellow, 
quite a wit." " To be sure I do," says 
the sailor, "I am a well educated one," 
" You well educated ! why, where V said 
Sir Fletcher, " whore were you educa- 
ted 1" "At the University," said the 
sailor. " University !" replied Sir Fletch- 
er, " at what University could you be edu- 
cated T "Why," said the sailor, "at 
the University finom which you were ex- 
pelled for your impudence— Billingsgate. 
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ENGLISH CASES. 
in €}ianuv^. 

Befcm Iioid CHANCELLOR LYNDHURST. 
Bbistow y. Needhah. — 30^ July, 1846. 

8BCURITY FOB COSTS. 

ObfectioDs to a surety for costs daring the ab- 
sence of plaintiff abroad cannot be sustained 
after the return of the latter within the juris- 



Off the 24th of June, 1843, the Vice- 
Chancellor of England made the usual 
order, that security for costs should be 
nven, the plaintiff having^ gone to Jersey 
for the benefit of his wile's health. De- 
fendant objected to the proposed surety, 
upon the grounds that he did not reside 
at the place mentioned, and also that 
judgments to a considerable amount 
were entered up against him. But the 
master reported in favor of the security 
(dkred. On the 14th March, 1844, the 
Vice-Chancellor ordered the defendant's 
motion for further security to be dismissed 
with costs, and the reversal of this order 
was also refused, with costs by the Lord 
Chancellor, on the 11th January, 1845. 
The plaintiff returned to England in Oc- 
tober, 1844, and an affidavit to that effect 
was filed in July following. 

Teed^ for the defendant, afber stating 
the above objections to the surety, now 
applied for further security for such costs 
as had been incurred during the plain- 
tiff's absence abroad. The original order 
of the Vice-Chancelor was to stay pro- 
ceedings until security should be given. 
Proceedings had taken place under this 
security whilst the plaintiff was abroad, 
for which the defendant had no security. 

The Lord Chancellor without hear- 
ing Mr. Cooper and Mr. Ckdvert for the 
plaintiff, said, that as the plaintiff had re- 
turned, no security was required, in fact 
the security was withdrawn, — it would, 
therefore, be idle to inquire whether the 
surety was good or not, and the applica- 
tion must be dismissed with costs. 

Note. — On the 30th July last, Mr. Ken- 
yon Parker« with whom was Mr. Anstey, 



brought this case, under the same circtmi- 
stancos, before Lord Chancellor CoUcH'- 
kaMf but his lordship refused to entertain 
the motion, upon the grounds, that it 
would be in effect a rehearing of a matter 
which had been already disposed of by 
Lord Lyndhurst. The motion was there- 
fore dismissed with costs. 



Before the Riglit Honorable Sir JAMES WIG- 
RAM, Viee-Chancellor. 

Ward v. Key.-— Jtt/y IH and 2d, 1846. 



PATENT ^INJUNCTION — PRBLIIONART TRIAL 

OF RIGHT— COSTS. 

A patentee obtained an interlocutory injunction 
upon motion, the defendant not appearing, but 
ceasingr thenceforward to do the acts com- 
plained of as an infringement. The defendant 
having answered, both parties examined wit- 
nesses, and the case was brought to a hearing 
without a prelimmaiy trial of the right at law. 
The court being of opinion that there was a suf- 
iijrent case for protecting the plamtiff's right, 
subject to its establishment at law, but not a 
ease entitling the plaintiff to a perpetual in- 
junction without the establishment of the right at 
law, retained the bill for a year, to give t^ pa- 
tentee an opportunity of establishing his right 
at law. Semble, the court will not make an 
order for costs, where it is probable that proceed* 
ings in the cause may afterwards take place, 
which will effect the decision of the court upon 
the question of costs. Therefore, where a bill to 
restrain the infringement of a patent was retained 
at the hearing, to give the patentee an opportu- 
nity of trying the right at law, the court refused 
to make an order as to the costs of the evidenee, 
which were claimed by the [daintiff, on the 
ground that the defendant had not nquued him 
to establish his title at law. 



il* 



The bill was fileSi in 1843, to establish 
the plaintiff's exclusive right to a patent 
for the manufacture of drums upon an im- 
proved construction; the alleged inven- 
tion, consisting principally, of certain ma- 
chinery inside the shell of the drum, and 
worked by a single screw outside the 
shell, and by means of which the drum- 
head could be stretched, and the instru- 
ment tuned, without the aid of the straps 
commonly used for that purpose. The 
bill alleged, that from the time of grant- 
ing the letters-patent, which were dated in 
1837, until the acts of infringement com- 
plained of, the plaintiff had been in the 
sole and undisturbed enjoyment o£ his 
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patent right, but that the defendant bad 
recently in&inged the patent, by manufac- 
turing and selling drums constructed upon 
the same principle, and which were coun- 
terfeits or imitations of the diTuns of the 
plaintiff; and it prayed, that the defend- 
ant might accoimt for the profits which he 
had made by the sale of drums so pirati- 
cally manufactured, and might be perpe- 
tually restrained, by injmiction, fi-om in- 
fringing the patent in ftiture. After the 
bin was on the file, the plaintiff applied for 
and obtained an interlocutory injunction ; 
but the order, as drawn up, did not con- 
tain a direction that the plaintiff should 
proceed to try his right at law. 

The defendant, who did not appear 
upon the motion, submitted to the injunc- 
tion, and from that time ceased to do that 
which the plaintiff insisted was an infiinge- 
ment of his patent right. By his answer, 
however, the defendant disputed the va- 
lidity of the patent, and denied the fact 
of the alleged infringement ; and replica- 
tion having been filed, both paitiea went 
into evidence, the one to proveand the other 
to disprove, the ori^nality and usefulness 
of the patent invention, and the acts of al- 
leged piracy with which the bill sought to 
fix the defendant. The case now came on 
for hearing. 

RomiUy and RoU^ for the plaintiff, sub- 
mitted, that, upon the case made by the 
bin and the evidence, the court would 
either grant a perpetual injunction simpli- 
citer, or if it should think the right of the 
plaintiff not sufficiently certain to autho- 
rize that decree, that it would at all events 
retain the bill, to en||»le the plaintiff to 
establish his right by a proceeding at 
law. 

Wood and Heiherington, for the defend- 
ant, contended that the alleged invention 
was neither novel nor useful, and that the 
patent was consequently void. HiU v. 
Thompson, 3 Mer. 629 ; Morgan v. Sea- 
wardy 2 Mee. & W. 544. They also in- 
sisted, that .the plaintiff, by neglecting to 
establish his title at law during the three 
years that the bill had been on the file, had 
lost all right to relief at the hearing. At 
least, as the evidence did not establish a 
case for a pei-petual injunction simpliciter, 
the plaintiffs, after the laches they had ex- 



hibited, were not entitled to any further 
delay, or to any indulgence from the court, 
to enable them to proceed to establish 
then* title at law, or to make out a case, 
which they had failed in doing upon the 
evidence at the hearing. Bacon v. Jones, 
2 Beav. 382 ; S. C, on ap., 4 My. & C. 
483. 

RomiUy in reply, insisted, that if any 
doubt existed, the plaintiff was at least en- 
titled to have an opportunity of showing 
the validity of the patent at law. The 
course adopted by the plaintiff had been 
all along acquiesced in by the defendant, 
who had not appeared upon the motion for 
the injunction, nor had insisted that the 
plaintiff ought to establish his title at law. 
And he asked for the costs of the evidence 
which had been adduced, oh the ground 
that the defendant had not put ithe plain- 
tiff to establish his right at law before the 
hearing. 

Sir James Wioram, V. C, said, that 
he did not mean to give any opinion upon 
the question, whether the order for the in- 
junction, which had been obtained upon 
motion, was regular or not, inasmuch as 
it did not contain a dh*ection that the plain- 
tiff should proceed to try his right at law. 
If the order was erroneous, it was so by the 
neglect of the court to make the proper or- 
der, the defendant not having thought pro* 
per to appear upon the motion, for the pur- 
pose of seeing that his rights were woperly 
protected. Although he made this obser- 
vation, yet he entirely agi*eed with the de- 
fendant's counsel, that, if a bill was impro- 
perly filed against another by one who was 
not entitled to relief, it was no part of the 
defendant's duty to interfere, out he was 
entitled to stand by and permit the plain- 
tiff to take his ovm course. If the latter 
took a wi'ong course, the defendant had a 
right to ask the court to protect him from 
the consequence of a continuance in that 
coui-se. The only observation which he 
felt inclined to make upon that view of 
the subject was, that although in the pre- 
sent case the defendant did not appear 
upon the motion, but submitted to the in- 
junction, yet, when tlie case came to a 
hearing, he did appear, and examined wit- 
nesses and defended the suit. This was 
not, tlierefore, quite the case of a defend- 
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ant allowiBg the plaintifl' to take his own 
course, and make what he could of his 
case. If such an order was made by the 
improvidence of the court, it ouglit not to 
oind the rights of the defendant, but it 
must be left to the plaintif!*, at the hearing, 
to prove his case to the satisfaction of the 
court. In the present case, both parties 
had gone into evidence ; and referring 
not merely to the authorities decided 
by Lord Cottenham, but to his own ex- 
perience of his Loi'dship's practice, both 
when he held the Great Seal and when he 
was one (^ the commissioners, he thought 
that this was not one of the cases in which 
he could say that the plaintiff had so 
proved his case at the hearing, that the 
court would decree a pei-petual injunction 
without putting him to try his rights at 
law. The counsel for the plaintiff had 
not, in his view of the case, conceded one 
iota of their client's case, when upon sug- 
ge^g that there was a difficulty in con- 
sequence of Lord Cottenham's decisions, 
they stated that there was sufficient to en- 
tide the plaintiff to a decree until the right 
had been established at law. He was of 
opinion that there was a sufficient case 
fi>r protecting the plaintiff's dtle, subject 
to that ; but not a case which would en- 
title the plaintiff to a perpetual injunction, 
without the establishment of the right at 
law. The next question was, whether 
Che comt ought to deal with the present 
case as Lord Cottenham had dealt with 
Bacon Y. Jones, (4 My. & C. 433,) or whe- 
ther he should indulge the plaintiff by re- 
taining the biD, giving him hberty to bring 
an action. Here the plaintiff moved for 
an injunction upon notice ; the defendant 
did not appear. The defendant, who, it 
appeared, had done that which the plain- 
tmr insisted was an infringement of his 

Satent right, had ever since discontinued 
oing so, and had permitted the continu- 
ance of the injunction : he thought there- 
fore, he would not be pressing too hardly 
upon the defendant, when he said that he 
would give plaintiff an opportunity of es- 
tablishing his right at law, if he should 
think fit. The only remaining point was as 
to costs. He had been sisked, in the event of 
his not making a decree at once, to give 
the plaintiff the costs of the evidence, 
upon the ground that the defendant had 
not required the plaintiff to establish liis 



right at law before the hearing of the case. 
Much might be said in answer to this, upon 
general principles, as to which he had just 
made some observations. There were 
other grounds, upon which alone, he 
thought it would be right not to make any 
order as to costs at present. The comt 
ought never to make an order for costs 
where it was probable that proceedings 
might aflerwards take place, which would 
a£[ppt the decision of the court upon the 
question of costs. He was far from say- 
ing that it was not possible that the trial 
at law, if it took place, might exhibit such 
a view of the case as might make it clear, 
that the plaintiff ought never to have filed 
his bill at alL There was no reason for 
his now deciding that, which, as far as the 
justice of the case was concerned, might 
as well be decided hereafter. Another 
ground was this ; it would really alter the 
position of the parties, if the plaintiff now 
informed the court that he would rather 
have his bill dismissed than proceed to try 
the^case at law. The utmost he could 
ask the court to do upon the question of 
costs, would be, to dismiss his bill without 
costs ; in which case he would bear a por- 
tion of the costs, occasioned by the evi- 
dence which had been taken. If the court 
retained the bill for a year, with liberty to 
bring an action, and the plaintiff did not 
think fit to bring it, it was a possible alter- 
native that, at the end of the year, the 
bill would be dismissed. If so, he would 
have part of the costs of the suit. The 
bill would be dismissed, part of the costs 
having been paid. By retaining the bill, 
it might be dismissed, if at all, without any 
of the costs having been paid, and each 
party might bear. his own expenses, or 
whatever might he deemed just. No dif- 
ficulty could arise by that mode, except a 
short delay. . He should therefore reserve 
the question of costs. 



Bel SHAM V. Perceval, June 12 and 22, 

1846. 

PRODUCTION OF DOCUMENTS REFERRED TO 
IN ANSWER ^FRIVILEGE. 

A defendant, by setting out part of a privileged 
document in tits answer, and referring to the re- 
muinder, loses th« benefit of the privilege as to 
the part B?t out, but not as to the remainder. 
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Bill for an account. One of the de- 
fendants to the original suit having died 
intestate, a supplemental bill was filed, to 
which his administratrix was made a 
party. The administratrix, by her answer 
m the supplemental suit, admitted that 
she was in possession of a draft answer to 
the original bill, which had been prepared 
for the purpose of being put in by the in- 
testate, but with respect to which it did 
not appear whether it had been engrossed 
or signed, or settled by counsel. The an- 
swer of the administratrix, afler setting 
out part of the drafl, referred to the re- 
I mainder for greater certainty. In May, 
1846, a motion for the production of the 
draft answer was dismissed, the court 
holding that the docimient was privileged. 
The motion was now renewed, on the 
ground that the defendant, by referring to 
die document in question, had made it 
part of her answer, and that she must be 
considered as having thereby waived the 
benefit of the privilege. 

Sir James Wigram, V. C, said, that 
the defendant, by referring to the docu- 
ment in her answer, had clearly entitled 
the plaintiff to an inspection of that part 
of which had been set out in the answer. 
For that proposition, the case of Hard- 
man V. EUemes, 2 My. & K. 732, was a 
binding authority; but it by no means fol- 
lowed that the defendant had thereby lost 
the benefit of the privilege as to the re- 
maining portion of the document. His 
Honor then made an order, that the plain- 
tiff should have leave to inspect the por- 
tion of the document set out in the an- 
swer, but that the defendant should be at 
liberty to conceal the remainder. 

RomiUy, Rogers, BazalgeUe, Sheh- 
heare, and W. D. Lewis, appeared for 
the different parties. 

JHardman v. EUemes, 2 My. & K. 732, 
I Janes v. Pugh, 12 Sim. 470 were re- 
ferred to.] 



Sbarland v. Mildon. — May 29 and June 
4, 1846. 

executor de son tort — ^L I ability op 

AGENT AS. 
The doctrine, that the receipt of the agent is 



the reeeipt of the principal, doee not apply to 
the case of a wrong-doer; and, therefore, a 
party acting as the agent of an executor de 
80U tort in coHeeiing the assets, and knowing 
at the time that his pnncipal is not the legal 
personal representative, is himself liaUe as exe« 
cutor de son tort ; and that, although he may 
have duly accounted to his principal for the as- 
sets which he has received. 

In this case, the widow and executrix of 
a deceased party, intending to take out 
representation to her husband, began to 
collect his assets before she had obtained 
such representation ; and, in the course of 
doing BO, she employed a Mr. Hewiris 
as her agent, to collect the debts of the 
testator. The grant of probate being 
contested in the ecclesiastical court, the 
vi'idow died without liaving succeeded in 
obtaining representation, which was after- 
wards granted to other parties, against 
whom the present bill was filed by a party 
claiming imder the will of the testator for 
a general account of his estate. To thia 
bill the personal representative of the 
widow and He wish were made parties ; 
the bill seeking to charge the widow and 
Hewish as executors in their ovni wrong 
in respect of the assets which they had 
received. Hewish, by his answer, ad- 
mitted that he had received several of the 
debts due to the testator, knowing at the 
time that they belonged to his estate ; but 
stated, that, in so doing, he had acted 
merely as the agent of the widow, to 
whom he had accounted for every thing 
which he had so received. The answer 
then submitted, that Hewish ought to be 
exonerated j&om the costs of thef uit. At 
the hearing, 

S. M, James, for Hewish, asked that 
the bill might be dismissed as against 
Hewish, with costs, on the ground that the 
latter, as he had acted merely as agent to 
assist the widow in getting m the assets, 
and had duly accounted to his principal, 
was not liable to an account at the suit of 
the plaintiff. 

Greene, for the plaintiff. — ^Hewish by 
)*eceiving the debts, knowing at the time 
that they belonged to the testator, and 
that the widow, for whom he was acting, 
was not the legal personal representative, 
has made himself hable as executor de 
sou tort, and the bill cannot be dis- 
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missed aa against him. The doctrine, 
that the receipt of an agunt is the receipt 
of the principal, has no application in the 
case of a wrong-doer. ^Uphens v. El- 
uxtll 4 M. & S. 259; Snowden v. Davis, 
1 Taunt. 359. [He cited also Padget v. 
Priest, 2T.R.97.] 

RomUly, Bacon, Baggaley, and TTaZ- 
ford, appeared for the other parties to 
the suit. 



Sir James Wigram, V. C— In this 
case the widow of a deceased party, in- 
tending to obtain representation to her 
husband, began to collect his assets before 
she had obtained such representation ; 
and in the course of doing so, she em- 
ployed the defendant Hewish to collect 
the testator's estate. Hewish accordingly 
received several of the debts, knowmg 
them to belong to the testator's estate, 
and paid them over to the widow. The 
widow did not afterwards take out repre- 
sentation to the testator, but another party 
did; and the consequence is that the 
widow might, at all events, be sued as 
executrix de son tort. The question, 
however, is as to Hewish. The case of 
Padget V. Priest, 2 T. R. 97, appears to 
he an authority for the proposition, that, 
if Hewish, in this case, had not paid over 
the money which he received, but had 
kept the money in hand, he might have 
been sued as executor de son tort. It 
does not appear clearly, jfrom the facts of 
that case, whether that was the exact 
ground upon which the case went ; but, 
according to the marginal note of the 
case, that seems to have been the point 
decided. Justice Buller, however, in the 
report, is made to express a doubt whe-' 
ther the party, if he had been a servant, 
would have been liable. The case m the 
present instance is one of gi-eat hardship 
as to Hevrish, and I wished to see whether 
I could avoid treating him as executor de 
son tort. The fact, that he would be lia- 
ble if he received the money and had not 
paid it over, seems to be well established ; 
and if that be so, it seems to follow logi- 
cally that he cannot discharge himself 
except by pajring over the money so re- 
ceived to the legal personal representative 
of the testator. It is hard, in the present 
case, to be obliged to apply the rule, for 



Hewish might have done the act in a 
purely ministerial character, as in the 
case of a servant bringing furniture by 
the direction of his employer; but the 
authorities clearly show that the doctrine, 
that the receipt of an agent is the receipt 
of a principal, has no application to the 
case of a wrong-doer. Stephens v. El- 
tcaU, 4 M. & S. 259 ; Snowden v. JDatw, 
1 Taunt. 359. Hewish, therefore, though 
the case is a very hard one, must remam 
a party to the suit He is a wrong-doer, 
and knew what he was doing. That is 
the point. 
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Before the Lord PRESIDENT, Lord BROUG- 
HAM, Vice-Chuieenor KNIGHT BRUCE, 
DR. LUSHINGTON and the Right Honormble 
THOMAS PEMBERTON LEIGH. 

Appeal from the Snpreme Conrt of Fort Williamiy 

BUfOAL. 

GowiE V. Remfbt, February 10, 11, and 
August 19, 1846. 

BOUGHT AND SOLD NOTES. 

C. & Co. and H. & Co. were mercbaats at Cal« 
cutta. H. & Co. sold to C. & Co. a \vt^ quan- 
tity of mdigo, through the medium of a broker 
Tlie broker drew np a sold note, addreased to H. 
& Co., containing certain terma, and submitted 
it to EL for his approral, when, H. haTtng ob- 
jected to a particular word remaining, the broker 
■bowed the sold note to C, and informed him of 
H.'b objection. C. struck his pen through the 
word objected to by H., placed bis initials over 
that erasure, and returned the note to the broker, 
who thereupon delivered it, bo altered, to H. d& 
Co. The broker did not deliver a bought note 
to C. & Co., until required to do so by C. & Co. 
the following day, and such bought note differed 
in certain material terms, from the sold note. 
H. & Co. brought an action to recover damages 
for non-performance of the contract contained 
in the bought note ; and, the supreme court be- 
ing of opinion that the bought note alone fonned 
the contract, decided in favor of the plaintifi ; 
but held, reversing the decision of the court be- 
low. 
First) that, the evidence being in favor of the cus- 
tom of bought and sold notes, in transactions 
e^eted by a broker between merchants in Cal- 
cutta, the circumstances attending C.'s altera- 
tion of the bought note, and affixing his inittals, 
were not sufficient to make the bouffht note 
alone a bindmg contract ; and that a deviation 
from the custom must be strictly proved. 
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Secondly, that the bonght and sold notea difforing 
materially from each other, there was no bind- 
ing contract. 

This was an appeal from a judgment of 
the supreme court of judicature at Fort 
William, in Bengal, in an action by the 
respondents, Messrs. Remfi:y,Woollaston 
and Remfry, against the appellants, Messrs. 
Cowie, Amslie & Cowie, to recover da- 
mages for the non-performance of a con- 
tract, by which the appellants agreed to 
purchase a quantity of indigo. The ap- 
pellants and respondents were both mer- 
cantile houses at Calcutta; the former 
carried on business under the name of 
Colvin, Ainslie, Cowie & Co., and the 
latter under the name of Hamilton & Co. 
The transaction in question was effected 
through the medium of Messrs. Whyte, 
Holmes & Co., brokers. On the 19di No- 
vember, 1840, A. Holmes, a member of 
that firm, addressed the following letter to 
the respondents : — 

'' Calcutta, 19th Nov. 1840. 
" Messrs. Hamilton & Co. 

Dear Sirs — ^We have this day sold for 
you to Messrs. Colvin, Ainslie & Co., the 
whole produce of this season's indigo of 
die Big and Little Unibn, in Kishnagur, 
and six-sixteenths of the Mulnauth Fac- 
tory, on the following terms, viz : — 
** Quantity. . About 4500 maunds. 
** Price. . , . 205 Company's rupees per 
&ctory maund, &ee of 
brokerage, vnth the usual 
allowance on rejections, 
viz : on broken dust wash- 
ings, and on stuff inferior 
to the H. C. 
^^€iimA run of the parcels. 
" Delivery. . To be taken as it arrives, 
and to be paid for on de- 
livery. IT ou are to have 
the option of giving the 
rejection at the price 
they are valued at by Mr. 
Lacroix, or to withdraw 
them. 
" We remain, dear Sirs, yours faithfully, 
" Whyte, Holmes & Co., Brokers." 
A. Holmes tendered the letter to H. A. 
WooUaston, a member of the respondent's 
partnership, with the word " usual" stand- 
ing as a part of it. WooUaston objected 
to the word remaining. Thereuijon, A I 
Holmes took the letter to H. Cowie, one I 



of the appellant's firm, and told him that 
he could not finish the transaction unless 
that word was struck out. *H. Cowie 
thereupon, struck through tlie word 
" usual" with his pen, and put his initials 
over it. Holmes, then delivered the letter 
to H. A. WooUaston. On the 20th No- 
vember, 1840, Messrs. Whyte, Holmes 
& Co., wrote and sent to the appeUants a 
letter, of corresponding date vrith the 
bought note, which was as foUows : — 

" Calcutta, 19/A Nov. 1845. 
" Messrs. Colvin, Ainslie, Cowie & Co. 
Dear Sirs. — We have this day pur- 
chased on your account from Messrs 
Hamilton & Co., about 4500 maunds of 
indigo, being the present season's produce 
of the Bi^ and Little Union, in Kishnagui. 
and six-sixteenths of the Mulnauth's con- 
cern, on the foUowing terms, viz : — 
** Price. . , . 205 Company's rupees per 
factory maund, and 1 
per cent, brokerage from 
you rejecting broken 
dust, v^rashings, and any 
thing that is inferior to 
theH.C. 
" Delivery. . To be taken as it arrives 
and to be paid for on de- 
livery. Mr. Lecroix, of 
our establishment, is to 
examine the indigo, and 
state any that he con- 
siders to be inferior, and 
• also to value it and the 
other rejections or not, 
as they may choose. 
" We remain, dear Sirs, yours faithfuUy, 

Whyte, Homes & Co." 
The delivery of the indigo under this con- 
tract, commenced on the 30th November, 
1840, and continued down to the 14tli Ja- 
nuary, 1841, and consisted of 1151 chests, 
or 4,361 factory maunds. Lacroix, the 
person mentioned in the bought and sold 
notes, was a clerk employed in the house 
of the brokers, Messrs. Whyte, Holmes 
& Co., and is since dead. Large quanti- 
ties of the indigo were rejected by La- 
croix, as inferior to run of the parcels, 
and prices fixed *on those rejections by 
him. To some of those rejections, the 
respondents did not object, but gave them 
at the lower prices ; but, in respect of the 
other rejections (147 chests of indigo), the 
respondents bought their action against 



THE NEWYORK LEOAL OBSERVER. 



d7 



Vmy CounetL— Cowie ▼. Bamfry. 



the a}^>ella]itB, to recover damages for the 
non-pOTbnxiance of the contract, and 
thereupon obtained a verdict for damages 
and costs. The facts of the case and the 
substantial parts of the evidence bearing 
upon this question of la^i^ are fully stated 
in the judgment of the court. 

Sir Fitznyy KdUy, {fht SoUcitor-Qetu- 
ralj) and M. D, HUl^ in support of the 
appeal. 

The SolicUar'General.—ThjB was a 
transaction by bought and sold notes, and 
it win not be disputed, diat the law in 
such cases is, that if there be a variation 
in any material part, between the bought 
and sold notes, the contract is void and 
gone. The court below thought, that by 
Cowie reading the sold note, and striking 
out the word " usual," affixing his initials, 
and then delivering it back to the broker, 
he made that the sole contract between the 
parties; but it does not appear that the 
acid note was delivered to Uowie, for any 
other puipose than to get his assent to the 
alteration. The court below also thought 
tbat this case fell within the principle of 
the case of Rotoe v. Osborne, 1 Stark. 
N. P. 140, but we submit diat the present 
18 wholl J different from that case. There 
Ae contract was not effected by the me- 
dium of bought and sold notes, for the 
contract was not signed by the broker, but 
by the party himself; it was just the 
same as if the purchaser had written a 
letter, saying he agreed to buy on the 
terms stated ; but here the whole contract 
was made through the .medium of the 
broker and was clearly a transaction by 
bought and sold notes. It cannot be in- 
ferred, that when the broker went to 
Henry Cowie to get him to strike out the 
word "usual," the transaction was com- 

Sleted, and the necessity of a bought note 
one away with, by his merely agreeing to 
the alteration. Suppose a dnSt release 
brought to one of the parties to have an 
alteration agreed to, can his signing that 
alteration be considered the formation of 
a contract ? The statements of the broker 
as to what view he took of the transac- 
tion are wholly immaterial. Where two 
notes were in fact delivered, to let in such 
evidence would be dangerous in the ex- 
treme. If, then, this is to be considered 



a transaction efiected by a broker between 
other parties by means of bought and sold 
notes, was any thing done to waive the 
effect of the bought note, varying materi- 
ally from the sold note 1 TAomion v. 
iHteKs, 1M.&M.43; Thornton y. Kemp- 
9ter, 5 Taunt 786 ; Pitts v. BeckeU, 13 
Mee. & W. 743; Hawes v. Foster, 1 M. 
& R. 368 ; Short v. Spaekman, 2 B. & 
Aid. 962 ; and Smith's Mercantile Law, 
(3ded.455.) 

M. D. Hill, with hinoy contended, that 
if this was not to be considered a transac- 
tion by bought and sold notes, then there 
was no contract to satisfy the statute of 
frauds, (29 Car. 2. c. 3.) Eastwood v. 
Kmyon, 11 Adol. & £IL 438 ; Allen v. 
Bennet, 3 Taunt. 169. 

Sir T. Wilde and C. BuUer, for the re- 
spondents. [Lord Brougham. — ^^The ques- 
tion is, whether this is a transaction of 
bought and sold notes 1 You must, admit 
the law, if so. Rowe v. Osborne was not 
a case of bought and sold notes.] 

Sir T. Wilde. — ^If this sold note con- 
tains the contract of the parties wilhin the 
meaning of the statute of frauds, then the 
only question is, whether it was signed by 
the parties sought to be bound 1 There 
is no doubt whatever, that Whyte, Holmes 
& Co., had authority to enter into the con- 
tract. Holmes tendered the contract to 
Woollaston for his approbation, but upon 
his dissenting to the word. " usual" remain- 
ing. Holmes took it to Henry Cowie ; and 
the effect of his conversation with him was» 
"Do you agree to this with the word 
* usual' struck out of it ?" and Cowie im- 
mediately drew his pen through that word, 
put his ioitials over it, and handed it back 
to Holmes to be delivered to the seller. 
We have, therefore, a paper containing 
the terms of the contract, signed by the 
party authorized by the buyer, and de- 
livered to the seller with the approbation 
of the buyer. This was the signature of 
the purchaser for all legal purposes, (before 
the delivery of the bought note ;) if it was 
not so at the delivery, it never could be ai- 
terwards made a contract within the sta- 
tute of frauds. 

Butter with him.^ — The bought note in 
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this case, Mras not the means of comple- 
ting the transaction ; it was not the means 
by which the fact of buying was made 
known to the buyer ; it was not delivered 
at the time, but several days afterwards, 
at the request of the buyer, for the pur- 
pose of sending it to Bombay, the ti-an- 
saction was, therefore, complete without 
the bought note. 

The Solicitor-General, in reply.— ^This 
is a clear case of bought and soli notes ; 
the broker himself states, that he delivered 
both a bought and sold note ; the contract in 
such cases is not binding upon either party 
until both are delivered. Thornton v. 
Kempeter, ubi supra, et 1 Marsh. 'SS. [Dr. 
LusMngton referred to the case of Hum- 
pkriee v. Carvalko, 16 East, 45.] That case 
fortifies my argument, ^nd goes to show 
that the notes must correspond at the time 
that the contract is complete. [Dr. Lusltr 
mgUm, There was parol evidence there 
that the seller acquiesced in the sale.] 
There was no variation of the contract in 
the bought and sold notes. That case only 
shows thatthe authority might be disputed ; 
the question was, whether the seller might 
reject it on other grounds than dis^e- 
pancy. 

Sir T. Wilde said, that there was a 
material alteration between the bought 
and sold notes in that case. 

Dr. LtJSHiNGTON delivered the judgment 
of their Lordships. — The appellants and 
the respondents were two mercantile firms 
at Calcutta. The appelHmts were the 
purchasers of large quantity of indigo 
m>m the respondents, who brought an ac- 
tion against them for damages for non- 
performance of a contract dated the 19th 
r^ovember, 1840. The supreme court 
were of opinion, that the contract was 
solely constituted by a note, signed by 
Messrs. Whyte, Holmes & Co., the 
brokers employed by both parties, the note 
being dated the 19th November, 1840, and 
being the contract declared upon by the 
plaintiffs. [His Lordship here referred to 
the sold note.] The court being of opinion 
that there had been breach of this contract, 
gave damages assessed in pursuance of the 
contract, to the respondents, the plaintiffs. 
The appellants the defendants, contended 



that this sold note did not alone constitute 
the contract, but that the contract con- 
sisted of the sold note, and also of the 
bought note, being of the same date, and 
signed by the brokei-s. The defendants 
also insisted at the tiial, that the plaintifls 
were bound to give in evidence the bought 
note as well as the sold note. The court 
however, was of a contrary opinion ; and 
the defendants produced Uie bought note 
as part of their evidence. A question 
arose, as to whether it was customary 
in Calcutta to deliver bought and sold 
notes ; and the court declai^d in its judg- 
ment that the evidence in favor of tlie 
custom preponderated. The questions 
for us to determine are, first, what docu- 
ment or documents constituted the con- 
tract between the parties ; next, what is 
the construction of the contract; and, 
lastly, whether the contract was void or 
has been broken. The fects of the tran- 
saction must be taken from the evidence 
of Mr. Holmes, (a partner in the brokers' 
firm, and who was living in London,) un- 
der a commission. He states that his firm 
acted as brokers, that he communicated 
as to the purchase with Mr. Heniy Cowi^ 
one of the firm of the defendants ; that 
he wrote the sold note addressed to the 
respondents ; that Mr. Wollaston, one of 
the respondents, objected to the word 
" usual," the word " usual" occurring in 
this manner : ** 205 Company's rupees per 
factory maund, firee of brokerage, with the 
usual allowance on rejection, viz. : on 
broken dust, washings, and on stuff inferior 
to the usual run of the parcels." The 
objection was to the word " usual." He 
says, that he stated this objection to Mr. 
Cowie, who he thinks read the letter, 
struck through the word ** usual" and put 
his initials " H. C," over it. Mr. Holmes 
adds, that he delivered this note so altered 
to Mr. Woollaston to bind the sale as a 
contract between theparties. Mr. Holmes, 
on his cross-exammation, states, that 
" there was a bought note as well as a sold 
note. He delivered the bought note to 
the defendants for the purposo of their ad- 
vising their fi^end of the purchase : he 
did not deliver it as a contract, but subse- 
quently to the day of the contract, for the 
purpose aforesaid. It was not then cus- 
tomary at Calcutta to deliver a bought 
note to the purchaser, or a sold note to the 
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seller." Mr. Fergpjson, however, a wit- 
ness of much greater experience, and 
whose opinion was adopted by the 
court sittuig, also aB a jury, says, '* He 
considered it the invariable custom at 
Calcutta, to dehver bought and sold 
notes : it was so in 1840, and is so now." 
Then, upon the whole of this evidence, we 
must determine what is the legal conclu- 
sion, as to the way in which it was the in- 
tention of the parties that the contract 
should be made, and whether any and 
what contract was made. AccorcQng to 
the custom prevailing amongst merchants 
at Calcutta, the contract should have been 
by bought and sold notes ; and the ne- 
cessary inference is, that the parties in- 
tended to contract according to the cus- 
tom. But this is not all ; there are de- 
livered to both parties bought and sold 
notes, according to the custom. The ac- 
tual dealings correspond with the usual 
practice. What is to be set off against 
this 1 Nothing but the statement of Mr. 
Holmes, evidently a young and inexpe- 
rienced person, who deposes that he aid 
not believe such a custom to exist, though, 
at the very moment, he was de facto mi- 
lowing it. All the acts of the two parties 
show they were acting in observance of 
the custom. Mr. WooUaston requires the 
sold note to be corrected according to his 
sense of what the contract shoidd be: 
Mr. Cowie, one of the defendants, re- 
quires a bought note to be delivered. 
Looking at all these &cts, we think, that 
if there be no other evidence or circum- 
stances to the contrary, we must come to 
the conclusion that the transaction is to be 
considered as a contract by bought and 
sold notes, and to be governed by the 
rules applicable to such a contract What 
is there m this case that militates against 
such a conclusion 1 The fact, that after 
the sold note had been shown to Mr. 
WooUaston, and he objected to tha word 
•* usual," the same note had been shown 
to Mr. Cowie, and as Mr. Holmes says, 
he thinks read over by him and afterwards, 
as he deposes, the word " usual" struck 
through, and the initials "H. C." of Mr. 
Cowie's name added by him. It is con- 
tended, on the part of the respondents, 
that the conclusion to be drawn from this 
circumstance is, that Mr. Cowie by this 
act, 80 sanctioned the sold note, tfaiat he 



and his firm were bound by all the condi- 
tions therein contained; that such note 
immediately constituted the contract be- 
tween the parties, and if accepted by the 
respondents, became binding on the ap- 
pellants ; entirely abrogating^o hdc vice 
the customary mode of dealing by bought 
and sold notes, and all the legal results 
arising therefrom. It may be true, that 
merchants dealing inter se, axe not bound 
by atiy customary mode of contracting, 
and that they may adopt another and dif- 
ferent mode of contracting if they think 
fit; but we are of opinion, that the 
presumption is strongly in favor of the 
custom, and that any alleged deviation 
therej&om must be strictly proved. Now, 
what was the course of this transaction % 
Mr. Cowie, as the acting partner of his 
firm, communicates with Mr. Holmes, the 
broker, and they come to some understand- 
ing as to the terms on which the indigo 
was to he purchased. The custom of 
dealing by bought and sold notes having 
been proved, it must be presumed that 
Mr. Cowie intended so to deal, till the 
contrary be proved. Mr. Holmes con- 
ceiving that he understood the terms 
agreed upon by Mr. Cowie, embodied 
them in the sold note, which he sent to 
Mr. WooUaston the seller. There is nei- 
ther proof nor presumption that Mr. 
Cowie saw this note be&re it was sent 
Mr. WooUaston returns the note through 
Mr. Holmes, with an objection to the 
word " usual." Mr. Holmes has an inter* 
view with Mr. Cowie, and tells him he 
cannot finish the transaction unless the 
word ** usual" be struck out ; and so far 
as appears, it was for this, and this pur- 
pose alone, that the sold note was shown 
to Mr. Cowie. Mr. Holmes thinks he 
read it. Assuming he did read it, for the 
purpose of considering whether he should 
comply with the demand made, whether 
he should consent to one proposed and 
designated alteration ; he was not (what- 
ever might be the legal consequences,) de 
facto required to read it, with a view to 
determine whether it contained the terms 
intended to contract upon. First of all, 
was it intimated to him, that by the act he 
was asked to do, he would depart from 
the accustomed usage, and irrevocably 
bind himself and partners by that single 
note ? TUa signature of the alteratioii 
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can only be taken to indicate the approval 
of, or rather his absent to, that alteration 
in that note. We are of opinion, that it 
would be exceedingly dangerous to the 
safety of all mercantile transactions, which 
so mainly depend upon usage and the ob- 
servance of It, if we were to infer from a 
circumstance of this description, that the 
purchasers were bound by this sold note 
alone, contrary to the custom and'obn- 
trary to the course of the transaction itself, 
thereby establishing a contract by an act 
not in itself purporting so to do, and of 
the consequence of which Mr. Cowie was 
not apprized, and which no mercantile 
man could be expected to surmise. We 
are of opinion, that the contract was not, 
as held in the judgment of the supreme 
court, evidenced by the sold note alone ; 
but that it was a contract by bought and 
sold notes, according to the custom in use, 
and to be so dealt with. We think, that 
the established usage of dealing in the 
mercantile world, should be held in' high 
respect ; the very existence of such usage 
shows, that in practice it has been found 
useful and beneficial The presumption 
is in its favor, and no departure from it is 
probable ; and, therefore, not to be infer- 
red from doubtful circumstances, and es- 
pecially not from circumstances which, in 
the opinion of mercantile men generally, 
would <not be conceived to produce any 
such consequences. The court below re- 
lied on the case of Rowt v. (Mome, 1 
Stark. N. P. 141. Though this was only 
a decision at nisi prius, yet we acknow- 
ledge its weight, as being the opinion of a 
most eminent judge, (Lord Ellenborough,) 
peculiariy conversant with mercantile con- 
tracts ; but we think that case is so mate- 
rially distinguishable from the present, 
that it is not only not directly applicable, 
as was admitted by the court below, but 
that the prindpal upon which Lord El- 
lenborough rehed, cannot be made appli- 
cable to the curcumstances of the present 
case. In Rawe v. Oibome, the note de- 
liyered to the vendor was actually signed 
by the purchaser. The note of the con- 
tract afterwards sent to the purchaser 
differed from it. Lord Ellenborough held, 
that the note signed by the purchaser con- 
stituted the real contract The principle 
upon which Lord Ellenborough so ruled, 
IB not stated ; but we apprehend it must 



have been this : that the signature clearly 
evidenced the consent of the purchaser to 
buy on the tei^ns stated in the document. 
For that purpose, and that purpose only, 
could the document have been submitted 
to him for his signature, and being so 
signed by him, the necessary and inevi- 
table conclusion, in the absence of fraud, 
is, that he knew and approved of the terms, 
and expressed such approval by his signa- 
ture. The vendor having assented to 
those terms, there was a complete contract 
between the tyro parties ; and the very 
fact of such a signature by a party being 
contrary to the custom of buying by 
bought and sold notes, (which are signed 
by the broker), showed that he relied upon 
himself^— his oWn act and deed — ^in con- 
cluding the bargain,' and not upon the 
broker, or on any note to be hereafter de- 
livered to hittL The present case we 
think essentially different. Here, the note 
received no signature from the party it 
was submitted to ; the party, not for the 
purpose of considering u it contained his 
intentions, but solely and exclusively for 
the purpose of askine Mr. Oowie's con- 
sent to the removal of one word ; and to 
that removal he consents and affixes his 
initials in approbation of that removal, 
and nothing else. We cannot consider 
this as a proof of knowledge of contents, 
and a consent to be bound by the whole 
instrument, abandoning the usual mode of 
contract by bought and sold notes. We 
have examined all the other authorities 
cited at the bar, but we do not think they 
apply with sufficient closeness to require 
any ferther investigation. We feel bound, 
therefore, to differ from the supreme court, 
and the judgment they have pronounced on 
this part of the case. We think that this 
must be considered as a transaction, in the 
contemplation of the parties, by bought 
and sold notes, and that the contract is 
contained in both the notes and not in one. 
If this be so, it is admitted that there is 
a material variation between the two 
notes ; and then the consequence follows, 
from all legal principles, that no binding 
contract has been effected. To such pur- 
port is the decision of the Common Pleas, 
in Thornton v. Kempster, 5 Taunt. 786. 
To use the words of Mr. Baron Parke in 
another case, the parties never have 
I contracted in writing cultt^em. For these 
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reasons, we are of opinion that the judg- 
ment of the court below must be reversed, 
and judgment be entered for the defend- 
ants below, the appellants here. I must 
add, however, that this is the judgment of 
a majority of their Lordships, and that 
the Chancellor of the Dutchy of Cornwall 
was inclined to have taken a different view 

of this case. 

Judgment reversed. 



Jfn tt)t €ltutn*0 Bmci). 



Before the Sighl 
^, Loid( 



jt Honorable Thomaa Lord DEN- 
MAN, Lor3 Chief Jurtice, and the reat of the 
Jodgea. 

SoLOMAN V. Lawson-— 4;»ra 27, 1846. 

The fimt count of a dedazmtioii foot libel, after m- 
tndnetory averments that plaintiff wee a mer- 
chant at Sl H., and employed by captains of 
dupsttfioel^ at the said Island, to supply them 
ivith fredh water, specifying the manner in which 
the Mid abhis were so supplied, and that a cer- 
tela atup called *< M.," applied to fdaintiff for 
water, and was supplied out of wooden Unks, 
stated, that defendant published of plaintiff and 
ha laid trade, and of the said supply of water to 
the said ship, a letter which contained the fbUow- 
imrpaswiriTf >— ^< The ship ' M.,' arrived from B., 
SB &ktaiamy, and the paswnfers landed in almost 
a dying state. It appean that they were all 
tolerably well up to their arrival at St. H., where 
they took on board fresh water. There is no 
doubt that their illness was occasioned by the 
water, and it appears the water is run into acop- 
per tank at St H., from whence the ea^sare 
teed alongside. There is no doubt therefor^that 
the poison m unbibed frmn this copper tank, and 
H behooves the authorities immediately to order 
removal and replace it with an iron one." 



water to 



ieodo, that plaintiff had beenguilty of 
and supplying bad and unwh(de«ime w 
the said shipM. , - • . 

The second count, after averring that defendant 
paUkhed the precedimr letter, « hi substance as 
fcUows, that is to say7 (••tting it out,) "stated 
that defendant published another letter of and 
concerning plaintill^ dec., and of and concerning 
the last mentioned letter, containmg the foUow- 
inc parages: ** I beg leave to correct an error I 
waeladinto, rev»tw«thepasMngeis of thesWp 
M., betng poiMoed by the water supphed at St 
H.,froma copper tank. I stated that the tank 
belonged to government This is an error. The 
copper tank to 6tted up hi a small schooner be- 
louingto Mr.S.,which runs alongside the ships 
aa they afrive,ta supply them with water. Can- 
^mAt»0 of ships homeward bound, will therefore do 
wen to beware of the fatal consequences that may 
result from takhig in water that has been probably 
lying some days ma copper tank; the evil effects 



of which, they can ascertain by inquinr of tha 
captain, doctor, or owners of the M. The 
doctor pronounces it to be a decided case of poi- 
son ^ Held, in arrest of judgment, fiivt, that 
there was nothing in the first letter which war- 
ranted the innuendo applying imputation of mis- 
conduct to plaintiff, and therefore, that the first 
count could not be sustained. 

Secondly, that the second letter was so connected 
with the first, that the first ought to have been 
set out and declared on as part of the libel in the 
second count; and that for want of this, the 
seaoni count was defective. 

Quere, whether in an introductory averment it is 
sufiicient to state the substance of a writing? 

Case for libel. The first count of the 
declaration alleged, that the plaintiff, 
before, &;c., was a merchant, and carried 
on business as such merchant, at the island 
of St Helena, and^ heretofore and before, 
&c., was and still is accustomed to be em- 
ployed for reward in that behalf paid to 
the plamtiff, for the purpose of conveying 
to, selling and supplying vnth ftesh water 
and provisions, firpm the shores of the said 
island, divers ships or vessels passing by 
jand calling at the said island of St Helena ; 
and that the plaintiff, before, &c., had, for 
the better and for the more easily supply- 
ing the ships or vessels, so calling as afore- 
said with v^ater, purchased and procured 
a certain ship or schooner, for a large sum. 
of money, to vnt, &c., for the purpose of 
conveying the said water to aiML from the 
shores of the said island, to and on board 
the said ships or vessels, passing by and 
calling at the said island of St. llelena ; 
and had the said ship or schooner fitted up 
with divers wooden tanks or cisterns, for 
containing, holding and conve^ng the said 
water for the purpose aforesaid ; and that 
before, &c., a certam ship or vessel called 
The Moffat, then on her voyage fit>m 
India to England, vnth divers persons, pas- 
sengers, officers, and crew on board, nx- 
rived and* called at the said island of St 
Helena, for the purpose of taking m a sup- 
ply of firesh water, for the use of the said 
last mentioned ship ; and the said persons, 
passengers, officers and crew on board, 
during her then ensuing voyage from St. 
Helena to Endand, and thereupon, after- 
wards and before, &c., a certam person, 
then being the captain of The Moffat, 
then employed the plaintiff, and agreed 
with the plamtiff for, and the said plaintiff 
did then sell, convey and deliver on board 
the said last mentioned ship, a laxige quan- 
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tity of fresh water, to wit, &c., of great 
value, &c., for the use and supply of the said 
last mentioned ship, during her then voy- 
age to England, and the plaintiff did then 
convey the same to and on hoard the 
said last mentioned ship, in the wooden 
tanks and cisterns of the said ship of the 
plaintiff, from the shore of the said island 
of St. Helena; and that the said ship, 
The Moffat, afterwards arrived in the 
river Thames from off her said voyage. 
Averments of the good character of the 

Plaintiff and of the purity of the water, 
'hat the defendant on the 11th Octoher, 
1844, wroneflilly, &c., puhlished in a news- 
paper called " The Times," of and concern- 
ing the plaintiff, and of and concerning 
him in the way of his said trade, or busi- 
ness and employment respectively as afore- 
said, and of and concerning the water so 
supplied to the said ship, The Moffat, 
as aforesaid, and of and concerning the 
plaintiff's conduct, in and about the sell- 
ing, conveying and delivering the said 
water on board the said ship. The Mof- 
fat, a certain false, &c., lioel, contain- 
ing the false, &c., matter following, of 
and concerning the plaintiff, and of and 
concerning him in the way of bis said 
trade, or business and employment re- 
spectively as aforesaid, and of concern- 
ing the water so supplied to tly said ship 
as aforesaid, and of and concerning his 
conduct in and about the selling, convey- 
ing and delivering the said water on board 
the said ship, The Moffat; (that is toi 
say), 

*' To The Editor of The Times. 

"Sm — The following shocking occur- 
ence deserves to be made known, as it I 
may be the means of saving the lives of 
passengers from India: The ship Moffat 
(meaning the aforesaid ship) arrived from | 
Bombay on Saturday, and the passengers { 
landed in almost a dying state. Itap-j 
pears, by a statement made by two or 
three sufferers, who are officers in the 
army, and are come home on sick leave, 
that they were all tolerably well up to their 
arrival at St. Helena, where, as is cus- 
tomary, they took on board fresh water, 
and in a few days after leaving that 
island, they were seized with violent pains 
and vomiting, which continued daily up 
to their arrival in England. Their gums 



became black, and the under part of theUT 
tongue black. No one, not even the doc- 
tor, who suffered equally with the captain 
and his wife, could account £6t it: but 
there is no doubt that their illness was occa- 
sioned by the water ; and it appears the 
water is run into a copper tank at St. 
Helena, from whence the casks are filled 
alongside. There is no doubt, therefore, 
that the poison is imbibed from this cop- 
per tank, and it behooves the authorities im- 
mediately to order its removal, and replace 
it with an iron one. I saw the two young 
officers this day, suffering the most dread- 
ful agony. I ^ould be glad to hear fit>m 
the passengers of other ships from India, 
whether they had been like sufferers by 
the St. Helena water, in order that a pro- 
per representation may be laid befoi« 
government, which there is no doubt the 
captain and owners of The Moffat will 
feel it necessary to do. I remain. Sir, 
your most obedient, Nauticus." 

thereby, then and there, meaning and in- 
tending, that the plaintiff had been guilty 
of supplying bad and unwholesome vrater 
to the said ship Moffat 

Second coimt: — That, after the said 
arrival of the said ship. The Moffat, in 
the Thames aforesaid, and before the com- 
mitting of the grievance hereinafter men- 
Itioned, to wit, on the 11th October, 1844, 
the defendant caused to be pi*inted and 
published in the said newspaper, a certain 
letter or statement, ** in substance as fol- 
lows, that is to say,** [the declaration then 
set out the fi)rmer letter verbatun, without 
any innuendo.] And that the defendant, 
further contrivmg,&c., afterwards and after 
the publication of the said last mentioned 
letter or statement, to wit, on the 17th 
October, 1844, felsely, &c., did publish a 
certain other false, &c., libel of and con- 
cerning the plaintiff, and of and concern- 
ing him in the way of his said trade or 
business, and employment as aforesaid, 
and of and concerning the water so sup- 
plied and delivered by him on board the 
said ship. The Moffat as aforesaid, and of 
and concerning his conduct, in and about 
the selling, conveying and delivering the 
said water on board the said ship, and of 
and concerning the last mentioned letter 
or statement, containing, amongst other 
things, the ^e, &;c., matter following, of 
and concerning his conduct, in and about 
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thA selling, conveyiug and delivering the 
said water on board the said ship, and of 
and ooBceming the last mentioned letter 
or statement; (that is to say), 

" St. Helena Water. 
« To tkf Editor of the Times. 

" Sir. — I beg leave to correct an error 
I was led into, respecting the passengers 
of the ship Moffat being poisoned by the 
water supplied at St. Helena from a cop- 
per tank. I stated that the tank belonged 
to government. This is an error. The cop- 
per tank is fitted up in a small schooner l]«- 
kmgingto Mr. Soloman, which runs along- 
side the ships as they arrive, to supply them 
with water. Captains of ships homeward 
bound, will therefore do well to beware 
of the fatal consequences that may result 
from taking in water that has been pro- 
bably l3ring some days in a copper tank, 
the evil erocts of which they can ascertain 
by inqmry of the captain, doctors, or 
owners of the Moffat. The doctor pro- 
BOimoes it to be a decided case of poi- 
son. Nauticub." 

Thereby then meaning and intending, 
that the said water so supplied and de- 
tivered by the plaintiff to the said ship. 
The Moffat as aforesaid, was bad, un- 
wholesome, and poisonous. There was 
DO aU^ation of special damage. On the 
trial, before Lord Denman, C. J., at the 
spring assizes for Surrey, in 1845, a ver- 
dict was given for die plaintiff, with da- 
mages on both counts. In the following 
Easter term, a rule nisi was obtained for 
arresting the judgment, on the ground that 
the letter sot out in the first count did not 
contain libellous imputations on the plain- 
tiff^ or on the schooner, and that the first 
letter ought to have been set out in heec 
verba in the second count, because the 
second letter puiported to incorporate it 
or for a new trial, against which, at the 
sittings afler last Hilary term, 

Montagu Chambers, BuU and Edwin 
James, showed cause. — Ab to the first count, 
the inducements, colloquium and innuendos 
taken together, show that the first letter 
points to the plaintiff, and reflects upon 
mm in his busmess of a water carrier or 
a water dealer. The libel does not say 
that the tai\ks belonged to the authoritie8> 
The jury have ^bund that the declaration 

VOL. V. 3 



points tlie libel correctly ; , and the court 
have no means of coming to a different 
conclusion. B^ley and Littledale, JJ., 
in Goldstem v. Foss, 6 B. & C. 154 ; Lord 
Denman^ C. J., and Coleridge, J., in Gom- 
perts V. Levi, 9 AdoL & £11. 282 ; Bailey, 
B., in Gardiner v. Williams, 2 C. & M. 
78. Lord Abinger, C. B., in Hughes v. 
Rees, 4 Mee. & W. 204 ; Ingram v. Law- 
son, 6 Bmg. N. C. 212 ; S. C, in Enor, 
1 Mesu & W. 245 ; Lord Denman, C. J., 
and Littledale, J., in Ramsey v. Elmes, 3 
Jur. 1189; 1 Stark on Slander, 3^7, 418. 
In Sir Miles Fleetwood v. Curie, Cro. Jac. 
557. There was a fictitious name, which 
was pointed by the innuendo to the plain- 
tiff; ncre there is a colloquium, connecting 
the libel with the plaintiff and showing that 
he was intended to be referred to. Jreake 
V. Oldham, Cowp. 275 ; Fisher v. Cle- 
ment, 7 B. & C. 459, 472. In Sweetapple 
V. Jessie, 5 B. & AdoL 27, the word <' fe- 
loniously/' which was essential to the col- 
loquium was omitted. In 1 Stark, on 
Slander, 391, it is said, " But, in the next 
place, whenever the actionable quality of 
the publication arises from circumstances 
extrinsic of the words themselves, aver- 
ments are necessaiy to show that such cir- 
cumstances exist, and to connect the words 
with those circumstances." Hei-e the 
words may bear the interpretation put 
upon the jury; and that is sufficient. 
Lord Abinger, in (xutsole v. Mathers, 1 
Mee. & W. 495. [Patteson, J.— The 
letter in the first count refers to a tank on 
land.] It is stated by a preliminary aver- 
ment, that the schooner was supplied with 
water alongside. The tank might be not 
a fixed tank on shore, but a floating tank, 
which was brought alongside the vessels. 
As to the second count, the^ second letter 
is a libel in itself, and may be read with- 
out die first. If the first letter and the 
colloquium which applies to it, are struck 
out of the declaration, the second letter 
justifies the verdict. If not, the first letter 
being stated by way of inducement, it is 
sufficient to set it out in substance. Sup- 
pose a series of articles in a newspaper 
or a review, and it was necessary to point 
one of them, which was the cause of ac- 
tion, to the plaintiff by a reference to the 
others: would it be necessary to set out 
the others in words 1 Suppose a slander 
of and concerning an assertion made the 
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day before, must that assertion be set 
out 1 [ Williams f J. — ^Is diere any instance 
of a compendious description of matter 
in writing 1] The rules as to setting forth 
the libel which is declared upon, do not 
apply to the setting forth of papers in the 
inducement. Stephens on Pleading, 409, 
5th ed. ; Com. Dig. " Pleader," E. 18, 19, 
citing Co. Litt. 303, a; Com. Dig. 
" Pleader," c. 43. It would not be ne- 
cessary to prove the whole of the first let- 
ter. 1 Stark, on Slander, 400. In Cooke 
V. Cox, 3 M. & S. 110, and Wright v. 
Clements, 3 B. & A. 503. The libel itself 
vrvs set out in substance, and the objec- 
tion was to the mode of setting out the 
slander itself, not to the inducement. [They 
also cited Shepherd v. BUss, 2 Stark. TS. 
P. C. 510. Buckingham v. Murray, 2 C. 
& P. 46.] 

Shee, Serjt., and Peacock, contra. — 
First, the allegations '' of and concerning 
the plaintiff, and of and concerning his 
trade and busmess," are essential. John- 
son V. Sir John Aylmer, Cro. Jac. 126 ; 
R, V. Alderton, Say. 280 ; R. v. Horne, 
Cowp. 672, 682; Lowfield v. Bancroft, 
Str. 934 ; R. v. Marsden, 4 M. & S. 164. 
The declaration is bad after verdict, un- 
less it appears on the declaration, by the 
words of the Ubel themselves, that those 
material allegations are supported. Lord 
Abinger, in ChUsoie v. Mathers, 1 Mee. & 
W. 495., m conformity with 1 Roll. Abr. 
81, pi. 25. In Sir MUes Fleetwood v. 
Carts, Cro. Jac. 557, there was a collo- 
quium of speeches had by the defendant 
concerning the plaintiff, which it would be 
necessary to prove. [2!^®y cited James v. 
Ruilech, 4 Co. 17. The allegation " of 
and concerning" is not technically a collo- 
quium, and the declaration contains no 
proper colloquium " where words are am- 
biguous in themselves, the verdict of the 
jury will not help them." Lord Abinger, 
C. B., in Hugh v. Rees, 4 Mee. & W. 
204, 207. If the court sees that the words 
do not apply to any particular person, a 
party cannot bring his action and say, '' I 
did the acts of which the libel was pub- 
lished." \Pa(teson, J. — You contend, that 
if the words were, " There was a great fire 
at the house of W. H.," it would not be 
actionable; but that it would be other- 
wise, if the words were, " somebody set 



fire to the house of W. H."] The second 
letter shows that the words complained of 
in the first letter, were not intended to 
refer to the plaintiff, as to the second 
count, the inducement and the second letter 
together constitute the hbel. The words 
in the second letter derive their effect firom 
the first letter. By the form of the count, 
the first letter, is necessarily incorporated 
into the second letter so as to form part of it ; 
and it is therefore necessary to set out the 
first letter because no compendious state* 
ment of a document can convey its correct 
meaning. Wood v. Brown, 6 Taunt 169 5 
Zenibioy, Axtdl, 6 T. R. 162 ; Cooke v. Cox, 
3 M. & S. 110 ; Lord Tenterdon, C. J., and 
Holroyd, J., in Wright v. Clements, 3 B. 
& A. 503. The statement, that it is set 
out ** in substance," excludes the notion 
that the tenor of it is given. The first 
letter is not mere surplusage ; it is intro- 
duced as qualifying and giving the mean- 
ing of the second letter : the " evil effects," 
mentioned in the second letter, are not 
known without reference to it, and there- 
fore it ought have been set out Lord Ten- 
terdon, C. J., in Buckingham v. Murray, 
2 C. & P. 46. The second letter applies 
all that was said in the first letter assum- 
ing that the ship was under the control of 
the authorities, to the ownership of the 
ship by the plaintiff, and if the defendant 
haa pleaded a justification to the second 
count, he must have justified the contents 
of the first letter as well as of the second. 
[Butt, contra — ^AU the allegations are di- 
visible. Figgins V. Cogswell, 3 M. & S. 
369.] [Patteson, J.--^uppose a para- 
graph in a newspaper stating a great deal 
of evidence at a coroner's inquest, and a 
verdict of wilful murder against a person 
unknown, and in the paper of the next day 
it was stated that A. B. was the person 
referred to in the account of the coroner's 
inquest the day before : would it not be 
sufficient to allege that the coronei*'s jury 
had found a verdict of wilful murder against 
a person unknown 1] If the count refei-s 
to a statement made by the defendant, it 
must set it out, but not if it refers to a fact ; 
and the same rule seems to prevail, 
whether the previous matter referred to 
was in writing or existed in parol only. 
In Gutsole v. Mathers, 1 Mee. & W. 495, 
&e action was for words spoken. 

Our, ad* vult. 
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LoRB Dbnman, C. J., now delivered 
the judgment of the court. — This is an 
action for a libel, and the declaration con- 
tains two counts, upon which a general 
verdict was found for the plaintiff; and a 
motion has been made in arrest of judg- 
ment. 

The first count states, that the plaintiff 
is a merchant at St. Helena, and employed 
by captains of vessels touching at the said 
island, to supply them with fresh water, 
[specifying the manner in which the said 
vessels are so supplied ;] that a certain 
vessel called The Moffat applied to the 
plaintiff for water, and was supplied out 
of wooden tanks ; that the defendant pub- 
lished of the plaintiff and his said trade, 
and of the said supply of water to the said 
ship, The Moffat, a libel in the form of a 
letter, which is as follows : [His Lordship 
read the letter J meaning and intending 
that the plaintiff had been guilty of selling, 
conveying and supplying,bad and unwhole- 
some water to the said slup,TheMoffat. And 
the objection to this count is, that, although 
the imputation applied to the plaintiff m 
his trade and employment be clearly ac- 
tionable, there is, in truth, no imputation 
upon the plaintiff or any other individual 
whatsoever. In the course of the argu- 
ment, many cases were cited for the pur- 
pose of showing the object and use of 
preliminary allegations, and the proper 
office of an innuendo. We do not, how- 
ever, deem it to be necessary to enter into 
a detailed examination of those cases, be- 
cause it was properly admitted in the ar- 
gument, that the introductory averments, 
&c., sufficiently explain the trade and em- 
ployment of the plaintiff, and because no 
mnuendo was questioned except the last 
above set out. 

And that really involves the whole. If 
there be contained in the alleged libel mat- 
ter which is capable of receiving the inter- 
pretation put upon it by that innuendo, 
there is no fault in the count for not hav- 
ing explanatory averments to fi^ and point 
the libel. But generally, if the words 
written or spoken cannot apply to tlie in- 
dividual plaintiff, no previous averments 
or subsequent innuendos can help to give 
the words an application which Uiey have 
not. And that is the reason why the 
words must be set out, as was observed by 
Lord AjbingeTf iu giving the judgment of 



the court in the case of Gutsole v. Mathers, 
1 Mee. & W. 495, 503 : " It ought to ap- 
pear to the court upon the &ce of the de- 
claration, by the words or signs them- 
selves, that they are sufficient to support 
such averments or innuendos as may be 
necessary to apply to the subject." Sup- 
pose the words to be, " A murder was 
committed in a house last night ;" no in- 
troduction can warrant the innuendo, 
meaning that B. committed the said mur- 
der." Nor would it be helped by the find- 
ing of the jury for the plaintiff, for the 
court must see that the words do not and 
cannot mean it, and would arrest the judg- 
ment accordingly: — id certum est quod 
certum reddi potest. The question there- 
fore is, whether the alleged libel has any 
reference to any individual. In the com- 
mencement, a statement is made of sick- 
ness on board The Moffat, of their hav- 
ing taken in water at St. Helena, and the 
sickness beginning soon afier ; that " there 
is no doubt that their illness was caused 
by the water; and it appears that the 
water is run into a copper tank at St. 
Helena, Jrom which the casks are Jilled 
alongside. There is no doubt, therefore, 
tiiat the poison is imbibed from the cop- 
per tank, and it behooves the authorities 
to replace it with an iron one." The ob- 
vious impression from reading this state- 
ment is, that the tank was upon the shore, 
to which the ships came to be filled ; and 
also, that as *' the authorities" (meaning 
something opposed to an individual,) were 
called upon to interfere, that the tank be- 
longed to the authorities. 

Suppose, however, (which is, perhaps, 
assuming a good deal,) that the tank may 
mean a tank on board a vessel fitted up 
to supply others with water, and that the 
" authorities" are called upon to put down 
a nuisance belonging to some individual : 
still the question recura what individual % 
None is pointed at ; there is nothing to 
show that the plaintiff alone had a schooner 
with a tank to supply ships with water at 
St. Helena; it is uncertain, therefore, 
what number of persons there may be at 
St. Helena similarly situated, to all of 
whom the observation would equally ap- 
ply, and to none particularly. We think 
therefore, that there is nothuig in the lat- 
ter which warrants the innuendo applying 
the imputation of misconduct to the plain- 



THE NEW-YOHK LEGAL OBSERVBR. 



In the Quaen's Bench^-^WakiiMon ▼. GaaCon. 



tiff and that this count cannot be siuh 
tained. 

The second count sets out, in substance, 
die letter akeady observed upon, and the 
^following : [His Lordship read the second 
letter.] And the question upon this second 
count is, whether the two letters, taken 
together, constitute the libels, or whether 
the second letter, per #«, can be consider- 
ed the libel, and the first only introduc- 
tory matter. Upon the former sapposi- 
tion, we are not aware that it was at- 
tempted to support the count, nor do we 
think it possible to do so, in the face of 
such numerous and unvarying authoritieB. 
In addition to the case already cited, we 
may briefly advert to some others. In 
Cooky. Cox, 3 M. & S. 110, judgment 
was arrested in an action of slander, be- 
cause the words themselves were not set 
out. In Wood v. Brown, 6 TaunL 169, a 
case of libel, the declaration was held 
bad, on general demurrer, for not setting 
out the libel; and, lastly, not to waste 
time by unnecessary citation, in Wright 
V. Clements, 3 B. & Aid. 503, judnnent 
was arrested for the like defect, the li- 
bel being set out, (as here,) " In substance, 
as follows, that is to say :" the learned 
judges there distinguished substance and 
tenor, observing, that " tenor" has acquir- 
ed a technical sense, and implies that the 
libel is set out in htBC verba ; and Hoi- 
royd, J., compares the case of tibel to that 
of forgery, in which it is well known that 
the forged instrument must have been set 
forth in words and figures, but for the re- 
cent statute of 2 & 3 Will. 4, c. 123. 

Then are the two letters incorporated ; 
and is the first, by reference, made part 
and parcel by the second ? Now, the se- 
cond letter is averred to be published {in- 
ter alia) of and concerning the first. The 
second letter begins "by correcting an 
error, the writer, (the same writer, Nauti- 
cus,) was led into his former statement," 
which can only mean the statement in the 
first letter. The error is then said to be, 
"in stating that the tank belonged to 
government." But what tank t ft must 
mean the tank to which such mischievous 
consequences are attributed in the fint 
letter. It then asserts that the thvk is fit- 
ted up in a schooner of the plaintiff, 
and cautions captains homeward bound 
against takmg in water which has proba- 



bly been lying in a copper tank ; and 
affain reverts to the effects upon The 
Mofiat, but not in the same terms. In the 
first letter the symptoms are minutely de- 
scribed, to lead to the conclusion, that the 
copper tank produced the sickness ; some 
of which particulars are to be found in 
the second, though it ends with — "the 
doctor pronounced it a decided case of 
poison." 

It was asked by the learned counsel for 
the defendant, whether, if a justification 
had been attempted, it would have beon 
sufficient to connne it to the second letter. 
This, p^haps, must be considered as an 
illustration rather than an advancement 
of the argument; because the answer 
must depend upon this : whether the se- 
cond lettor can be considered as indepen- 
dent of the first, and a substantial hbel, 
which is the whole question. 

Without pronouncing any opinion^ 
whether, in the particular case of ubel, it 
be sufiicient to state the substance (as op- 
posed to the tenor,) of any writing, though 
mtroductory only, we think the second 
letter is so far connected and identified 
with it, that the first ought to have been 
set out ; and that, for want of this, the 
second count is defective. 

Rde absolute. 



Wilkinson v. Gaston.— ij«»e 2d, 1846. 

Declaration in aMumpait aUted, that, on the 15th 
October, ▲. o., 1845, in conatderation that plain- 
tiff, at the reqoest of defendant, would enter 
into theaeiTice of defendant, andaerve him for a 
certain time, to wit, from the day and year afore- 
aaid, until the aervice ahould be determined by 
reaaonable notice in that behalf on either side, 
defendant promiaed plaintiff to retain and emjiloy 
him, plaintiff, and to continue him in such aer- 
Tiee until auch service ahould be determined as 
aforesaid, to wit, by reaaonable notice in that 
behalf aa aforeaaid. Averment, that plaintiff 
did afterwards enter into the said senrice of 
defendant, and hath aIwa3ni,from the commence- 
ment thereof, been ready and willing to remain 
and continue m the said service of defendant: 
and during all that time tendered and offered 
himself to serve defendant Breach, that de- 
fendant did not nor would continue plaintiff in 
his said service, but on the contranr thereof, did 
afterwards, to wit, on the same day and year 
aforesaid, refuse to suffer plaintiff to continue 
any longer in said service of defendant, and 
wrongfully discharged plaintiff theiefrom with- 
out previous notice in that behalf ^— Held, tot, 
thai It was not aocemry Ibr plaintiff to show 
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that fao gave no notice to detonnuie the Msr- 
▼ice. 
Secondly, that the discharge sufficiently appeared 
to hare been after the commencement of the 



Thinlly, that the allegations of readiness and offer- 
hi|r did not make the count double. 

Awumpsit. Declaration stated, that, 
heretofore, on the 15ih October, a. d. 1845, 
in consideration that plaintiff, at the re- 
quest of the defendant, would enter in- 
to the employ and service of the defen- 
dant, to wit, in the capacity of secretary, 
and serve him in that capacity for a cer- 
tain time then understood and agreed up- 
on between them, to wit, from the day 
and year afi)resaid until the said service 
should be determined by due and reason- 
able notice in that behalf on either side, 
at and for a certain reasonable salary 
and w^;es, to wit, at the rate of 251. per 
BKndh throughout the year, the defen- 
dant undertook and then promised the 
plaintiff to retain and employ him, the 
plaintiff, in the capacity aforesaid, upon 
die terms aforesaid, and that the defen- 
dant would pay the plaintiff ^e salary 
and wages tuoresaid, and continue him 
in such service and employ until such ser- 
vice and employ should be determined as 
aferesaid, to wit, by due and reasonable 
notice in that behalf as aforesaid ; and 
the plaintiff saith, that, although he, the 
plaintiff, confiding in the said promise 
of the defendant, did afterwards, to vnt, 
on, ice. aferesaid, enter into the said em- 
ploy and service of the defendant, in the 
capacity aforesaid, and on the terms afore- 
said, and hath always, from the commence- 
ment thereof hitherto, been ready and 
willing to remain and continue in the said 
service and employ of the said defendant, 
in the capacity and on the terms afore- 
said ; uid during all tliat time tendered 
and offered himself to serve the defendant 
in such service and employment, and in 
such capacity, and upon the terms afore- 
said, all of which the defendant during 
all that time had notice, yet the defen- 
dant did not nor would continue the plain- 
tiff in his said service and employ in man- 
ner aforesaid, and according to his said 
promise, but, on the contrary thereof, af- 
terwards, to wit, on the same day and 
year aforesaid, refused to suffer the plain- 
tiff to contintte any longer, m the said 



service and employ of the defendant, and 
wrongfully discharged the plaintiff there- 
from without any previous notice whatso- 
ever in that behalf, and hath thence hither- 
to wholly neglected and refused any 
longer to retain the said plaintiff in his 
said service and employ, by means where- 
of, &c. Special demun-er, setting forth 
the following causes : — That, if the vari- 
ous allegations in the setting out of the 
contract, severally preceded by the 
words " to wit," are to be considered as 
immaterial, then the contract is not set 
out with sufficient certainty ; but if they 
are considered as material, then the count 
is open to the following objections ; vide- 
licet, first, that it is not shown with suffi- 
cient certainty that the alleged breach, by 
discharging the plaintiff, took place ailer 
the period of service commenced, inas- 
much as the period of service was firom 
the 15th October, a. d. 1845, which word 
" fi-om" is exclusive of the la«t-mentioned 
day, and the alleged discharge may have 
taken place on the same last-mentioned 
day; and, secondly, that the day on 
which the plaintiff is alleged to have en- 
tered into the service, and the day on 
which the defendant is alleged to have 
discharged him, respectively, ought to 
have been days consistent with the con- 
tract, and they are respectively days 
which elapsed before the commencement 
of the period of service. And also, that 
the discharge is the only breach alleged 
to have taken place without notice, which 
discharge does not appear to have been 
afler the commencement of the period of 
service ; and that the subsequent refiisal 
to employ is not properly alleged to have 
been without notice. And also, that it is 
uncertain what is the meaning of the ex- 
pression " without any previous notice in 
that behalf," which expression, as inserted 
in the count, moans, most naturally, with- 
out any previous notice of the intended 
discharge, — a meaning not sufficient to 
sustain the breach, because the service 
would have been equally determined by a 
notice given by the plaintiff; and if the 
plaintiff did give such notice, the service 
was determined, notwithstanding any 
subsequent desire on his part to continue 
it : and that the count ought to have al- 
leged with greater certainty that the plain- 
tiff gave no notice ; And that the cotmt 
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Bhould also have been alleged with greater 
certainty that the refusal to employ sub- 
sequent to the alleged discharge was 
without previous nottce by either party. 
And also, that it is double to aver both 
that plaintiff was ready and willing and 
that he tendered and offered to serve ; 
and also that the allegation of the tender 
and offer ought not to have been used 
over and above the allegation of readiness 
and willingness, because it tends to em- 
barrass the defendant in his pleadings, 
&c. Joinder in demurrer. The points 
of demurrer were stated to be, first, that 
the plaintiff does not show that he gave no 
notice to determine the service ; second- 
ly, that the alleged discharge) does not ap- 
pear to have been after the commence- 
ment of the service ; and, thirdly, that the 
allegations of readiness and of offering 
make the count double, as more ^ly ex- 
plained in the demurrer : and the plain- 
tiff will also rely on the other grounds 
stated in the demurrer. 

P<uhley^ in support of the demun*er. — 
First, the phrase " from that day" is exclu- 
sive, and, therefore, the words " from the 
day and year aforesaid," exclude the 15th 
October. The breach is restricted by the 
specific allegation of the discharge. Har- 
ru V. Mantley 3 T. R. 307 ; Edge v. Fem- 
herUm, 12 Mee. & W. 187. [He cited 
daytimes case, 5 Co. 1 ; Norrix v. The 
Hundred of Gawtry, 139; Thomas v. 
Popham, Dy. 218 b. ; Anon,, Sir F. Moore, 
40, pi. 128 ; Bowling v. Foxall, 1 Ball. & 
Beatty, 193 ; Wicker v. Norris, cas. temp. 
Lord Hardw. 116 ; Vin, Abr,, " Time," 

51. 16 ; Lester v. Garland, 15 Ves. 248 ; 
fasony, OgUvj/y cited Id. 254.] [ Wdliams, 
J., referred to R. v. Gamlingay, 3 T. R. 
513 ; S. C, Leach, 596. Hardy v. Ryh, 
9 B. & C. 603 ; 4 M. & R. 295, as importing 
more sense into the law on this subject.] 
In the modem cases, the courts have held 
that the day was excluded . Gorst v. Lown- 
des, U Sim, 434 -, Webb v. Fairmaner, 3 
Mee. & W. 473. In 4 Kent's Comm. 94 
n., 4th ed., it is said, " it was the old rule 
that a lease commencing from the d<ty of 
the date, or from the date, equally began 
to operate the day afler the date. Co. 
Litt. 46 b. But this rule was afVervvards 
shaken, vsAfrom the date, or from the day 
of the date^ may be either inclusive or ex- 



clusive of that day, according to the con- 
text or subject-matter; and the courts 
will construe them so as to effectuate the 
deeds of parties, and not destroy them. 
Fugh V. J^e Duke of Leeds, Cowp. 

714 Ordinarily the day of the 

demise is inclusive and to be considered 
in computing the time of its commence- 
ment and termination. The reason is, that 
this construction is here used, not by way 
of computation, hut of passing an interest; 
and when there is nothing else to guide the 
construction that one is assumed, which 
is most beneficial to him in whose favor 
the instrument is made, and an immediate 
interest passes." [He also cited Bigger 
low V. Wtlson, 1 Pick. 495, Mass.] \Pai- 
teson, J. — Suppose you are right in the 
interpretation of the word "from," aU 
the other days are laid under a videlicet] 
The allegation of the time of the com- 
mencement of the service is material, and 
cannot be rejected. Secondly, the decla- 
ration is double, for avermg that the plain- 
tiff was ready and willing, as well as that 
during that time, he tendered and offered 
to serve the defendant. Maule, J. , in Jack* 
son V. AUaway, 13 Law Joum., C. P., 84 ; 
Ring V. Roxburgh, 2 Tyrw. 468 ; 2 C. 
& J. 418. Thirdly, the averment that 
the plaintiff was discharged without any 
previous notice in that behalf, means " in 
behalf of the discharge :" the proper aver- 
ment would have been, " that he was dis- 
charged without reasonable notice on either 
side." [Fdtteson, J. — It would have been 
superfluous for the plaintiff to allege that 
he did not give any notice : he says that 
he was ready and willing, and offered to 
sei-ve the defendant.] 

Feacock, contra. — ^First, the declaration 
states the promise of the defendant to be 
in consideration that the plaintiff would 
enter into the service of the defendant, 
that is, at once, not from the following day. 
The words " from the day aforesaid," do 
not necessarily mean exclusive of the day 
of the contract ; and here it appears that 
the ser\*ice was to commence on that day. 
The cases show that the word "from" 
may be exclusive of the day of the date 
of a document, unless something appears 
to the contrary. The objection, therefore, 
that the plaintiff may have been dismissed 
before the day on which the service wis 
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to commence is unfounded, because it ap- 
peaiB in the declaration that the plaintiff, 
had entered into the service of the defend- 
ant. But suppose the defendant did dis- 
charge the plaintiff from the service be- 
fore the service commenced, the objec- 
tion taken would be an answer only as to 
that day on which the sei'vice was to com- 
mence, until the contract was put an end 
to. The breach assigned is good as to 
the whole of that portion of the service 
which was to be performed after that time 
until the commencement of the suit. [Pat- 
tuon, J. — You say, that if this had been 
a contract on the 15th October, to serve 
from Christmas next, the declaration would 
be good, because the plaintiff might enter 
into the service of the defendant before 
the day mentioned in the contract.] The 
breach would be good as to the residue 
after the Idth, the plaintiff may have en- 
tered into the service by mistake. [Pat- 
temm, J^ — Then, ought not the breach 
to have been, that the defendant refused 
to take the plaintiff into his service 1] 
The contract is to retain and employ the 
plaintiff) not to take him into the service of 
the defendant. [PaUeam, J. — The breach 
might hare been, that the defendant re- 
fined any longer to retain the plaintiff in 
his service.] If the plaintiff was not in 
the defendant's service, the defendant 
would be bound to retain him during all 
the days subsequent to that on which the 
contract was entered into. Secondly, it 
» not sufficient that the plaintiff was ready 
and willing ; he must have gone to the de- 
fendant and tendered his services. The 
only qaestion in Jackson v. AUaway, 13 
Law Joum., C. P., 84, was, whether it 
was material to prove the tender. If a per- 
son contracts to deliver goods at a particu- 
lar plac^, he is bound to go there with them. 
[PaUeaon, J. — The defendant might show 
a demand and refusal, though he had not 
traversed readiness and willincrness.] 
Thirdly, it would be for the defendant to 
plead that the plaintiff gave notice to de- 
termine the service. Kingnbury v. Coilifu, 
4 Bing. 202. 

PaMey^ in reply. — The only material 
part of tihie breach is that which follows 
the words " but on the contrary thereof." 
JETarru V. ManJfU, 3 T. R. 307. All that 
appears in this declaration is, that the de- 



fendant refuses to continue the plaintiff in 
a service, which is not the service con- 
tracted for. \^aUe9<my J. — In Jcuikstm v. 
AUaway, 13 Law Joum. C. P., 84. If the 
contract by the plaintiff was to furnish a 
quantity of iron, and the defendant was 
to provide team waggons, in which it was 
to be deposited by the plaintiff. The de- 
cision in every case is to be taken accord- 
ing to the subject matter.] There is no 
special term in that case, and it is recog- 
nized in Boyd v. Lett, 1 Q. B. Rep. 242. 
[PaUeson, J. — ^What effect do you give to 
the averment, that the plaintiff did not 
enter into the service of the defendant ac- 
cording to the agreement 1J That aver- 
ment is repuenant, if it is applicable to 
the terms of the contract, and to any thing 
done under the contract, because the con- 
tract is of a subsequent date, after verdict 
an ambiguity is to be taken against the 
party making the averment. Lord HuHt- 
ingtower v. Gardner, 1 B. & C, 301. 
[Peacock. — ^Ambiguity is not one of the 
grounds of special demurrer.] That is 
not necessary where the only mode of cur- 
ing an objection is by saying that the 
phrase is ambiguous. 

LoRO Denmakt, C. J. — The first objec- 
tion is, that the declaration does not show 
that the plaintiff himself had not given no- 
tice to determine the service. I am of 
opinion, that the objection is quite un- 
founded and inconsistent with the aver- 
ment, that the plaintiff was ready and 
vrilling to serve. The second objection 
depends on the question, whether the word 
"from," rigidly excludes the day; and 
that question must be always answered 
with reference to all the circumstances. 
That is the doctrine of the American 
case, and of all the good decisions in our 
courts in this country. We may, in this 
case, make the presumption that the word 
is not exclusive : that objection, therefore, 
does not prevail. Thirdly, as to the ob- 
jection that the allegation of the plaintiff's 
readiness and willingness, together with 
that of his tending and offering himself, 
make the count double. Suppose that, 
with reference to the first objection, the 
tendering alone is not sufficient, and that 
readiness and vrillingness are necessary 
also, still, the only thing in issue v^uld be 
the tender : the third objection therefore 
is not well founded. 
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P ATTE80N, J. — The demurrer is founded 
upon the notion, that in the phrase, " from 
a certain day/' the day must be excluded ; 
but that is not necessarily so, and this 
declaration contains averments contrary to 
that construction. If the plaintiff entered 
into the service of the defendant on the 
day of the agreement, and the defendant 
discharged the plaintiff on the same day, 
the parties acted upon it as an agreement 
to take place on that day. If the refusal 
was on the day on which the contract was 
made, the parties show how they under- 
stood it. They may show that it was not 
an agreement excluding the day. It may 
be a matter of evidence what passed on 
the occasion of making the agreement — 
it may have been by parol : we do not 
know what it was. This case is not within 
the authority of any of those cited. As 
to the objection arising upon the allega- 
tion of readiness and willingness, the com- 
mon and ordinary averment in acting for 
dismissal from service is, that the plaintiff 
offered to continue in the service of the 
defendant, and the issue would be upon 
that rather than upon the readiness and 
willingness. As to the remaining objec- 
tion, if a person is ready and vnlling to 
serve another, it would be idle to go on 
and say that he did not give notice to de- 
termine the service : it is inconsistent with 
his offering to continue in the service. I 
am of opinion, therefore, thai this is a 
good declaration. 

WtlUamSj J. — The point principally 
relied upon by Mr. Pashley, was the first 
objection ; and that depends upon whether 
it is necessary to construe the word " fix)m** 
as exclusive. In R, v. Stevens, 6 East, 
244, the word "until" underwent consider- 
able discussion, which shows that the word 
may admit of a different construction, ac- 
cording to the nature of the contract. 
Suppose the word " from" is generally 
exclusive, still there is no rule of law 
which prevents us from interpreting the 
word in another sense with reference to 
the terms of the instrument, and to include 
in the agi^eement the day from which the 
relation was to begin. Mr. Pashley's pro- 
position, that there is an absolute sense of 
exclusion in the word, is erroneous. If con- 
structed with reference to the terms of the 
instrument, it may well refer to the day, 
and so include that day, as to that point | 



the words "read;^ and willing" render 
any fruther allegation unnecessary ; in one 
part of the argument, Mr. Pashley says^ 
that the allegation is encumbered, and that 
it is doubtful on what the issue should be 
taken ; but it appears to me that the issue 
may well be, that " he did not tender him- 
self to serve the defendant" 

Judgment/or plaintiffl 



THE ELDON ANECDOTES. 
A case of some importance came on to 
be tried at Carlisle, Bearcrofi. came down 
with a special retainer of 300 guineas. It 
was a salmon fishery case. I led on the 
other side. At our consultation on the pre- 
ceding evening, it was agreed that I and 
my associate, should never ask a witness a 
question except in the language and dialect 
of Cumberland, which Bearcrofr could not 
understand. Accordingly, when I began 
to cross-examine his first viritness, who had 
said a great deal about the salmon, good 
and bad, which the fishery had produced 
in di£ferent seasons, I asked whether they 
were obliged to make " ould soldiers" of 
any of them. These words, " ould sol- 
diers" to be made of salmon, puzzled 
Bearcrofr, and he applied to me to give 
him an explanation of them. I told him 
that it was not my business to assist, in the 
leading of a cause, my adversary, whose 
abilities and knowledge, &c.- &c. He 
then applied to the judge for an explana- 
tion, who told him he could give him none, 
because he could not conceive what 
the words meant. Afi;er a squabble be- 
tween the judge and myself, I explained ; 
but througjbout the whole cause, there was 
hardly a question asked by us which did 
not produce a similar scene. The jury 
were astonished, that neither judge nor 
Bearcrofr had wisdom enough to under^ 
stand what they all so well understood : 
and they inferred from Bearcroft's ex- 
treme ignorance of what they all so well 
knew, that he had a rotten cause. We got 
a verdict, and Bearcroft swore that no foe 
should ever tempt him to come among 
such a set of barbarians as the Cumberland 
men again. It seems an " ould soldier" is 
made by hanging up in a chimney, a sal- 
mon caught out of due season, when the 
fish is white instead of red ; and it ac« 
quires in the chimney, a colour like a sol- 
dier's old red coat| half worn out 
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BANKER'S CHEQUES. 

A very respectable text writer,* lays 
down the following rules with respect to 
cheques on bankers : — ** Where a cheque 
is delivered to the banker of the holder for 
the pui-pose of obtaining payment, the 
banker has the same time to present it as 
a firesh holder would have had, viz., the 
whole of the business hours of the day, 
next after that on which he receives it." 
According to a recent English decision of 
the Court of Common Pleas,t the assump- 
tkm that a fresh holder would have an ad- 
dfdonal day, though true as regards a bill 
or note, is erroneous as respects a bank- 
er's cheque. No additional time is in gene- 
ral allowed for presenting a cheque through 
a banker, any more than if it remained in 
die hands of the payee, and if it be not 
presented for payment during business 
hours on the day following that on which 
it has been received, the drawer is dis- 
charged, and the loss falls on the payee, 
if the banker fails with the money of 
the drawers in his hands, after the time 
when the cheque should have been pre- 
sented. 

In the case in which the point of law 
was thus determined, the undisputed facts 
upon which it arose were simply as fol- 
low: — The defendant handed to the 
plaintiff, in the afternoon of Tuesday the 
10th March, a cheque drawn by the defend- 
ant on Young & Son, his bankers. On 
the morning of Wednesday, the 11th of 
March, the plaintiff paid his cheque into 
the bank of Whitmore & Co., by whom 
it is presented to Young & Son, on the 
morning of Thursday the 12th March, and 



• RoBooe's TrMtiM on Billf. 

t AUxander v. BurchJUld, 7 M. & G. 1061. 
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dishonored. Young & Son having that 
morning stopped payment. The defend- 
ant had ample funds in the hands of Young 
& Son, and if the cheque had been pre- 
sented to them during business hours on 
Wednesday, it would have been paid. 

The substantial question was, whether, 
under these circumstances, the drawer or 
the payee was bound to bear the loss 1 
It was admitted on all hands, that if a 
cheque drawn upon a banker living in the 
same town, is presented on the day follow- 
ing that on which it is received from the 
drawer, it must be considered to have been 
presented within a reasonable time ; but 
it was contended for the plaintiff, that if 
the holder of a cheque desires to procure 
payment through his bankers, he is enti- 
tled to keep it during the day he receives 
it, to pay it the next day to his banker, and 
the banker to present it to the drawee on 
the following day. In other words, that 
the holder has one day more for present- 
ing a cheque through his banker than if 
he presented it himself. 

In the com-se of the argument, several 
cases were cited relating to bills of ex- 
change, SB well as cheques, but the case 
which came nearest to that under consid- 
eration, and the only one refen-ed to in the 
judgment of the court, was Richford v. 
Ridge, 2 Camp. 537. In that case, the 
holder of the cheque had discounted it with 
a banker in the countiy, by whom it was 
sent up on the following day to his Lon- 
don correspondents, who presented the 
day after they received it, but in the mean 
time, the party on whom it was drawn 
had become insolvent. In that case it was 
held, that the payee and not the banker, 
was bound to incur the loss, but the court 
of common pleas distinguished that case 
from Alexander v. ^irchfield, on the ground 
that the defendant, by discounting his 
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cheque in the country, must be taken to 
have assented to that being done, which 
was the usual and necessary coarse to 
produce payment of the cheque. The 
other cases cited, only established, that in 
the case of a bill of exchange, one day 
more b allowed for giving notice of dis- 
honor when the bill is presented through 
a banker, than if presented by the party 
himself, but no case was adduced to show 
that any additional time was allowed un- 
der such circumstances for presenting the 
bill for payment, which would have been 
9iore in point. 

The judgment of the court on the ques- 
tion of law was delivered, after considera- 
tion by the late Chief Justice Tindal, 
who after remarking on the absence of 
evidence of any course of dealing between 
the parties from which a contract could 
be implied, and of authority to show that 
the drawer was bound to pay, proceeded 
to observe, under the circumstances dis- 
closed, " we cannot feel ourselves justified 
in layine it down as a mle of law, that 
the holder of a cheque is entitled to one 
day more for presenting it, by passing it 
through his bankers, nor can we see that 
such rule is called for as a matter of ex- 
pediency or of pressing convenience. In 
the case of a cheque, die holder does not 
lose his remedy against the drawer by 
reason of non-presentment within any pre- 
scribed time after taking it, unless the in- 
solvency of the party on whom it has 
been drawn has taken place in the in- 
terval ; that is, unless there is an actual 
loss to the drawer. And the instances 
of any such loss happening by reason 
of the insolvency of the drawee's taking 
place, during the additional time for pi-e- 
sentment which is claimed and contended 
for on the part of the plaintiff, are pro- 
bably so very few in the course of mercan- 
tile concerns, that it can scarcely be said 
to be an evil calling for an extension of 
the time of presentment ; more particu- 
larly as the party who receives the cheque, 
may always protect himself against any 
danger of the insolvency of the drawee, 
where he intends the cheque to pass 
through his banker's, by stipulating that 
his bankers' names shall be crossed upon 
the cheque, which would amount to an 
agreement on the part of the drawer of 
tlw cheque that the usual couiseof pone- 



sentment through a banker, should be ob- 
served," upon diese grounds the court de- 
termined that the verdict taken for the 
defendant should stand ; and in effect, that 
the payee of the cheque had, under the cir- 
cumstances of the case, no remedy against 
the drawer. 



PRIVILEGED COMMUNICATIONS. 

soLicrroR and client — sale of an es- 
tate. 

It will be seen by the following opin- 
ion of Lord Chancellor Lyndhurst, re- 
ported in Carpmad v. Powis, 4th part 
Phillip's Rep. 687, that the privilege of 
communications between solicitor and 
client, extends to all matters within the 
scope of the ordinary duties of a solici- 
tor. The sale of an estate b deemed one 
of such matters. 

Ltndhurst, Chancellor. — I am of opin- 
ion that the privilege extends to all com- 
mimications Detween a solicitor, as such, 
and his client, relating to matte» within 
the ordinary scope of a solicitor's duty. 
Now, it cannot be denied that it is an or- 
dinary part of a solicitor's business to treat 
for the sale or purchase of estates for his 
clients. For some purposes, his interven- 
tion is indispensable in such transactions : 
he is to draw the agreements, to investi- 
gate the title, to prepare the conveyance. 
All these things are m the common course 
of his business. But it is said that the 
fixing of a reserved bidding and other 
matters connected with the sale, are not 
of that character, inasmuch as they might 
be entmsted equally well to any one eke. 
It is impossible, however, to split the du- 
ties in that manner without getting into 
inextricable confusion. I consider them 
all parts of one ti*ansaction — ^the sale of 
an estate ; and that a transaction in which 
solicitors are ordinarily employed by their 
clients. That being the case, I consider 
that all communications which may have 
taken place between the witnesses and 
his client in reference to that tran- 
saction, are privileged-^he decision of 
the Master of the Rolls yns therefore af- 
firmed. / 

See Walker v. Wildman, 6 Madd. 
47. 
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PORTLAND, MAINE. 

IN EQUITY. 

Before Ui« Honorable ASHER WARE, District 
Jadge. 

William Person v. Zebulon Sanger 
et dU,— October Term, 1845. 

In a bill by the purchaser for fraud in the sale of a 
chattel, charging that the purchase was made 
by A. for and as the agent of B., and the depo- 
«tkm of A. is taken to prove the fraud, it cannot 
be used, if it appear that A. was jointly mter- 
eated in the purchase. 
The prayer of the bill being, that the purchaser 
riioold take up and pay certain notes given by 
A. and B. jointly, for the purchase money which 
were in the hands of an endorser, a covenant by 
the endorMr to A. not to sue him on the notes, will 
not render him a competent witue88,for he would 
be tiaUe over to the endorser on his taking up the 
notes. 
Coute of equity will not entertain jurisdiction of a 
suit for daoniges arising out of fraud, where da- 
magfa are the sole object of the bill, for the re- 
medy is complete at law. 
Bkit where other relief is sought by the bill which 
can be had only in equity, and damages are 
daimed as incidental to this relief, equity having 
properly possession of the cause for relief, that is 
purely equitable, to prevent multiplicity of suits, 
will proceed to determine the whole cause. 
Whether it will entertain jurisdiction in such a case, 
and award damages on the ground only that 
discovery is sought and obtained, quere. 
The statute of limitations does not in its terms ap- 
ply to courts of equity, but lapse of time, inde- 
pendent of the statute, is oAen a bur in equity. 
la cases that are within the statute, equity ordina- 
rily foDovra the law and will hold the statute to 
be a bar to equitable relief, when it is a bar at law. 
But in eases of concurrent jurisdiction, as of fraud, 
equity sometimes goes beyond the law, and holds 
lapse of time a bar to equitable relief, when the 
prescription is not folly acquired at law. 
In cases of eoncnrrent jurisdiction, if a party sleeps 
on his rights, nntil the progress of events and 
change of circumstances have put it out of the 
power of the court to do equal justice between 
the parties, which as a court of conscience it is 
bouiMl to do, it will remain pasiivei and leave the 
party to his legal remedy. 
Where equity is not bound on dehitojtutitia to 
act on the case, the court will not interpose with 
Its extraordinarypowers, unless the party comes 
in soch time as leaves to it the power of fairiy 
adjneting all the material equities involved in the 
ease hi socii a manner, that while justice is done 
to om^ party injostioe will not be done to the 

Itt RidRaseB the eomt dees not aot en liie right 



but leaves the parties as it found them, to ponue 
their remedies at law. 

Off the 16eh of July, 1835, Baker and 
Luidsey being the ownera of f of town- 
ship No. 2, 5th rango in Oxford county, 
called the Alder Stream tract, gave a 
bond to the defendants to convey to them 
the land, at the rate of six dollars per acre, 
the defendants paying $1000 on the exe- 
cution of the bond, which if the purchase 
was made, was to be in part payment for 
the land, and if not made, was to be for- 
feited. With this contract, Sanger and 
Richardson, two of the defbndants, went 
to Boston, and there met John Webber, 
and on the 24th of July, sold and assigned 
their interest in the bond and rights un- 
der it to Webber, for the sum of $3000, 
of which $1000 were to be in part payment 
of the land, if Webber should elect to 
purchase, and $2000 a bonus to the de- 
fendants for their right of pre-emption. 
At th^ time of the assignment, there was 
exhibited to Webber and Person, who 
was present at the making of the bugain, 
a certificate of Charles Stackpole, one of 
the defendants, dated July 16, 1835, at 
Waterville, stating that he had explored 
the township, and that there was on die 
land, '' at least 3000 feet of good pine tiin- 
ber to the acre on an average, besides a 
large quantity of spruce," and another 
certificate of Eben. T. Bacon, one of the 
selectmen, and Nathaniel Crommet,Trea« 
sm^er of the U>\m of Waterville, stating that 
Stackpole had *' the reputation of being a 
good judge of timber lands." Threeotber 
certificates were also exhibited of Berry, 
During and Homans, dated at Boston, 
July 24th, the day of the aasigument of 
the bond, each certifying that they had ex- 
plored the land, and that there was 
10,000 or more of pine timber, and 3000 
of spruce to the acre. After tbe assign- 
ment of the bond, Webber went to Water- 
ville, took Stackpole with him, and went 
to view the land himself about the fint ef 
August. Webber states in his deposkk»» 
that an injury he received when be fiist 
went on the land prevented him frwn eat- 
plorifig it himself; But Stackpole made 
further exploration, and in another oertii^ 
cate, dated August 5th, confirms the fint he 
gave, and says that he saw addidenal ti». 
ber that he had not seen befise. While. 



u 



THE NEW-YORK LEGAL OBSERVER. 



U. 8. District Court.— William Fenoa ▼. Zebulon Sanger 6t ale. 



Webber was on this exploration, he pro- 
cured certificates firom a number of other 
persons as to the value of the land, which 
were exhibited to Ferson on his return. 
Webber states in his deposition, that he 
obtained these certificates through Stack- 
pole, who represented that the persons 
were acquainted with the land, and also 
went with him to their houses, he, Webber, 
not knowing them personally. On the 
11th of August, Webber notified Baker 
and Lindsey, of his election to complete 
the purchase and take the land. On the 
24th of August, the day on which the 
bond expired. Baker and Lindsey ex- 
tended the time for one day to the 25th. 
On the 24th of August, probably a mis- 
take for the 25th, Baker aiid Lindsey 
conveyed the land to Ferson, the plaintift', 
by the direction of Webber, and on the 
25th, Ferson re-conveyed the land to 
Baker and Lindsey in moitgage, to secure 
the payment of the purchase money un- 
paid, being $45.965. -^^o^, and executtl a 
bond to pay certain notes of Baker and 
Lindsey. This moitgage was afterwards 
assigned to Martin G-ore, June Ist, 1837. 
Ferson, by deed, gave a quiet possession of 
the land to Gore for breach of the condi- 
tion, and the condition remaining unper- 
formed, the mortgage became foreclosed 
June 1st, 1840, and the title pei*fect in 
Gt>re. The bill was filed May lOtb, 1841. 
The relief prayed in the bill was, that the 
defendants might ''be compelled to pay 
to your orator all sums of money, with 
interest, which he has paid, on receiving 
a deed of release from your orator, of his 
right and title to said lands," and to pay 
and take up the notes given by the plain- 
tiSE, with Webber, which remain unpaid. 

General Fetsenden^ for the plaintiffs. 

£. and C S. Davies, for the defendants. 

Ware, District Judge, — This is in sub- 
stance a bill in equity, seeking damages 
for an alleged fraud and misrepresentation, 
in the sale and assignment of a right of 
pre-emption of certain lands in this dis- 
trict. A preliminary question is presented 
and was discussed at the argument, as to 
tbe admissibility of Webber as a witness 
in the cause. His deposition was taken, 
■object to the objection made when the 



interrogatories were filed. These are 
first, that he was a party to the contract 
and ought to have oeen a party to the 
bill, and secondly, if not a necessary 
party, he has an interest in the cause. 

The contract was in fact, made by Web- 
ber ill his own name. He appeared not 
only as a pnncipal, but as the able con- 
tracting party. He made the purchase, 
and the assignment of the bond was made 
to him. He held himself out as the pur- 
chaser, and was certainly considered by 
the defendants as a principal in the con- 
tract, if not the sole purchaser. And he 
continued to act as a principal if not the 
sole party in interest in the purchase. 
He undertook ajoumey to explore and ex- 
amine the land, and after going on the land 
and satbfying himself as to its value, gave 
notice to Baker and Lindsey of his elec- 
tion to purchase the land in his own name, 
and obtained from them an extension ot 
the time allowed by the bond to complete 
the purchase, though when the transfer 
was made, it was by his direction made 
to Ferson. But he joined with Fenson 
in giving the notes for the purchase money. 
In his deposition, he says, that he signed 
the notes as surety, but this does not ap- 
pear by the notes themselves. He ap- 
pears, therefore, fi'om the beginning to 
the end, as a principal in the contract. 
Indeed, the only circumstance, which 
could lead the defendants to a suspicion that 
Feraon had any interest in the conti^act, 
is the fact, that he assisted Webber in rais- 
ing the money to pay the price of the 
bond. It is true that Fei^on wrote the 
assignment and was present when the con- 
tract was made, but he does not appear 
to have taken any active part in it, but it 
seems to have been made entirely by 
Webber. Ferson put his name to die 
assignment as an attesting witness. It is 
stated in the bill, that Webber made the 
contract as the agent of Fei-son, but the 
defendants were not notified of it at the 
time, and fii*om the fact that he signed the 
contract as a witness, they had certainly 
a right to infer the contrary, and that if 
he was to have any interest in the contract, 
it was to come through Webber. Fartlier, 
it appears to me to be a plain if not a 
necessary inference from tne whole evi- 
dence in the case, that Webber wte not 
only directly interested in the purchase of 
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the bond, but also in the purchase of the 
land. In his own deposition, he admits 
that he contemplated taking an interest 
in the land to the amount of one-ninth, 
and in the letters, which he wrote to 
Baker and Lindsey, afler the purchase 
of the land, he writes precisely as he 
would have done if he had an interest in 
it. In a letter of June 16th, 1S38, signed 
by him and Ferson jointly, relative to the 
payment of the outstanding notes, they 
speak of their interest as joint. ' * We can 
determine," they say, " having the land 
to offer as security, to make a desperate 
eSbit," Sec. The natural if not the ne- 
cessary inteipretation of such language is, 
that the land was owned by them jomtly. 
In all Person's letters,, he speaks in the 
plural number of others being interested 
with him, though he names no individual. 
Baker in his deposition says, that he un- 
derstood that others were interested, to 
the number of seven in all, including 
FeiBon and Webber. In truth, Person's 
letters distinctly show two facts, fii-st, that 
the land was bought on speculation, not 
with an intention of holding it, but to sell 
again at an advanced price. In his letter 
of May 9th, 1837, he says, " we did not 
intend to keep it, but bought with the de- 
sign of selling it," and again, '' we have 
used every exertion to sell, fiom the mo- 
ment of the lands being purchased," and 
May 24th, referring to the letter of the 
9th, he says, " it was adopted by a de- 
liberate consultation of my associates." 
Now, it seems to me impossible to doubt 
on the evidence in this record, that Web- 
ber was one of these associates, and that 
he was interested as a principal paity in 
the contract with the defendants, in the 
purchase of the bond as well as in the sub- 
sequent purchase of the land. The bond 
was assigned to Webber, but the legal 
title in the land was conveyed to Fei-son, 
but in both cases, in trust for other par- 
ties who were jointly interested in the 
speculation. 

If 80, then, undoubtedly Webber is a 
proper if not a necessaiy party to the bill. 
It is not necessary in this case, to inquire 
whether the bill is demurrable for the 
omission, but certainly one of the joint 
contractors cannof^ by the omission of 
his name as a paity plaintiff in the bill, 
J^e rendered competent as a witness, for he 



would be a witness in his own cause. On 
this ground, I think Webber inadmissible 
as a witness. 

Again, the deposition of Webber is ob- 
jected to on the ground of interest A 
Sart of the prayer of the bill is, that the 
efendants may be compelled to pay and 
deliver to the plaintiff the unpaid notes, 
given by Feraon and Webber to Baker 
and Lindsey, to secure the payment of the 
price of the land These notes are in 
the possession of Martin Gore, and in an 
instrument executed by him, he covenants 
not to sue Webber on the notes, and there 
is another by Ferson, which may be con- 
strued perhaps to release him from his 
eventual hability on the notes, should they 
be paid by Ferson. But these notes have 
been endorsed, and Gore does not release 
the endorsers. If he calls on them and 
they pay the notes, they will have their 
remedy over against Webber. The 
covenants of Gore do not, thei-efore, re- 
lease him from his ultimate hability on the 
notes, and of course he has a direct inter- 
est in having them delivered up and can- 
celled. On this ground also, my opinion 
is, that the deposition of Webber is inad- 
missible. 

Without the testimony of Webber, it 
is quite clear that this bill cannot be main- 
tained, for he is the only witness to prove 
the fr*aud. But waiving this question and 
considering the testimony of Webber as 
in the case, and entitled to full credit, bow 
will the case then stand 1 Suppose the 
contract to have been made, as charged 
in the bill, with Ferson, through Webber 
as his agent, it was a contract for the right 
and interest which the defendants had in 
the bond, and that only. The bond of 
Baker and Lindsey conveyed no interest 
in the land, not even in equity. It merely 
gave a right of pre-emption, and that to be 
exercised witliin thirty days from its date. 
It gave a mere right of action, by com- 
plying with the terms of the condition, of 
compelling the party by a bill in equity 
to a specific peitormance of the contract, 
or a right to damages at law for the non- 
performance. All the assignment ti-ans- 
feiTed, was a right to perform the condi- 
tion and thus acquu*e a title to the land 
or a claim for damages. 

But the time limited for perBormmg the 
condition is expired. This is not, thero- 
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foro, a case in which the court can I'escind 
the contract and re-place the parties in the 
condition in which they were, before the 
contract was made. If the contract is 
rescinded, the light of pre-emption, which 
was the object of the contract, is gone. 
Tiie thing sold is extinct and has ceased 
to exist. All the reUef which the court 
can give is damages for the alleged fraud, 
and this is substantially the prayer of the 
bill. 

This suit must, therefore, be considered 
as properly a bill to recover damages for 
a fraud in the sale and assignment of the 
contract. It cannot be for a fraud in the 
aale of the land, because the defendants 
never had any interest in the land which 
they could sell. The right to purchase 
the land was what was bought of the de- 
fendants, and the land itself was after- 
wards pu]*chased of Baker and Lindsey. 
For this fraud, if there was one, there is a 
peiiect remedy at law. Will a bill in equity 
lie for damages only, arising out of fraud in 
a contract where no other relief can be 
given. 

It is undoubtedly true, that equity has 
a general jurisdiction over matters of 
fraud. Fraud, accident and trust, consti- 
tute the ancient and broad foundatiou of 
its powers. Cdm. Dig. ch.C, 2. 1 Black, 
Com. 92. 3 t^. 431. I Story's Equity, 59. 
Lord Hardwicke, in the case ot C/iester- 
fieldy^Jansen^ 2 Vesey, sen. 155, said that 
equity had an undoubted jurisdiction to 
relieve in all cases of fraud, afHrming the 
jurisdiction without any limitation. There 
is, however, at least one admitted excep- 
tion to the universality of this proposition ; 
it is that equity has not jurisdiction to re- 
lieve against fraud in obtaining a will, and 
in Cooper's Equity, p. 125, this is said to 
be the only case in which relief against 
fraud cannot be had in equity. The ju- 
risdiction is afiu*med in terms nearly as 
strong in 1 Story's Equity, § 184. With 
the exception that has been mentioned, it 
is stated that courts of equity may be said 
to possess a general and perhaps a univer- 
sal concurrent jurisdiction with couits of; 
law in cases of fraud cognizable at law. ' 
Lord Eldon, in the case of Evans v. Bick- ; 
neU^ 6 Ves. 190, appears to have affirmed i 
the jurisdiction of the couit in terms quite 
as large and unqualified. That was a 
«ait in equity for damages, a personal de- ' 



mand against the defendant ; and be held, 
that provided an action might be main- 
tained at law, relief could be had m equity. 
He remarked that it is an old head of 
equity, that if a party makes a represen- 
tation to another pei'son going to deal in 
a matt^ of interest on the faith of that 
representation, if the party who makes 
the representation knows it to be false, 
he shall make it good ; and the rule equally 
holds as, it seems, that if he does not 
know whether it be true or false, if he af- 
firms it to be true, he shall be responsible 
for its tnith. 1 Story^s Equity, § 193. 
And the doctrine of Lord Eldon in this 
case, appears to have been fully concun-ed 
in by Chancellor Kent. Bacon v. Branson, 
1 Johns. Ch. 201. 

These are certainly very grave autho- 
rities, and they assert the jurisdiction in 
terips exceedingly broad and comprehen- 
sive. And yet, notwithstanding this ar- 
ray of imposing authority, it seems that 
practically, the jmisdiction is not main- 
tained to the whole extent that is appaA 
rently claimed by them. The right to re- 
lief in equity for fraud, in the sale of per- 
sonal chattels, seems to be distinctly de- 
nied by Chief Baron Alexander, in the 
case of Netcham v. May, 13 Price R. 752. 
" It is not," says he, " in every case of fraud 
that relief is to be administered in equity. 
In the cases, for instance, of a fraudulent 
warranty on the sale of a hoi-se, or any 
fraud in the sale of a chattel, no one, I ap- 
prehend, ever thought of filing a bill in 
equity." And the general terms in which 
tho jurisdiction is claimed in the passage 
in Story's Equity before cited, it seems, 
must be received with considerable qua- 
Htication in practice ; for in a note to that 
section; it is said that courts of equity 
w^ill not ordinarily give relief in cases of 
waiTanties, misrepresentations and frauds 
in the sale of personal property. And in 
the second volume, in the chapter on com- 
pensation and damage, § 794 — 6, the ju- 
risdiction of the court is stated in terms 
much more limited. It is there laid down 
as a general proposition, that courts of 
equity will not entertain jurisdiciion over 
breaches of contract and nther v. ! ongs 
and injuries, that are cognizable at law, to 
give compensation or damages where these 
aie the sole objects of the bill, but only 
as incidental to other relief, which is 
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•ottglitliy the bill and may be granted by 
tibe courL For whenever the bill goes 
merely for damages, the remedy is perfect 
at law, and it is more proper that the 
damages should be ascertained by the 
jury than by the conscience of the judge. 
And it appears to me, that Lord Eldon, in 
the case Todd v. Gore, 17 Ves. 278—9, 
had materially modified the opinion ex- 

?ressed in the case of Evans v. Btcknell. 
*he bill in that case prayed the specific 
performance of a contract, and if the 
defendant was unable to perform it, which 
was the fact, then for compensation or 
damages for the non-performance. Lord 
Eldon said, that the court ought not, in a 
bill for specific perfoimance, except un- 
der very special circumstances, to direct 
aD issue or a reference to a master to as- 
certain the damages. That, he emphati- 
cally added, is purely law, and had no re- 
Ben^lance to compensation given out of 
the purchase money, where a party is un- 
able, completely, to fulfil his contract. 
2 Stores Equity, § 796. Though in the 
former case, he seems strongly to hold, 
that in firaud, a bUl may be maintained 
wheoerer an action will lie at law. This 
doctrine of Lord Eldon, is deliberately 
affirmed by Chancellor Kent, in Kemp- 
ihaU V. Stone, 4 Johns. Ch. 195, and is 
sanctioQed in many other cases. Clinan 
V. Cooke^ 1 Sch. & Lefr. 25. Greenway 
V. Adams, 12 Ves. 401. Riasell v.Clarke, 
7 Cranch, 87. It is very pointedly as- 
serted by the court of Kentucky, in Hard- 
wieke V. Forbes, 1 Bibb R. 212, (quoted 
1 Story's Equity, § 134, note.) On a re 



win, to prevent multiplicity of suits, 
proceed to determine the whole caose. 

Whether in a case of damages finr 
fraud, where a discovery is sought and ob- 
tained, the court will proceed to ascertain 
the damages on that ground alone, by di- 
recting an issue to the jury on a reference 
to a master, has not perhaps been dis- 
tinctly settled. By the general doctrine, 
which is said to be pretty well established 
in this coun6*y, that where the court has 
jurisdiction for discovery and it is obtained, 
it will proceed to give relief, although the 
remedy at law is complete. 1 Stotf/'s 
Equity, § 71. It would seem to follow, that 
in such a case, where the court has an un- 
doubted jurisdiction to compel a discovery, 
after it was obtained, that the court would 
in its own way, proceed to ascertain the 
damages and give the relief. This seems 
to be a regular and necessary inference 
from the genei*al doctrine. And yet, it is 
said by a great master of equity juris- 
prudence, that there is strong reason for 
declining the jurisdiction, as damages 
ought to be ascertained by a jury, and 
such cases belong appropriately to courts 
of law. 1 Story's Equity, § 72. But 
however this may be, it is clear that juris- 
diction does not attach when the dis- 
covery is not obtained. In this case, the 
fraud is distinctly and unequivocally de- 
nied. It cannot he pretended that the 
bill can be maintained on any disclosure 
made in the answer. 

But if the jurisdiction was as indisput- 
able as it appears to me to be question- 
able, my opinion is that in this case equi- 



riew of all the cases, the rule practically \ table relief^ is barred by lapse of time. It 
established, seems to be, that a court of, is true that proceedings in equity are not 
equity will not take jurisdiction of a suit strictly within the statute of limitations, 



m damages, when that is the sole object 
of the bill, and when no other relief can 
be given. The reason is, that in such a 
case, the remedy is as complete and per- 
fect at law as it is in equity. The same 
evidence vnli support the claim in both 
courts, and the assessing of damages is a 
subject more proper for the jury than for 
the court. But when other relief is sought 
by the bill, which a court of equity is 
alone competent to grant, and damages bar ha< 



because the words of the statute apply to 
paiticular legal remedies by name, and do 
not, therefore, include proceedings in 
equity. But courts of equity have always 
held themselves bound by the spirit of the 
statute, and therefore, where there is a 
legal title and right, and it is banned 
at law by the Btatute, equity acting in 
obedience to the statute will hold it baiTed 
in equity. In the present c»a8e, the legal 
■ ■ d r 



not boon fully acquired, as six 



are claimed as incidental to relief which \ years had not ehipscd when the suit was 
cannot be obtained at law, then the court ; commenced, and it may bo said as the 
being properly in "possession of the cause, ' remedy was not haned at law, it ought 
for the purpose of relief purely equitable, | to be held as not ban-ed in equity. But 
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this, it seems to me, would be taking an 
imperfect view of the effect of time on 
equitable remedies. Lapse of time in 
equity, operates not only as a positive bar 
extinguishing the civil title or right, while 
it leaves the natural right to have all that 
effect, which the law allows it ; and this 
is the case where the court acts in obedi- 
ence to the statute, but it also has an ope- 
ration in cases not^within the statute, so 
that there has always been a limitation of 
suits in equity of every description. It is 
a rule adopted by the court in tlie public 
interest and for the peace of society, to 
discourage the litigation of stale and anti- 
quated demands. On this principle the 
court refuses to interpose its extraordi- 
nary authority, unless the party prosecutes 
bis right with reasonable diligence. If he 
sleeps on his rights for an unreasonable 
length of time, the court will withhold its 
hand and leave him to his legal remedy. 
What delay will amount to what is tech- 
nically called laches, necessarily depends 
on the nature and circumstances of the 
case. And this principle is applied, as I 
understand the practical doctrine of equity, 
not only to cases not comprehended within 
the statute in any sense, that is, to rights 
which are purely equitable, and for which 
the forms of law afford no remedy, but 
rights and titles which are within the sta- 
tute, and over which the court has a con- 
cuiTent jurisdiction with courts of law. 
In these cases it not only acts in obedience 
to the statute denying the remedy, when 
the statute bar is complete, but will some- 
times, on its own peculiar notion of jus- 
tice, decline to ibterpose when the pres- 
cription is not fully acquired at law. In 
these cases the court does not pretend to 
to act on the right, but is simply passive, 
and leaves the party to pursue his legal 
i-emedy. If he sleeps on his rights until 
the course of events and the change of cir- 
cumstances have put it out of the power 
of the court to administer that equality of 
justice between the parties, which as-u 
court of conscience it is bound to do, it 
will decline to act at all. In cases of con- 
current jurisdiction, where a party is at 
liberty to apply either to the tribunals of 
law or equity, a court of law is bound by 
the letter of the statute, because the sta- 
tute speaks to that comt in direct and po- 
sitive terms. If the prescription is full 



no remedy can be given, but if it wants 
a single day of being complete, it does not 
! exist at all, and the court ex debkojustida 
- is bound to give the remedy. To refuse 
it would be a denial of justice. But it is 
not so in equity. The statute does not 
addi-ess itself to courts of equity, and there- 
fore equity in strictness, is not bound by it. 
But then equity is not bound to interpose 
at all. It is no denial of justice to leave 
the party to such remedy as the law will 
give. Equity, therefore, says to the suitor, 
that while the statute bar may not be im- 
perative, yet that in equity there is a pre* 
scription independent of the statute not 
fixed to any invariable time, but depend- 
ing on the nature and circumstance of the 
case, which may be a bar to equitable 
when it would not be to legal relief. In 
I these cases of concurrent jurisdiction, 
equity will not interpose with her extraor- 
dinary powers unless the matter is brought 
before the court in such time as will leave 
to it the power of adjusting all the mate- 
rial equities involved in the case, in such a 
manner, that while justice is done to one 
party, injustice will not be done to another. 
If this cannot be done, and this is the conse- 
quence of the delay, equity will not act on 
the right, but leave it lor the decision of 
law. 

If this be a correct view of the practice 
of equity in cases of concurrent jurisdic- 
tion, as to the influence of lapse of time on 
equitable remedies, it will apply with great 
force to the facts of the present case. 
This was a sale of a right of pre-emption 
of certain lands, that is of a chose in action. 
The gravamen of the bill when reduced to 
its last analysis, is that the plaintff was in- 
duced by the fk*audulent misrepresentation 
of the defendants to pay for their right 
an exorbitant price. But after the pur- 
chase of the bond, the plaintiff went on 
the land by his agent, for the purpose of 
satisfying himself by the actual examina- 
.tiou of a person who was well acquainted 
with timber lands, and afler such exa- 
mination, deliberately made the piu'chase 
of the land. It cannot be pretended that 
the purchase of the land was made prin- 
cipally, if it was at all, on the strength 
of the representations and certificates of 
the defendants. The plaintiff ^hose to 
trust his own eyes, or -those of his con- 
fidential agent, and in fact co-purchaser 
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of liie bond, and it was on the strength of 
his representations and the additional cer- 
tificates he obtained, that the bargain for 
the land was ultimately closed. It is quite 
clear that the plaintiff by this bill ckn 
claim no relief directly for damages he 
may have sustained by the purchase of the 
land. All he can pretend to is, that he 
was induced by the fraud of the defend- 
ant to pay too much for the bond, and 
that if the defendant made false represen- 
tationSy he is bound to make them good. 
My opinion is, that he is too late in claim- 
ing relief for this damage in a court of 
equity. He should have made his claim 
before the right of pre-emption expired, 
or if not, at least while he had a title to 
the land and the power of restoring to the 
defendants what he received of them, that 
is the right to take the land at the bond 
price. Instead of that, he has held the 
land for nearly six years, has made con- 
stant efforts to re- sell, demanding a higher 
price than he gave, has gone on to ope- 
rate on the land and taken off a large quan- 
tity of the timber, has mortgaged it and 
fioaily allowed the mortgagees to fore- 
close and extinguish his title. Under 
these circumstances, my opinion is, that 
even admitting the fraud, (and with re- 
spect to Sanger, the only defendant who 
has answered, Richardson being dead 
and Stackpole having demurred, Sie evi- 
dence entirely fails, as it appears to me, 
in making out actual fraud,) but even ad- 
mitting it, my opinion is, that the plaintiff 
is barred of equitable relief by his own 
laches. 

The result of my opinion is, that the bill 
must be dismissed with costs for the de- 
fendant. 



JS. S. 0ttprtme &omt. 



Before the Honorable J. W. EDMONDS, Circuit 
Judge. 

Nicholas Lucien Metzqer ads. Jo- 
seph Karst. — 26ih December, 1846. 

Under tlie act of the legislatnre of New-Yoik, 
paased May 9, 1846, in relation to the imprieon- 
ment of attorneys and othere upon execution, 
the defendant maybe arrested on mesne procen. 



To warhmt rach arrest, there must be a judge's 
order, founded on an affidaTit, which must set 
forth, not merely cause of action, but speeaai 
cause for holding the defendant to bail 

A debt is regarded as contracted in a fiduciary capa- 
city, only when it is an express and special trust, 
and not where the trust is implied by the law. 

Order to show cause of action. 

E. JET. Otcen, for plaintiff, showed 
cause by reading an amdavit, which had 
been presented to the first judge of the 
common pleas, in the absence of the cir- 
cut judge, and an order to hold to bail in 
$6000, granted thereon. 

The affidavit stated that the defendant 
had been a notary in one of the depart- 
ments of France, and as such, had been 
employed by the plaintiff to procure for 
him a loan of 20,000 fi-ancs, on a mort^ 
gage which plaintiff had executed and de- 
livered to defendant, that defendant, had 
obtained the money on the security, but 
had never paid it over to plaintiff, that on 
the other hand, he had enibezzled it and 
fled to the United States, where he had 
been arrested as a fiiritive from justice* 
and his extradition demanded by the 
French government. The ae etiam of 
the capias was '* for moneys received by 
him, the said defendant, in a fiduciaiy car 
pacity." 

N, B, BlutU, for defendant, demanded 
that the defendant should be discharged 
on filing common bail. 

1. Because the act of 1846, which is 
entitled " an act in relation to imprison- 
ment of attorneys and others upon execu- 
tion," does not contemplate or authorize 
an arrest upon mesne process. 

2. That if it does, such arrest can be 
made only on an affidavit, showing not 
merely cause of action, but abo special 
cause. 

The CiRcurr Judge. — The act of 1831, 

has not only been ambiguous in itself, but 
seems to have been the prolific cause of 
ambiguity in the various attempts to 
amend and to construe it. The act of 
1846, is not exempt from this common 
fate. Its title clearly contemplates only 
imprisonment upon execution, but the 
context speaks of " imprisonment in the 
same manner, as in actions for wrongs." 
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Now, there are some " acdons for wrongs," 
m which a party may be arrested on 
mesne process, and held to bail of course, 
without an order, such as tiover, trespass 
de bonis and replevin, 2 R, S. 348, § 7, 
and there are other " actions for wrongs,'^ 
where, if the party is a resident of the 
state, and there is no allegation of an in- 
tention to leave the state, he cannot be 
arrested, such as slander, hbel, assault and 
battery, and false imprisonment. 2 R. S, 
348, § 8. Which of these two kinds of 
actions for wrongs is intended by the act 
oi* 1846 1 

In one view of the act, it may not be 
material to ask this question, because in 
all of them, the defendant may be im- 
prisoned upon execution. So, too, it may 
not be material in another aspect, that is, 
that in all of them, the defendant may be 
an*ested and held to bail on mesne pro- 
cess, either of course or by special order. 
And as the cases provided for by the act 
of 1846, do not fall within the class named 
in § 7, (2 R. S, 348,) where it is, of course, 
that the defendant may be arrested, they 
must fall, if bailable at all, within those 
designated in § 8 ; where " an order re- 
quiring bail may be granted by a judee of 
the court in which the writ is issued, in 
the cases according to the practice estab- 
lished in the supreme court" 

This is the conclusion to which I am im- 
pelled, if we are to place " actions upon 
contract for moneys received by any at- 
torney, or by any other male person in a 
fiduciary capacity" upon the same foot- 
ing, in all respects as regards imprison- 
ment, with actions for wrongs. 

But it is insisted that the act of 1846, 
carefully uses the word " imprisonment," 
and not " arrest" or " holding to bail" — 
that that act is a part of the law of 1831 — 
through the act of 1831, with all its 
amendments, there runs this prevailing 
principle, that no man is to be imprisoned 
on suspicion or charge of some of the of- 
fences named in it, but only after convic- 
tion thereof, and that by parity of reason- 
ing, no man can be imprisoned under the 
ace of 1846, until judgment shall pass 
against him, and he be therein convicted 
of having i-eceived money in a fiduciary 
parity. 

The premises are right, but whether 
the conclusion is, is quite another question. 



In all the proceedings under the act of 
1831 — ^in all actions for wrongs, under 
certain circumstances and in fine, in all the 
criminal proceedings known to our law, 
where the punishment of personal impri- 
sonment can be inflicted for wrongs or of- 
fences, after a judgment of conviction, 
an arrest of the person of the delinquent, 
is authorized as a preliminary step to 
secure his personal appearance to abide 
the final juagment. If it shall be regarded 
as too curious to dive so deep for the mov- 
ing purpose of the motives of the law of 
1846, and to endeavor to find it in their 
desure, to preserve the symmetry and har- 
mony of Uie administration of the law, it 
will still be proper for us to keep that all- 
pervading principle in view, lest we should 
be instrumental in destroying this symmetry 
by consd-uction only, and witliout the 
overpowering influence of express enact- 
ment. That principle ought not to be in- 
vaded, nor this universal practice to be 
disregarded, unless rendered imperatively 
necessary by the clear provisions of a 
statute. 

No such necessity is found in this case. 
By allowing the defendant, who under 
the act of 1846, is confessedly liable to 
imprisonment on execution, to be arrested 
preliminarily and held to bail as in other 
actions for wrongs, will in no sense, im- 
pede or interfere with the full operation of 
that statute, but on the other hand, by 
denying the right to arrest and hold to 
bail in the first instance, the object of the 
statute may fi^uendy be defeated, by 
putting the delinquent on his guard as to 
the object of the prosecution and enabling 
him to withdraw his person out of the ju- 
risdiction of the court, before final pro- 
cess can issue. Statutes ought always to 
be so construed, that full effect may be 
given to their provisions, rather than so 
that they shall be in any respect rendered 
nugatory. 

The conclusion then, at which I have 
arrived is, that attorneys and others re- 
ceiving money in a fiduciaiy capacity, 
who are liable under the act of 1846, to 
imprisonment on execution, may be ar- 
rested and held to bail on mesne process 
in the suit, but that can only be done 
by a judge's order, on an affidavit show- 
ing not only a cause of action, but also 
special cause for making the aiTest, such 
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as win conform to tbe established prac- 
tice of the supreme court. 

It only remains to inquire, whether this 
case is brought within this rule. 

The affidavit shows, I think, sufficient 
cause, for it not only shows cause of ac- 
tion, but that the defendant is a fugitive 
from justice in his own country, and by 
no reasonable intendment, can it be in- 
ferred that he is a permanent resident of 
this state, having a domicil amonff us, and 
therefore exempt from arrest He does 
not afford that permanent residence in the 
state, which according to the established 
pracdce of the supreme court, is regarded 
as a sufficient security that he will be fbrth- 
comiDg to abide final judgment, to dis- 
pense with the preliminary arrest and 
holding to bail. 

But it is denied that the cause of action 
in this case, is within the act of 1846, be- 
cause it is not for money received in a 
"fiduciary capacity." 

I have, heretofore, supposed that such 
a case was comprehended within the same 
terms in the late bankrupt law. 

But that view has in effect been over- 
ruled by the supreme court of tho United 
States, in Chapman v. Forsyth, 2 How. 
202, where it is held that these words 
mean not cases of implied, but special 
trusts — ^technical trusts, not those which 
the law implies from the contract As 
these words in our statute are borrowed 
from the bankrupt law, and have obtained 
this interpretation in respect to that law, 
I see no room for a departure from that 
construction in regard to oiur statute. The 
reasoning of the United States Supreme 
Court in that case, is peculiarly apphcable 
to tho case in hand. Fiduciary capacity is 
held to mean special and technical trusts, 
because, used m connexion with others of 
the same nature, such as guardian, execu- 
tor, &c. So in our statute, the term is 
used in connexion with the special trust 
of an attorney, and must by parity of rea- 
soning be so construed. 

M'Lean, J., in that case, says, if the 
term includes a factor who retains the 
money of his principal, it will be difficult 
to limit its application, for it must include 
all debts arising from agencies, and indeed 
all cases where the law implies an obli- 
gation from the trust reposed. Such a 
construction would havelen but few debts 



on which the law could operate. So in 
the case of die act of 1846, if it should 
include within its operation any but tech- 
nical and special, as distinguished from 
implied trusts, it would be ahnost, if not 
quite a repeal of the act to aboHsh im- 
prisonment for debt, because in almost all 
the commercial transactions of the country 
confidence is reposed in the punctuality 
and integrity of the debtor, and a viola- 
tion of Ubese is in a commercial sense, 
a disregard of a trust 

I think this case is brousht within 
even this strict rule. The affidavit states 
that plaintiff "employed Metzger in his 
official capacity, as notary to procure the 
loan," that Metzger "as such notary," 
drew up the mortgage, and it was executed 
before him " as such notary," that " in his 
capacity as a notary he received the 
money," which he finally embezzled. It 
is true that it is not stated, what are the 
duties and authority of a notary under 
the laws of France, but I am not at lib- 
erty, against such an express statement 
that this embezzlement was by the de- 
fendant in his official capacity, to infer 
merely, in the absence of proof, that the 
laws of France do not delegate to him 
such a duty, as it is here alleged, he per- 
formed by virtue of his office. The af^ 
fidavit leaves no room to doubt that the 
embezzlement was in violation of a tech- 
nical and special trust, and therefore the 
defendant may be held to bail. 

The order to show cause of action 
must be discharged. 



THE ELDON ANECDOTES. 

Attending a case in the Court of Ex- 
chequer, said Lord Eldon, a part of the 
ceiling fell down, and alarmed the judges, 
counsel, &c. Mr. Gryffid Price, an honest 
and excellent, but warm Welchman, 
turned to me, and said in his familiar 
way, " My dear Jack, what an escape ! 
Who could have expected that we should 
all have been delivered?" He hated a 
pun and particularly a bad one ; and I 
thought nothing could have restrained my 
Welch friend's wrath when I said, " My 



dear Price, you make more than enough 
of this. Ought not you, as an experienced 
lawyer, to have been aware that sealing 
(ceifing) and delivery always go together. 



THE NEW-YOEK LEGAL OBSERVER. 



In the matter of George Kiric, a fbgitive alaye. 



In the publication of the caae in the mat- 
ter of George Kirk, a fugitive slave, which 
appeared in our December number, we 
fully intended to have published an abridg- 
ment of the argument of Mr. Jay for the 
demurrant : wd were compelled, however, 
b^ a press of matter, to omit it We now 

five Uie entire speech of Mr. Jay, and we 
ave no doubt but it vidU be read by our 
readers with great interest 

So great an interest attached to the case 
during its process, and so important was 
the decision, dat we regret that the argu- 
ments of the other learned counsel engag- 
ed in it, Messrs. White, Blunt, Brady and 
McKeon,have not been fully reported and 
published in a volume. 

eoiitt Qt Afier avca Kttmlntt. 

[FIBST CIRCUIT] 
Before the Court of Oyer and Terminer, 

In the matter ^George Ribk, a fugitive 
slave, 

John Jay, in support of the demurrer. 

May it please the court : — I approach 
the argument of this case with great diffi- 
dence, for it involves constitutional ques- 
tions of deep interest to the citizens of 
this state, as well as the personal liberty 
of this fugitive boy ; and I fear that, deep- 
ly as I may feel upon this subject — and I 
ao feel deeply — my inexperience, and the 
very brief time afforded for preparation, 
will prevent my doing it justice. 

But, while I doubt my own abilities, I 
have perfect confidence in the constitu- 
tional strength of our position, that George 
is entitled to his immediate discharge — 
and however imperfect may be the argu- 
ment I shall have the honor to present to 
this court, I am well assured that its im- 
perfections VTill be supplied by the leam- 
mg of my associate, and by the soundness 
of your honors' judgment ; and I ventme 
to trust that the arguments I am about to 
offer will be listened to with kind atten- 
tion, and that your honors will allow them 
the fiill weight they may deserve from their 
force of reason or of authority, without re- 
ference to the imperfect manner in which 
they may be presented and enforced. 

The circumstances which have led to 
the application now made to this court 



are happily of unusual occurrence in our 
free city, and have naturally given ri«e 
to great excitement among our citizens. 
The brig Mobile aiTived a few days since 
from Savannah, and while lying at the 
wharf, soon after her arrival, a fierce 
struggle was observed to occur upon her 
deck, between a colored boy and three 
men, who attack, overpower and iron him 
— and, for the purpose of escaping obser- 
vation and avoiding interference, the ves- 
sel was then loosened from the wharf and 
anchored at a distance. On the petition 
of a colored man, the circuit judge grant- 
ed a writ of habeas corpus, returnable 
before this court ; and the officer who was 
directed to serve it found the boy, bruis- 
ed and handcuffed, on board of the brig. 
Theodore Buckley, master of the vessel, 
makes a return to the writ, claiming to 
hold him under his restraint, as a fugitive 
from service in the state of Georgia, un- 
der and by virtue of the laws of which 
state, the return alleges, he is held to la- 
bor and service as £e slave of Charles 
Chapman, of Bryan county, in the said 
state. That he covertly and privately, 
against his knowledge and consent, with 
a view to effect his escape from such ser- 
vice, secreted himself on board the brig 
Mobile, of which the respondent is roas- 
ter, while lying at the port of Savannah. 
That the said vessel sailed from the said 
port on the 13th October instant for the 
port of New- York, without any knowl- 
edge on his part of the concealment of 
George on board said vessel ; that while 
on the high seas on her said passage, in 
latitude 34 deg. 10 m., N., and longitude 
75 W., the said vessel being at the time 
without the jurisdiction of the state of 
Georgia, to wit, on the fifteenth of Octo- 
ber, 1846, the said George was discovered 
concealed in the fore-steerage of said ves- 
sel, covered with a sail; and on being 
questioned, admitted that he was the slave 
of the aforenamed Charles Chapman, and 
that he had secreted himself on board of 
said vessel with a view to effect his es- 
cape from the 'service to which he was 
lawfully held, under and by virtue of the 
laws of said state of Georgia, as the slave 
of the said Charles Chapman. The re- 
spondent further returns, that the state of 
Georgia is an independent and sovereign 
state, having full power and authority to 
govern and regulate all matters of inter- 
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nal polity not surrendered to the govern- 
ment of the United States by the terms or 
spirit of the federal compact. That for 
more than one hundred and fifty years 
past the state of Georgia, as a colony of 
Great Britain and in connection with her 
sister colonies, has continually and with- 
out interruption possessed a certain do- 
mestic institution called slavery ; and that 
in and by the said institution so held, pos- 
sessed and enjoyed by the said state, by 
usage and of right, and under the par- 
amount laws of the land, that is to say, 
under the constitution and laws of the 
United States, certain persons, of whom 
the said Greorge is one, have been and are 
held and owned as property, and protect- 
ed and guarded by the laws of said state. 
Then comes an averment, which, as the 
return has once been heard by the court, 
I need not read at length, for it does not 
touch the legal and constitutional points 
involTed in the case : that divers mali- 
cious and evil disposed persons, in other 
states, have assailed the institution of sla- 
verj, and have organized a system of rob- 
beiy; and, in disregard of God's word, 
hare encouraged the escape of divers 
slaves from the possession of their lawful 
owners ; and that in consequence of such 
wicked acts and designs, the state of Geor- 
gia, in discharge of its duty, has enacted 
various laws, three sections of which are 
embodied in the return. 

The JirH fives authority to any person 
to apprehend and secure any runaway or 
ftgitive slave, and directs such person, 
within forty-eight hours after such taking 
and securing, to send the slave to the mas- 
ter, if he can be ascertained ; otherwise, 
such person to be construed and taken as 
the hus bander of the runaway. 

The second imposes the penalty of im- 
prisonment in the penitentiary, at hard 
labor, for a term not exceeding two years, 
tipon any person convicted of concealing 
or hiding any slave to the injury of the 
owner ; and gives to the owner, in addi- 
tion, the riffht to recover damages by civil 
suit. And the 

Thirds which is probably supposed to 
apply to the case in hand, is in these words. 
" J 35. If any person shall remove or car- 
ry* or cause to be removed and carried 
. away out of this state, any slave or slaves, 
or oat of the county where such slave or 
daves may be, without the consent of the 



ovfrner or owners of said slave or slaves, 
any person so offending shall, on convic 
tion, be sentenced to undergo an impris* 
onment in the penitentiary, at hard labor, 
for any period of time not exceeding sev- 
en years." 

And the respondent closes with an aver« 
raent under oath that Charles Chapman 
of Bryan county, Georgia, is interested in 
the detention of the said George. 

To this return the counsel for the boy 
have put in a general demurrer, upon 
which issue has been joined, and the 
question now to be decided, is, whether 
upon this statement of facts, admitting 
them to be true. Captain Buckley has a 
right here to detain him as a slave. 

From the language of the return in 
reference to the state laws of Georgia, 
and the setting forth of the sections of 
certain acts bearing upon the subject, it is 
evident that the respondent relies upon 
their recognition by this court, as in part 
at least establishing his right to m>ld 
George in custody. It is of importance 
therefore to settle in the first place, by 
what law this case is to be decided. It 
this boy is to be deprived of his freedom, 
it must be done by due process of law, 
and while we admit the averment in the 
return that Greorgia is an independeiit 
sovereign state, capable of making laws 
for the goverance of her own citizens— 
and extending in their operation over hei 
own territory, we claim that New- York 
also is a sovereign and independent state, 
with the like capacity as regards her 
citizens and her territory ; that the laws 
of Georgia, however binding may be 
their force within her own limits, are 
beyond those limits, a dead letter, and 
that this court in determining whether 
this boy is to be restored to freedom or 
remanded to slavery, are to be goveiiied 
solely by the laws and institutions of this 
state, modified and restricted as they are 
in certain specified cases by the constitu* 
tion of the United States and the laws of 
congress in conformity thereto, without 
the slightest reference to the institutions 
or laws of Georgia, under which it is con- 
tended by the respondent that he is held 
to labor as a slave. 

The first points then to which I will 
ask your Honors' attention are these^ 
that the common law of England prevails 
in this state, as in others of oar confe'^**-- 
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acy — that the common law recognizes no 
slave and no slavery, and that the comity 
of nations does not extend to the recog- 
nition by the courts of non-holding states 
of the system of slavery or of the artificial 
rights and duties supposed to grow out 
of it, and that consequently the respon- 
dent can have no right to hold this boy in 
slavery in the city of New- York, unless 
that right is given to him by the constitu- 
tion of the United States; and these 
several points I will briefly present in 
their order. 

Slavery formerly existed in this state, 
and during the period of its colonial his- 
tory in a rigorous and revolting form ; 
but after the era of our independence, as 
Mr. Chancellor Rent observes, the prin- 
ciples of natural right and civil liberty 
were better known and obeyed, and do- 
mestic slavery speedily and sensibly felt 
the genial influence of the revolution.* 

Tne first act of amelioration was passed 
in 1781, t and gave freedom to the slaves 
who served in the army ; the second in 
1788,| was intended to prevent the fur- 
ther importation of slaves, and to afford 
facilities for their manumission. In 1799 
the legislature commenced a system for 
the gradual abolition of slavery,§ which 
was enlarged and improved in 1810.|| In 
1813 the previous acts were digested 
anew, '51 and at length in 1817,** provision 
was made for the complete abolition of 
slavery in about ten yean thereafter. 

After the axrival of that period, the 4th 
of May, 1827, domestic slavery became 
extinguished in the state and unknown 
to the law, except in the case of slaves 
brought within our borders by persons as 
travellers, and who did not reside or con- 
tinue here for more than nine monUis. 
This provision which was adopted in 1817, 
as an act of comity on the part of the 
state, was abolished by the repealing aot 
of May 26, 1841, which wip^d from our 
statute book the last trace of domestic 
slavery as recoenized bv state authority 
within our bordere, and the controlling 
principles of the common law in reference 



* Kent's Com. 255. 

t Aot of March 20. 1781, oh. 1, lec. «. 

t Aot of February 22, 1788, oh, 40. 

i Act of March 29, 1799, oh. 62. 

I Act of March 30, 1810, ch. 115. 

Y Act of April 9, 1813. 

*• Art of Mvoh 81, 1817, ck W. 



to human liberty were restored to their 
original purity, unshackled by partial 
legislation. 

That the common law of England be* 
longs to us as it belonged to our fathers 
before the separation from the mother 
country, will scarcely be questioned. 

Chief Justice Ellsworth, in one of hia 
earliest decisions in the supreme court, 
said, " the common law of this country re- 
mains the same as it was before the Rev- 
olution. 

Chief Justice Marshall, in the case of 
lAvingston v. lAmngskm, said, " when our 
ancestors migrated to America they 
brought vrith them the common law of 
their native country so far as it was ap« 
plicable to their new situation, and 1 ao 
not conceive that the Revolution in any 
degree changed the relations of man to 
man or the law which regulated them." 

Mr. Duponceau, in his '* Dissertation on 
the Jurisdiction of courts in the United 
States," says, " I consider the common 
law of England the jus commune of the 
United States," and Chief Justice Taylor, 
of North Carolina, in the case of the State 
V. Reed,^ said, " a law o{ paramount obli- 
gation to the statute was violated by the 
offence^-'COfnmon law founded upon the 
law of" nature and confirmed by relation." 

The decisions of the federal courts 
abound in recognitions of the common 
law, asserting its paramount binding 
power ;t and the entire system so far as it 
18 applicable to our situation and govern- 
ment has been formally adopted by the 
constitution of this state, as it na^ been by 
the constitution of Massachusetts, New- 
Jersey, and Maryland4 

Now what is the common law of this 
state in regard to slavery 1 

The best evidence of the common law is 
to be found in the decisions of courts of 
justice ; and when we turn to these sour- 
ces to discover what it declai-es in this 
present case, we find that it knows no 
slave and no slavery, and that its princi- 
ples annihilate slavery wherever they 
touch it. It has been well called a uni- 
versal, unconditional abolition act. Wher- 
ever slavery is a legal system, it is so only 



* Hawkes' N. C. Rep. 454. 

t See the subject of ttie common law and slaveiT 
ably diBciMied in Mr. T. D. Welda' learned oMsy OB 
tiiepowavaroaiigvBMovertheDktriotafCohmibia* 

|lX«atf«€m.478. 
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bv Statute lawy and in violation of common 
law. The declaration of Lord Chief Jus- 
tice Holt, that, " by the common law, no 
man can have property in another/' is an 
acknowledged axiom, and based upon the 
well known common law definition of 
property — " The subjects of dominion or 
property, are things, as contradistinguish- 
ed from persons." 

This was definitely settled in the fa- 
mous case of Samersett,* a case familiar 
alike to the student of law or of history. 

Somersett, as your honors will remem- 
ber, was a negro slave, and had been car- 
ried by his master from America to Eng- 
land, and there confined tmtil he could be 
sent to the West Indies. He was dis-. 
charged by the court of kings's bench, on 
habeas corpus, after a very able and ela- 
borate argument, and the decision of the 
judges in his case has ever since remained 
unshaken. 

Lord Mansfield then declared — ^and that 

declaration of itself would be a sufficient 

answer to the claim of respondent, that 

this court should here regard this boy as 

a slave because he is made such by the 

Jaw8 of G^eorgia — " The state of slavery 

is of such a nature that it is incapable now 

of being introduced by courts of justice, 

from any principles natural or political ; 

it must take its rise from positive law: 

the origin of it can in no country or age 

be traced back to any other source— a 

^ase so odious as the condition of slaves 

most be taken strictly." 

** In consequence of that decision," says 
Mr. Christian, the editor of Blackstone, 
"if a ship la^en with slaves was obliged 
to put into an English harbor, all the 
slaves on board might and ought to be set 
at Kberty."t 

In the more recent and well known 
case of Forhet v. Cockran,X the court of 
king's bench decided that thirty-eight 
slaves, who had escaped from a planta- 
tion in East Florida to an English ship 
of war on the high seas, became thereby 
free. Mr. Justice Holright, in his opinion, 
said, ** The law of slavery is a law in in- 
vifvfia, and when a party geU out of the 
territory where it prevails, and out of the 



* 20 Howeirs State Trials, 79. Loft^a Beporta, 1. 
HqrJBlate Tr., zi. 339. 
t Black. Comm. 425, in Mot Ed. 1798. 
% 2 Baniw«ll db CrewweU, 448. 



power of his master, and gets under the 
protection of another power, without any 
wrongful act done by the party giving that 
protection, the right of the master, which 
is founded on the municipal law of the 
place only, does not continue." And Mr. 
Chief Justice Best declared — ** Slavery is 
a local law, and, therefore, if a man wish- 
es to preserve his slaves, let him attach 
them to him by affection, or make fast the 
bars of their prison, or rivet well their 
chains, for the instant they get beyond the 
limits where slavery is recognized by the 
local law, they have broken their chains, 
they have escaped from their prison and 
are free." 

In the case of Knight v. Wedderhmm,^ 
tried in Scotland in 1778, it was argued, 
in behalf of the claim of Mr. Wedderbum 
to the services of his slave, whom he had 
brought from Jamaica, that Knight was 
still a slave, that the right of property 
would be sustained in every country 
where the subject of it might come, and 
that the status of persons attends them 
wherever they go. ^ut the court decided 
that the dominion assumed over the negro 
under the law of Jamaica being nnjust, 
could not be supported in Scotlaad to any 
extent. 

So that, in all of these decisions, the 
fact that slaveiy in the British colonies 
had been established and then existed by 
the authority of parliament, did not pre^ 
vent the judges from entering into an ex- 
amination of the character of the systsoi 
and pronouncing it immoral and unjust ; 
and at the time when they declared the 
law in the case of Somersett, hundreds of 
slaves, brought from the West Indies by 
their masters, were held as such in Eng- 
land, and were by that decision made 
icemen. So that the fact so particularly 
stated in the return to this writ, that sla- 
very has existed for one hundred and fif^ 
years in Greorgia by legislative enactment, 
and that its existence is now recognized 
by the constitution of the United States, 
affords no reason whatsoever why this 
court should regard its character with 
greater leniency than if slavery were un- 
known in the United States, and this boy 
were claimed under color of some foreign 
law. 

That slavery is a mere municipal rego- 

* 20 HowoU'sStiteTlidi^ 3 note. 
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lation, and founded upon and limited to 
the range of territorial laws, was distinct- 
ly stated by Judge Story in the case of 
Prigg V. ComTMmwedUk of Pennsylvania,* 
on the authority of the cases I have 
cited ; and I may say that, as a lawyer, 
I have felt no little pride in the fearless 
integrity exhibited by the courts generally 
in the slave-holding states of this country, 
in maintaining the dignity and purity of 
the common law in its regard to human 
liberty, whenever the positive law of the 
Btate allowed them to apply it; and I have 
been more than once reminded, in reading 
their decisions, of the pleasing testimony 
borne by Sir William Best, in the case of 
Forbes v. Cockran,i to the superior moral- 
ity of the English judges in reference to 
slavery and the slave trade, to that of the 
economists and politicians who recom- 
mended to the legislature the protection 
of the traffic. 

In the case of Marie Louise v. Marot,i 
decided in Louisiana, Mr. Justice Mat- 
thews declared, that the fact of a slave 
having been taken by her owner to 
France, where slavery was not tolerated, 
operated on her conmtion so as to pro- 
duce immediate emancipation. 

'' That such is the benign and liberal 
effect of the laws of that state," added the 
judge, "is proven by two witnesses of 
unimpeachable character ; and being free 
for one moment in France, it was not in 
the power of her former owner to reduce 
her again to slavipy." 

The same doctrine was re-affirmed in 
Smith V. Smith,^ and is now the settled 
doctrine in the slave-holding states of the 



* 16 Peters, 611. 

t " It (slavery) is a relation wfaicli has always, 
in Britiih ooorts, been held inconsistent with the 
oonstitation of the country. It is matter of pride 
to me to recollect that, whilst economists and pol- 
iticians were recommendins to the legislature the 
protection of the traffic, and senators were framing 
statutes for its promotion and declaring it a benem 
to the country, the jadfes of the land, above the 
age in which they uvea, standing upon the high 
Round of natural right and disdaining to bend to 
me lower ground of expediency, declared that sla- 
-veiy was inconsistent with the genius of the Eng- 
lish constitution, and that human beings could not 
be the subject of property. As a lawyer, I speii^ 
of that eany determmation, when a different doc- 
trine was prevailing in the senate, with a consider- 
able degree of protesiionBl pride." 

t 9 Lous. B., 473. 2 Bam. & Cnas., 470. 

i 13 Lous. B., 441. 



union — and whether the slave is taken hy 
his master to New- York or to France 
makes no difference. Mr. Justice Story, 
in his conflict of laws, after referring to 
Somersett's case as establishing the prin- 
ciple that as soon as a slave lands in Eng- 
land he becomes ij^so facto a freeman and 
discharged from his state of servitude, 
says, "Independent of the provisions of 
the constitution of the United States for 
the protection of the rights of masters in 
respect to domestic fugitive slaves, there 
is no doubt that the same principle per- 
vades the non-slave-holding states in 
America."* 

Before proceeding to show that under 
the constitution of the United States the 
respondent has no right to restrain George 
of his liberty, it is proper to show that 
the comity of nations cannot be applied 
to this case so as to allow this court to 
recognize, even were they disposed to do 
so, the domestic institutions and laws of 
Georgia, upon which the respondent re- 
lies. It mil no doubt be strenuously 
urged by the learned counsel, that although 
the laws of Georgia may not be admitted 
here ex propria vigore they ought to be 
admitted ex comitate-^^at if the general 
principle be sound, that distinct nations 
shoula cherish friendly relations and en- 
courage frequent intei'course, and mutual- 
ly recognize for mutual convenience each 
others laws, such is peculiarly the duty 
of these states, members of the sano^ 
family, and bound together by a common 
compact. I admit the truth and force of 
the reasoning in regard to all proper ob- 
jects of comity — ^but I d^ny that this is 
one of them — ^for we must remember that 
the object of our fathers in adopting the 
constitution, and forming a more perfect 
union, was to establish justice and secure 
the blessings of liberty, not to strengthen 
and uphold slavery. 

There are many well settled principles 
in regard to the comity of nations which 
forbid its application here.f In the first 

Slace, comity is not to be exercised in a 
oubtful case, and where doubt exists, 
the court will prefer the law of its own 



* Conflict of Laws, 92. 

t See this subject ably discussed in the printed 
argument of Mr. Loring, in the case of the Cmm- 
monweaUk v. Avts, decided in Massachusftts in 
1836. 
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state.* -Again, comity is practically found- 
ed on the consent of nations, and the need 
of reciprocating good offices. Mr. Har- 
grave, in his elaborate argument in the 
oomersett case said, that most of the 
European states, like England, disregard- 
ed the lex loci in respect to slaves » and 
gave them entire liberty — ^and Mr. Chan- 
cellor Kent remarks, t that there is no such 
thing as the admission of slaves or slavery 
in the spirit of the civil lavy, or of the laws 
and usages of the West Indies, either in 
England or in any part of Europe. In 
the case of Fulton v. Lewis^X decided in 
the Maiyland court of appeals, which was 
another instance of the high integrity of 
which I spoke as characterizing many 
decisions in the slave-holding states of the 
union, the slave of a St Domingo master 
who had fled to that state, was pronounced 
free, although he had been sold since his 
arrival. There is no such consent of 
nations, therefore, on the subject of 
slavery to form the basis of comity. 

In the next place, there is no room 
here for reciprocity between New- York 
and the southern states. We have no 
slaves, thank God, whom — 

Mb. Blunt, (counsel for Captain Buck- 
ley,) Do you mean to say there are no 
slaves in New- York. 

Mil Jav. I do say so certainly, and I 
cite Mr. Chancellor Kent as my authority. 

Ma. BtUNT. As a matter of fact then, 
I would have you to know that there are 
slaves in this state. 

Mr. Jay. If there are slaves in this 
state, I did not know it, and I am soiry to 
learn it. Mr. Chancellor Kent expressly 
declares in the chapter I have quoted, 
that slavery is extinguished in New- York, 
and such was the intention of the law.§ 
If any slaves remain unemancipated it is 
through some unforseen exception; but 
even if the fact be as the learned counsel 
states it, the few aged slaves that may be 
left do not afford an opportunity for a 
reciprocal comity. But we have free 
colored men in regard to whom the 

* Story's Cooflict of Laws, 29, 271. 

t Kent's Com. 203. 

X Heo. & John. Rep. 564. 

$ The national census of 1840, shows four slaves 
in New-York. These were probably brought to 
the north by southern masters, who were then 
iDowed to hold them in this state for nine months. 
The state censoa of 1845 does not return a single 
tbve. 



southern states do not practice the comity 
which is our due. In defiance of the 
provisions of the constitution of the Uni- 
ted States that the citizens of each state 
are entitled to " all the privileges and im- 
munities of citizens in the several states," 
their rights are openly violated by the laws 
and practice of the south. Their color 
is made presumptive evidence of their 
being slaves, and free colored men who 
are called to the south by business or fam- 
ily claims, are airested as fugitive slaves. 
The burthen is thrown upon them, when 
far from home, and perhaps friendless and 
penniless, of proving their freedom, and 
in default of such proof they are liable to 
be sold, and some of theni have been sold 
under the laws of these states for the pay- 
ment of their jail fees. 

Again, the merchants of New-York and 
New-England find it convenient to em- 
ploy persons of color on board of their 
ships. The moment their vessels touch 
at Charleston, or Savannah, or Mobile, or 
New-Orleans, they are searched, those 
free persons are taken out and impnsoned 
by public authority, but at the expense 
of tbe captains, until the vessels are ready 
to sail. These proceedings are greatly 
to the detriment and prejudice of the 
owners' interests, and of the commerce 
of the nation, as well as a gross violation 
of the lights of colored seamen. 

I am well aware that the southern 
states claim the right to pass these laws on 
the ground that they are necessary police 
regulations, but one of their own judges, 
the Hon. William Johnson, of South 
Carolina, in the case entitled, exjmrte 
Henry Elkinson, a subject of her Britannic 
Majesty, v. Francis Delisseline, sheriff of 
Charleston district,* contained in a report 
of the House of Representatives to which 
I will refer your Honow, said, *' of the 
unconstitutionality of the law under which 
this man is confined, it is not too much to 
say that it will not bear argument." Mr. 
Wirt gave an opinion to the same effect 
which is published in the same document.') 
That report was founded as the memorial 
of 150 merchants of Boston, protesting 
against this infnngement of their rights 
by the laws of the southern states,! and 

* Contained in Report No. 80, H. of Rep., 23d 
Congress, 3d Session, p. 20. 
t Pages 35, 36^. 
t Laws of derogation of the rights of nortberc 
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the extent to which they have sometimes 
suffered, appears from a remark of Judge 
Johnson, in the decision referred to, that 
in one case " not a single man was left on 
board the vessel to guard her in the cap- 
tain's absence." 

Here, then, are clear violations, both 
of the rights of northern merchants and 
of our ^e citizens of color; and if it 
should be denied that persons of color 
are citizens in the meanmg of the consti- 
tution, I will quote an act of congress 
distinctly recognizing them as citizens.* 

Mr. Blunt. I do not deny it. 

Mr. Jay. It may be urged that the 
good understanding which has existed 
between this state and Georgia, while 
dififerences have arisen vtrith some of the 
northern states, entitles Georgia to the 
oxercise of a comity which others could 
not so reasonably claim. But it is impos- 
sible for this court to make any distinction 
of this kind; and if such a distinction 
could be made, is Georgia entitled to it 1 

I remember well her services and her 
struggles in the war of our revolution, 
when no state of the old thirteen suffered 
more severely. I remember her gener- 
ous conduct towards Massachusetts in the 
hour of peril, and the many interesting 
associations which closely connect her 
with our common history ; and of all the 
slave-holding states there is no one con- 
taining more distingushed gentlemen — to 
whom, altho' never within her borders, I 
am personally indebted. But, may it 
please the court, standing here as counsel 
for this boy, whom it sought to reduce to 
slavery by the exercise of a discretional 
oomity, I cannot forget that Georgia has 
enacted these odious laws, so oppressive to 
our colored citizens and our northern mer- 
chants ; and that in 1831 the legislature of 
Georgia passed an act which was duly 
approved by her govemor,t and which, I 
believe, still disgraces her statute book, 
offering a reward of five thousand dollars 
for the abduction " of the editor or pub- 
lisher of a certain newspaper called the 

men are found in Prince's Dig. of Laws of Georgia, 
465, 467. Laws of N. C. 1830, ch. 30, ch. 981. 
1826, ch. 21, p. 684, ch. 363. Miss. Rev. Code, 
p. 387, $ 80, 377, $ 341. Virg. Laws, 1830, ch. 
.19. 8. C. Laws, 1820, p. 322, 1823, p. 361. 1 
Martin's Dig. 678, as qnoted by Mr. Loring in his 
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* Act of congress, 
t Dm. 96, 1831. 
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Liberator, published in the town of Bos- 
ton and state of Massachusetts.'* 

I cannot forget that it was in the streets 
of Savannah, the very city whence this 
vessel comes, that Mr. John Hopper, a 
member, of this bar, well known to your 
honor the circuit judge as a lawyer of in- 
telligence and worth, the son of the vene- 
rable gentleman who has been well called 
the Clarkson of America, was a few years 
since mobbed and well nigh murdered^ 
because he was suspected of being an 
abolitionist. A police officer of this city, 
who was concerned in that outrage, was 
promptly punished on his return to New- 
York, by dismissal from his office ; but 1 
have not heard that the authorities of Sa- 
vannah ever vindicated their honor by 
punishing their own aggi'essors upon an 
unoffending stranger. 

There is another argument against the 
exercise of comity in this case, possessiilg 
great weight, and no small degree of his- 
torical interest. How far slavery shall be 
recognized by the free states, has already 
been settled by positive agreement. The 
constitution was a compromise, the result 
of long deliberations and mutual conces- 
sions ; and the history of that compromise, 
as given in the debates of Mr. Madison, 
show how unwillingly the north sacrificed 
her principles for the sake of union. On 
the subject of slavery she made three dis- 
tinct concessions. First, she consented to 
the continuance of the African slave tiade 
for twenty years — although this was one 
of the grievances of which they had com- 
plained in the declaration of independ- 
ence. Mr. Pinckney declared — "South 
Carolina can never receive the plan if it 
prohibits the slave trade."* 

Great was the disgust of the north at 
this concession, and even in the Virginia 
convention it was stigmatized as an infa- 
mous and detestable thing. "Such a 
trade," said Mr. Mason, " is diabolical in 
itself, and disgraceful to mankind." 

Secondly, the constitution allowed the 
slaves to form the basis of represent dtibn, 
although they were claimed and held as 
property. To this there was equally strong 
opposition at the north. Mr. G^overneui 
Moiris, of this state, said that " he would 
never concur in upholding domestic slave- 
ry. It was a nefarious institution." * * 

« Madison Debates, 1388, 9. 
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** He ivould add that domestic slavery is 
the most prominent feature in the aristo- 
cratic countenance of the proposed consti- 
tation. The vassalage of the poor has 
ever been the favorite offspring of the 
aristocracy. And what is^ the proposed 
compensation to the northern states for a 
sacrifice of every principle of right— of 
every impulse of numanity 1 They are 
to bind themselves to march their militia 
for the defence of the. southern states 
against these very slaves of whom they 
complain."* 

Mr. Gerry refused to sign the constitu- 
tion for the reason that three-fifths of the 
blacks were to be represented as if they 
were freemen.t 

In the legislature of Maryland, Mr. 
Martin, one of the delegates to the con- 
vention which formed the constitution, 
asked, " what peculiar circumstances 
ftbould render this property (of all others 
the most odious in its nature) entitled to 
the high privilege of conferring conse- 
qaence and power in the government to 
its possessors, rather than any other pro- 
perty ; and why should slaves, as property, 
oe taken into account, rather than horses, 
cattle, mules, or any other species V* 

Mr. Smith, in the convention of New- 
York, said, " he could not see any rule by 
which slaves were to be included in the 
ratio of representation — the principle of 
representation being that every free agent 
should be concerned in govo.ruing himself, 
it was absurd to give that power to a man 
who could not exercise it. Slaves have 
no will of their own — the very operation 
of it -was to give privileges to those who 
were so wicked as to keep slaves. He 
knew it would be admitted that this rule 
of apportionment was founded on injus- 
tice ; Dut it was the result of accommoda- 
tion, which, he supposed, we should be 
under the necessity of admitting if we 
meant to be in union with the southern 
states, although utterly repugnant to his 
feelings." 

Thirdly, the constitution forbade the 
discharge by the free states of fugitives 
from slavery, and provided that they 
should be delivered upon the claim of the 
party to whom their service was due. By 
that provisioii the whole north was made 



'• DebatM, p. 1261 '% '3 *4 '5 '6. 



a hunting ground for slave catchers, who 
may recapture their fugitive slaves where- 
soever they may find them. How was it 
before the adoption of the constitution 1 
Mr. Madison, in the Virginia convention, 
said, " at present, if a slave elopes to any 
of the states where slaves are free, he be- 
comes emancipated by their laws, for the 
laws of the states are uncharitable to one 
another in this respect." 

General Pinckney, in the South Caro- 
lina convention, said, ** we have obtained 
a right to recover our slaves in whatever 
part of America they may take refuge, 
which is a right we had not before. In 
short, considering all circumstances, we 
have made the best terms for the security 
of this species of property it was in our 
power to make. We would have made 
better if we could, but, on the whole, I 
do not think them bad." 

Mr. Justice Story, in Prigg v. Com- 
moHtoealth of Pensylvania,* and Mr. Jus- 
tice Wayne, in the same case,t mention 
this fact, and quote the language of south- 
em gentlemen ; and Mr. Justice Story, in 
his Conflict of Laws, speaks of the " many 
sacrifices of opinion and feeling" involved 
in the adoption of the constitution. The 
stipulation respecting fugitives was ex- 
ceedingly obnoxious to the people of the 
north. It tainted with oppression their 
air, which might otherwise have been at 
this day, like that of England, too pure 
for slaves to breathe. It openly violated 
the command of scripture — " 1 hou shalt 
not deliver unto the master the servant 
who hath escaped from his master unto 
thee. He shall dwell with thee where he 
liketh it best ; thou shalt not oppress him." 
Our free states afford no resting-place for 
the weary fugitives, who are not safe un- 
til, having crossed the boundary of our 
republic, they rest on British soil. 

It is clear, therefore, that the constitu- 
tion having been a compromise— a bargain 
between the north and south, framed upon 
concessions and adopted after long hesita- 
tion, the north has alreadv surrendered 
all that she intended ; as Mr. Pinckney 
said the south got all she could, and there 
is nothing left for comity to demand. 

The ratification of the constitution at 
the north was nearly defeated by conoes- 



* 16 Peters, £12. 
t Idem, 648. 
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sions embodied in it — ^had it been sup- 
posed that further concessions were to be 
claimed, and on the score of comity, it 
would not have been ratified at all ; and 
good faith towards our own citizens must 
forever forbid our courts of justice from 
going one jot further than the constitution 
has already gone, or yielding one tittle of 
what still remains to us of the common 
law. 

In addition to the arguments already 
advanced against the recognition of the 
laws of Georgia, cited by the respondent, 
it is well established that the principle of 
comity never applies to contracts or laws 
which offend our morals, or contravene 
our policy, or violate public laws, or offer 
a pernicious example.* 

It is unnecessary to enter into a discus- 
sion of these points to show that slavery 
is violative of justice and natural rights— 
of sound morality and settled policy. The 
case of Somersett was mainly argued and 
determined on these grounds, and without 
delaying the court by reading authorities, 
I will refer them to the opinion of Chief 
.Justice Best, in Forbes v. thchran,\ where 
that dstinguished judge pronounced sla- 
very a wicked system, for the abolition of 
which every Englishman was bound to 
labor ; to the opinion of Judge Sedgwick, 
in CheentDOod v. Curtis.X and Judge Sto- 
ry's approving remarks thereon.§ To the 
testimony of Judge Mai'shall, in the case 
of the Antelope, \\ and to the decision of 
chief Justice Shaw, in the Commontoealth 
V. Aves.^ 

I know well that gi'eat names may be 
cited to show that slavery is not a curse, 
but a blessing ; that it is the special gift 
of God to the people of the south, to be 
cherished with thankfulness and guarded 
with reli^ous care. Among its happiest 
charactensticB, according to its defenders, 
is that il; supplies the want of an order 
of nobility, and the other appendages of 
an hereditary system of aristocracy. It is 
a system by which the black man is to 
work and live in poverty and ignorance, 
while his master is to enjoy elegant lei- 
sure, and revel in the luxuries furnished 
by servile labor. 

* 2 Kent's Comm., 457. Story's Conflict of Laws, 
95. 6 Mass. R., 366. 
t Bam. Sl Cress., 471. % 6 Mass. R., 366. 
% Story's Conflict of Laws, S15,.note. 
I 10 WheirtOD, 420. t 18 Fiokering, 205. 



Such authorities require no refutation 
before this court, although it would be 
easy to cite the testimony of slaveholdere 
themselves— of Washington, Jefferson, 
Henry, Pinckney, Randolph, and many 
others. If there is truth in the principles 
of our Government, there is no truth in 
slavery. If liberty be an essential right, 
slavery is an essential wrong, and the de- 
tention of this boy in our city, as the slave 
of the respondent, until the sailing of his 
vessel, though it were but a single week, 
would have a demoralizing and pernicious 
influence. 

Mr. BLtJNT. Am I to undei-stand the 
gentleman as saying that the detention of 
this boy for one week in New- York city 
as a slave, would have a contaminating 
influence' ? 

Mr. Jay. I do say so, and if the coun- 
sel wish, I will quote authorities for the 
assertion. 

Mr. Blunt. I only want to know the 
fact ; I thank the gentleman for the admis- 
sion. 

Mr. Jay. I hope the counsel will not 
misunderstand me. I do not say that this 
boy will exercise a contaminating influ- 
ence, but that his continuance here as a 
slave will have such an influence; and as 
the remark seems to have excited sur- 
prise, I will read a single paragraph from 
Thomas Jefferson, the father of, demo- 
cracy, on the corrupting influence of sla- 
very, not only upon the master himself 
but upon all who witness its operation. 

The Court. We think it unneces- 
sary. 

Mr. Jay. I agree with your Honors 
that it is unnecessary to cite authority to 
show that the presence in our midst of a 
slave — a man degraded to the condition 
of a chattel to be bought and sold — ^is not 
only repugnant to our law and disgusting 
to our feelings, but injurious to that honest 
simplicity of character which it is our aim 
to encourage among our happier citizens, 
who born to freedom and uncontaminated 
by the taint of slavery, know that it is 
honorable to labor, and that not ill-gotten 
wealth, but honest independence, confers 
dignity — ^who are taught to regard it not 
only as dishonest, but as mean and con- 
temptible in the highest degree for one 
man to live in idleness on the unrequited 
whip-extorted labor of others. 

Having thus shown that by the oommon 
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law of this state, which forbids tbe recog- 
nition of the laws of Georgia cited by the 
respondent, this boy is free, unless the 
constitution of the United States has given 
to the respondent the right to detain him, 
let us see what authority is given by that 
instrument or by the laws of congress in 
conformity thereto. 

By § 2, of the 4th article, " No per- 
son held to service or labor in one state 
under the laws thereof, escaping into an- 
other, shall in consequence of any law or 
regulation therein be discharged from such 
service or labor, but shall be delivered up 
on the claim oj the party to whom mch 
tervice or labor shall Be due" 

By the act of February 12, 1793,* the 
person to whom service is due, his agent 
or attorney, is authorized to seize the 
fugitive and take him before a judge or 
maostrate, and upon proving orally or by 
affidavit that the party claimed is a fugitive 
from service, to which he is held under 
the laws of the state from which he fled, 
that the person to whom the sei*vice is 
due, wishes to reclaim him, and has ap- 
pointed the claimant his agent or attorney 
JOT that purpose, the magistrate will grant 
a warrant for his removal. 

All state legislation respecting fugitives 
was expressly decided in Prigg v. The 
Commonwealth of Pennsylvania, f to be 
unconstitutional — ^the right to legislate on 
this subject being exclusive in congi'ess. 
So that whatever claim the respondent 
makes to this boy he must make under 
the constitution and this single act — which 
being in derogation of human liberty 
are to be construed strictly.^ He cannot 
claim under the provision of the constitu- 
tion, however large the interpretation 
which has been given it, for the reason 
that by his own admission he is not the 
person to whom the service is due, the 
return alleging that it is due to Mr. Chap- 
man. 

He cannot justify the detention of the 
hoy under the act of '93, even if he 
were in a position to avail himself of it — 
which is not the case. That act gives to 
the party entitled ceitain powers over a 
fugitive, upon a compliance with its re- 



* 1 United States Statates, 302. 

t 16 Feten. 

I BmiUr ▼. Hopper. I Waahine^tOD, C. C. 501. 
Ex pmrte Bimmoiia, 4 Washington, C. C. 396. Com- 
mowmeoUk v. Aoe$, 18 Pickering, 222-3. 



quirements. The respondent has not 
complied with them. He did not arrest 
George and take him before a judge for 
the purpose of obtaining a certificate. He 
secreted him on board of his vessel and 
removed the vessel from the wharf. He 
has not sought this investigation, but he 
has shunned the light, and has only been 
brought before your Honors by the strong 
arm of the law. 

But had he gone before a judge, under 
the act of '93, this return does not show 
the requisite proof to entitle him to a cer- 
tificate. 

First, He is to prove that by the laws 
of Georgia this boy owes service eft labor. 

There is no averment in the return that 
George owes service or labor to any one, 
but merely that he is held to labor or ser- 
vice *' as tJie slave of Charles Chapman." 
The objection is not captious or technical, 
but real, fundamental and substantial. A 
few years since, the legislature of New- 
York passed an act providing for the ap- 
pointment of agents, at the expense of 
the state, to travel through the south, and 
recover free colored citizens who had been 
kidnapped. George may be, for ought 
that appears on the return, a free citizen 
of New- York, who, having been kidnap- 
ped and carried to Savannah, was there 
held Of a slave, without being a slave or 
owing service. 

The claim of the respondent is in dero- 
gation of personal liberty, of natural right, 
and of common law. The proof must in 
every particular agree with the require- 
ment. This court has no intendments in 
favor of slavery, and will only yield to the 
exact compact. Claim a slave in such 
manner as the constitution recognizes, 
and he may be given up ; but let us dis- 
cover the slightest flaw in your demand, 
and we will avail ourselves of it to vindi- 
cate the honor of the state and the rights 
of the fugitive. The presumption here 
is, that the boy is free — not as in Georgia, 
that he is a slave. The return says that 
he admitted himself to be a slave. Be it 
so; under what circumstances was that 
admission made — was he free to go and 
come when he made it % Was it a volun- 
tary confession, with no one by to control 
himi It was a confession made under 
duress, and altogether worthless. 

But had it been a voluntary confession, 
a man cannot confess himself into slavery 
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— ^fae cannot make a contract to become a 
slave which our laws will recognize, for 
such a contract is wanting in the first es 
sentials to validity ; and certainly his con- 
fession cannot have more weight than his 
contract. 

Secondly, The act requires proof that 
the person claimed as a slave is a fugitive. 
Where is the evidence that he has fled 
from his master, supposing him to be a 
slave 1 How does this captain know that 
the master had not given nim permission 
to leave his service 1 We do not want 
suppositions, however reasonable — infer- 
ences, however strong — we require posi- 
tive proof. 

Thirdly, he must show that the master 
wishes to reclaim him, and that he is the 
authorized agent or attorney of the master 
for that purpose. There is no evidence 
before the court that the master wishes 
to reclaim him, and if he does wish it, the 
respondent has no authority to act for him. 
The right to the service is a personal right, 
given by positive municipal law, and a 
stranger cannot claim or exercise it. If 
the respondent is the agent or attorney of 
Chapman, where is the proof of his ap- 
pointment 1 It does not appear from the 
return that the respondent is even ac- 
quainted with Chapman, or knows him to 
be the owner of the boy ; but only sup- 
poses it from the boy's confession ; and 
he has not the shadow of a claim to his 
service or bis custody. 

He points us it is true, to the laws of 
Georgia, which make it lawful for any 
one within the jurisdiction of that state to 
arrest and secure a fugitive, but that law 
as we have seen, this court cannot recog- 
nize, and the arrest in this case was not 
made within the limits of Georgia, but 
upon the high seas — beyond its jurisdic- 
tion, and where no law of the federal go- 
vernment authorized his arrest by this res- 
pondent, being neither the owner, agent, or 
attorney. 

If by any legerdemain the laws of 
Georgia had clothed this respondent with 
the authority of the master, even then the 
boy would he entitled to his freedom, for 
the respondent brought him hqre volunta- 
rily, and the act of the agent is the act of 
the principal. 

He did not return to Georgia, although 
within two days' sail of Savannah, but 
brought him to New-York ; and if the 



excuse of convenience or business would 
justify the bringing the boy here, the same 
reason would suiHce if the vessel were 
bound hence for Boston or Liverpool be- 
fore her return, for his being carried as a 
slave wherever the respondent might wish 
to go. 

But the respondent had no authority 
whatever, to lay his hand upon the boy, 
and I respectfully submit to tne court that 
his present claim is founded in tort. That 
as the law of nations does not recognize 
slaves as property ; and as the constitu- 
tion, except with that 'restriction upon 
the several states, in regard " to persons 
held to service found within their borders,*' 
recognizes the common law by which a 
slave touching a free soil or a vessel under 
free flag, becomes eo instanti a freeman ; 
this boy when discovered by the respondent 
on the high seas, was free. His chains had 
fallen, and from that moment no one 
under the constitution and laws of the 
United States had a right to replace them 
or to exercise any control over him unless 
it were his former owner, should he suc- 
ceed in catching him. The respondent 
may have a claim upon this boy for his 
passage money, if he did not oblige him 
to work during the passage, and such rea- 
sonable claim we are willing to pay, bu^ 
he had no more right to lay his hands 
upon him, and confine and iron him, than 
he has to lay his hand upon any free 
colored man of our city. 

There are several averments in the re- 
turn disconnected from the law of this 
case, upon which I had intended to re- 
mark, but I have already too long claimed 
the attention of the court. 

I trust that I have clearly shown that 
the common law governs in this state, to 
the entire exclusion of the slave laws of 
Georgia, whatever may be the purpose 
for which this court are asked to recog- 
nize them — that the respondent can only 
claim under the constitution and federal 
law which must be sti-ictly interpreted, 
and which give him no warrant in the 
matter. 

That his exercise of authority over the 
fugitive was an usurpation in the com- 
mencement, and that its continuance in our 
port was a violation of personal right and 
an oflence against the dignity of the state 
— and that the boy now before the court 
is entitled to his immediate discharge. 
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ENGLISH CASES. 
Jit (iEljanar^. 

Before the Right Honorable Sir LAUNCELOT 
SHADWELL, Vice-Cbanceilor of Englaud. 

Lewis v. Billing. — June 30tk and July 
Ut, 1846. 

JOINT STOCK COMPANY CREDITORS PRO- 

TISIONAL COHHITTBE — PARTIES ^PLEAD- 
ING. 

BX filed by one of tlie shareholdors agaiust a cre- 
ditor and the members of the roauagiug com- 
mittee of a railway company, statiug that the 
committee were suiug the plaintiff in the name 
of the creditor, and that they had moneys in their 
hands applicable to the payment of the liabilities 
of the company^ asking a general account, and 
pmying that the defendants might be restrained 
ftom suing the plaintiff at law. Demurrer, for 
' want of equity and for multifahoosness, over- 
ruled. 
Shareholdfin not necessary parties to such a suit 
What a Slaking demurrer. 

This was a demurrer to a bill filed by the 
pjaintifi) as one of tbe partners in the 
Wolyerhampton, Chester and Birkenhead 
Railway Company, against Martin Bil- 
ling and tbe members of the managing 
committee of that company, to restrain an 
action at law, commenced aeainst the 
plaintiff, in the name of the defendant, 
billing. The bill stated several circum- 
stances attending the formation of die 
company. That the said proposed com- 
lany or partnership was, in October, lSi5, 
uly formed and constituted, and the de- 
fendants therein mentioned, (being all the 
defendants except Martin Billing,} together 
with the plaintifl, became partners therein. 
That such defendants, as the managing 
committee received considerable sums of 
money on behalf of the said company, and 
by reason of such receipt, they had got 
into their hands, and had in their posses- 
sion, upwards of 3000/., constitutmg the 
partnership assets of the said company, 
and applicable in discharge of its liabili- 
ties. That there were debts of the said 
company outstanding, which such defend- 
ants ought to discharge out of the partner- 
ship assets, so in their possession as afore- 
said, but which they refused to do. That 
amongst the outstanding debts of the said 
company^ was a debt due to the do- 
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fend ant, Martin Billing, for printing and 
engraving done on behalf of the said com- 
pany; and that the plaintiff is liable at 
law, as a partner in the said company for 
the said debt, and for the other outstand- 
ing debts of the said company. That a 
considerable portion of the debt, which 
was originally owing to the said defend- 
ant, Maitin Billing, had been paid by tbe 
other defendants into the hands of agents 
nominated by and on behalf of the said 
Martin BilUng ; and the said debt had been 
assigned by the said Martin Billing, to the 
said other defendants. That the said Mar- 
tin BilHng, notwithstanding such payment 
and deposit as aforesaid, had, at the re- 
quest of the said other defendants, brought 
an action against the plaintiff for his said 
debt, as a trustee for and on behalf of the 
said other defendants, and had been gua- 
ranteed and indemnified by them against 
all such costs, charges, damages, losses, 
and other risks to be incun-ed or sustained 
by reason of the said action, or by reason 
of the same being brought against one only 
of several co-contractors, or otherwise, in 
respect of the said debt. That the de- 
fendants, other than the said Martin Bil- 
ling, are now availing themselves of the 
said action of the said Martin Billing, for 
the purpose of indirectly compelling the 
plaintiff to pay the said sum. The bill 
also charged, that the other debts of the 
said company lefl unpaid as aforesaid, had 
been lefl unpaid, in order that the said 
defendants, other tlian the said Maitin 
Billing, might sue in the names of the cre- 
ditors to whom the same are owing, and 
might thereby indirectly compel payment 
of the said sum of 100/. There was 
also a charge, that the defendants ought 
to set forth an account of the number of 
shares allotted by the said company, and 
of the payments made on them. The bill 
also contained a charge in the following 
words : " That the said defendants ought 
to set forth an account of all cheques 
signed by them, or any of them, on the 
assets of the said company, with the dates 
thereof, and by whom each was signed, 
and in what manner and for what pur- 
poses the amounts deducted for, have re- 
spectively been and applied,* and whether 



* It appeared that an error bad been made in the 
engrossment of the bill. 
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in such case, the drawing of the cheque and 
the appHcation of the money, was with 
the sanction of tlie said committee, and 
in what manner such sanction was given ; 
that the persons among whom they intend 
to disti-ibute the said moneys, are, with the 
exception of the plaintiff, all the partners 
in the said companies ; and that such per- 
sons are in som6 manner, though they 
refuse to disclose in what manner, inter- 
ested in the relief hereby sought, and ne- 
cessary parties to this suit ; and the said 
defendants are' well acquainted with the 
names and addresses of such persons, but 
they refuse to inform plaintiff of the names 
and addresses of such persons, and plain- 
tiff is ignorant thereof. And the bill fur- 
ther contained a charge, that such persons 
were numerous and more than 200 in 
number ; and that their interests, so far as 
they are interested in this suit, were iden- 
tical with those of the defendants, other 
than the said Martin Billing, and that they 
are sufficiently represented in this suit by 
the said defendants. And the bill prayed 
that the said defendant, Martin BilUng, 
might be restrained from prosecuting the 
said action at law, and from commencing 
or prosecuting any other action or suit 
against the plaintiff in respect of his said 
debt ; and that the said other defendants 
might be restrained by the like order and 
injunction of this court, from prosecuting 
the said action in the name of the said Mar- 
tin Billing, or otherwise, and from bringing 
any other action against ihe plaintiff in 
the name of the said Martin Billing, or in 
the name of any creditor of the said com- 
pany, in respect of any debt due from the 
said company ; and that the said last men- 
tioned defendants might be restrained 
from disturbing, paying away, or parting 
with the balance of the said partnersliip 
assets of the said company, or any part 
thereof, except in payment of the habili- 
tios of the said company. To this bill tho 
defendant, Martin Billing, demurred 
generally for want of equity ; and further, 
because the bill was exhibited against the 
defendant Billing, and the other defendants 
for several distinct matters and causes, in 
many whereof, as appeared by the said 
bill, the defendant Billing was not in any 
manner interested or concerned, by rea- 
son of which distinct matters, the said bill 
is drawn out to a considerable length ; 



j and this defendant was compelled to take 
. a copy of the whole thereof, and by join- 
ing separate and distinct matters together, 
which do not depend on each other, in the 
said bill, the pleadings, orders, and pro- 
ceedings would, on the progress of the 
said suit, be intricate and prolix, and put 
defendant to unreasonable and unneces- 
sary expense in taking copies of the same, 
although several paits thereof no ways 
relate to or concern him. He also de- 
murred ore tenv^ for want of parties, as 
no shareholders were made parties. 

K. 5. Parker and HcdleU, for the de- 
murrer. In the first place, there is a clear 
defect in die allegation of title. It no 
where appears on the bill that all the 
shares have been allotted ; in fact, from 
some of the allegations, it might be in- 
ferred, that they have not, and therefore, 
the company may not be in existence. 
Walstah V. Sponistooode, 3 N. Y. Le^. 
Obs. 361. It does not appear that the 
plaintiff has paid one farthing towards the 
partnership. Then as to parties, some of 
the shareholders ought to have been par- 
ties ; some may have paid their deposits, 
others not. Richardson v. Larpent, 2 
You. & C. 507, and Wallfum v. Ingilhy^ 
1 M. & K. 61. There is a sort of allega- 
tion, that the plaintiff does not know the 
names of the paities, but, as they are now 
all registered under 7 & 8 Vict. c. 110, 
he might have ascertained them. The 
case of FernUtough v. Leader^ was also 
mentioned, which was a very similar case 
to the present ; and decided in the same 
mamier on demurrer by the Vice Chan- 
cellor of England, on the 14 May, 1846. 

BeiheU and J, Adams, appeared in sup- 
port of the bill, but were not called 
upon. 

Thi; Vice-Chancel lor. — It is my 
opinion that this demurrer ought to be 
overruled. It may, perhaps, be true, that 
in detail, the circumstances stated in the 
case of Fernihough v. Leader, are not the 
same as in the case before me ; nor is it 
necessary that they should be the same, 
in order that the principle on which tho 
court then proceeded should be tho same 
as in this case, which appears to me to pre- 
sent a very plain equity on the part of'^the 
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plaiodify at least as against the defendant 
Biiling. The case appears upon the bill 
as filed, that one of the debts due by the 
company, was the debt due to Billing him- 
(^Ify for which he has thought proper to 
sue the plaintiff, as a partner liable to him ; 
and what is alleged m the bill is, that the 
other defendants have received monevs 
belonging to th6 company, which are m 
the hands of the parties who have received 
them, applicable to the debts due from the 
company, and there£)re, to the debt due 
from the company to Billing, and for 
which Billing has sued the plaintiff. It 
18 represented, that in effect, the debt has 
actually been paid; so that Billing- is in- 
demnified against any possible considera- 
tion of non-payment, and has assigned his 
debt, and allowed them to bring this ac- 
tion. Now, by all this statement. Billing 
is bound. The bill, then, is filed, as I 
understand it, not for the purpose ol car- 
rying the partnership into execution, nor 
for the dissolving it, nor for interfering, 
except to this extent, that these moneys, 
wlu'ch the other defendants and Billing 
have in their hands, may bo declared ap- 
plicable to the payment of the debts due 
from the partnersliip. That there is, then, 
a plain equity against Billing, no human 
being can doubt, because it is not equita- 
ble, that the paity whose debt is paid 
should lend his name, in order that, be- 
cause a legal debt has not been paid, the 
defendants may harass the plaintiffs at 
law when they have money applicable to 
the payment of the debt. I know nothing 
about the facts further than appears upon 
the face of the bill. It appears to me, 
that a consistent case is stated on the bill, 
and, as a demurrer has been put in for 
want of equity, the mere statement dis- 
poses of that. Then it is said, that the 
bill is multifarious. I do not see it: it 
states the contraction of the debt and 
other circumstances, but it makes it bind- 
ing upon the other defendants, the cestui 
que trusts of the action, to apply the mo- 
neys to the payment of debt. What mul- 
tifariousness is there in that 1 Now, Bil- 
ling, by the nature of the proceeding, has 
implicated himself in the lines of duty to 
be pursued by the defendants. This is a 
• voluntary act, and he has blended himself 
with it. I do not think that there is a 
want of parties. The bill is filed for the 
VOL. v. 6 



purpose of having a limited distribution 
of the partnership assets ; it only asks that 
something be done for the benefit of all, 
in which the absent can participate as well 
as the present. I am not sure that this 
ought not to be treated as a speaking de- 
murrer, because the framer of the de- 
murrer has taken upon himself to say, that 
the consequences will be intricate and pro- 
lix. Now, is not this a fact necessarily 
apparent upon the record, and does it not 
render the demurrer a speaking demun^er ? 
I do not wish to insist upon this, because 
I think, that, upon the substance of the 
case, the demurrer ought to be over- 
iiiled. 

Demurrer overruled. 



3n ti)e (iIIlQeen'0 3tml). 

Before the Right Honorable Thomaa Lord DEN- 
MAN, Chief Justice, and the rest of the Judges. 

Gillett v. Whitmarsh and others. — 
May 4, 1846. 

Asrampsit on promiawry note made by defendant 
and T.W., who had become bankrupt, for 150^, 
payable to plaintiff twelve months after date. 
Flea, that T. W. was indebted to plaintiff in 
3612/. ; an(l that it was a^i^reed between plaintiff 
and defendant, and T. W., that plaintiff should 
accept 1500t in satisfaction, and that, in con- 
sideration thereof, defendant would make a pro- 
missory note, and deliver it to plaintiff in paK 
payment of the 1500/., and that plaintiff would 
not enforce, or in any way claim or demand pay- 
ment of the 3612/. ; that T. W. became a bank- 
rupt, and plaintiff, in violation of the agreement, 
proved under the commission for 3612/. ; and that 
the note thereupon became void. The agreement 
proved was, that upon payment of 350/-, down, 
and 150/., by promissory note, and lOOOt by 
bond, T. W. should be released from the 3612/. 
Held, first, that there was a material variance 
between the agreement stated in the plea and 
that proved. 

Secondly, that the plea if proved, would have af-^ 
forded a defence to the action. 

Assumpsit by the drawer against the 
makers of a promissory note, one of whom 
had become bankrupt On the trial, 
before Lord Denman, C. J., at the Lon- 
don sittings, after Michaelmas Term, in 
1843, it was contended for the defendant, 
Whitmarsh, (the other defendants had suf- 
fered judgment by default,) that the plain- 
tiff having proved under the commission 
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against the bankrupt defendant, and 2s. 
in the pound having been paid, the plain- 
tiff was restrained, by agreement, from 
suing on the note. The jury found a 
verdict for the defendants. The plead- 
ings and evidence are stated in the judg- 
ment of the court. In the following 
Hilary term, a nile nisi was obtained for 
a new trial, and for enteiing judgment 
for the plaintiff non obstante veredicto. 

Sir Fitzroy Kelly , Solicitor Greneral, 
and Lush^ showed caufie. — First, it is ap- 

Sarent on the face of the plea, that the 
efendant was a surety ; and the law im- 
Sorts a condition, that the creditor should 
o nothing to peril the situation of the 
surety. A contract that the plaintiff would 
not sue the principal, nor claim the whole 
debt, is implied in the agreement. The 
agi'eeraent stated in the plea cannot be 
construed as an agreement that the 1500Z., 
should be paid in cash. There is one 
agreement only, and it is sufficient to set 
out so much of it as shows a defence to 
the action. If there was a subsequent agree- 
ment, that another portion of the debt 
should be paid by another person, the first 
agreement would be void. The substance 
of the defence is, that the note was given 
for a consideration which has failed. It 
is not attempted to inti-oduce new terms 
into the agreement As between parties 
to a note, the consideration may always 
be disputed. [Lord Denman, C. J., re- 
ferred to Mostly V. Hanford, 10 B. & C. 
729.] In that case, parol evidence was 
offered to contradict the note : this de- 
fence is, that the note is no longer payable, 
as all the consideration having failed, it 
does not seek to alter the terms of the 
note. Evidence is admissible to deny the 
receipt, of value, though riot to vary the 
terms of the engagement to pay the 
, amount. Wdls v, Hopkins^ 5. Mee. & W. 
7. Secondly, the claim of a dividend un- 
der the commission is a violation of the 
contract; proving against the estate of 
the bankrupt, prejudices both the princi- 
pal and the surety. It prejudices the 
principal, because by withdrawing assets, 
it may reduce the dividend below 16*. in 
the pound, and so deprive him of the 
beuefit of the certificate. It prejudices 
the surety, because it diminishes the divi- 
dend payable out of the estate under the 



statute. The surety has a right to prove, 
though the payment made by him is after 
the commission has issued ; but he must 
show that he was surety foi* the whole or 
part of the identical debt in respect of 
which the creditor proved. The defend- 
ant was not surety for the sum of 3612/. 
which was the debt for which the plaintiff 
proved, but for the sum of 1600/., which 
the creditor agreed to substitute for the 
3612/. By proving for 3612/., the credi- 
tor has repudiated the new debt, and re- 
verted to the original claim. 

Sir Frederick Thcssiger^ (Attorney Ge- 
neral,) and Hoggins^ contra. — First, there 
was no proof of the agreement stated in 
the plea : it was necessary to prove- an 
agreement, not merely that Whitmarsh, 
the father, should not pay more than 1 500/., 
but that ^o attempt should be made to 
obtain more. The contract given in evi- 
dence does not say that the plaintiff will 
change the debt of 3612/. to a new debt 
of 1500/., but that in respect of the debt 
of 3612/., he vnli take and accept 1500/. 
in satisfaction. 

Until the plaintiff had received 1500/., 
he was in a condition to enforce paymen 
to the extent of that sum. The defend- 
ant might have complained if he had not 
proved under the commission, in respect of 
the debt of 3612/., because the receipt by 
the plaintiff of a dividend, would be for 
the oenefit of the surety. Secondly, the 
plea only states an independent agree- 
ment, not an agreement upon condition 
that tbe note should be void if an attempt 
was made to enforce payment of the 3612/. 
The defendant should have objected in 
the court of bankruptcy, that the plain- 
tiff had no right to prove for 3612/., and 
that court would have inquired whether 
there was any other debt. [They cited 
Adams V. Undley, 1 Mee. & W. 374 ; Tyr. 
& Gr. 620 ; Abbott v. Hendricks, 1 M. &: 
Gt. 791, 992 n.] 

Our, ad, wit. 

Lord Denman, C. J., now delivered the 
judgment of the court — The declaration 
stated that the defendants, together with 
one Thomas Whitmarsh, who had become 
bankrupt, made a promissory note on the 
26th September, 1842, for payment to the 
plaintiff or order, twelve months after 
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date, of 150/., with interest from the date 
of the note. To this the defendant Whit- 
marsh pleaded, that one Thomas Whit- 
marsh was indebted to the plaintiffin 36 1 21, 
10*., and that it was agreed between the 
plaintifi& and the defendants, and Thomas 
Whitmai*sh, that the plaintiff' should ac- 
cept 1500/. in satisfaction; and that, in 
consideration of the premises, and that 
plaintiff would accept 1500/. in satisfac- 
tion, the defendants would make the pro- 
missory note mentioned in the declaration, 
and deliver it to the plaintiff in part pay- 
ment of the said sum of 1500/., and that 
the plaintiff should not enforce, or in any 
way claim or demand payment of the 
orisinal debt of 3612/. 10«., and that the 
detendant made the note upon those 
terms, and for no other consideration. 
That Thomas Whitmarsh, after the note 
was made, and before it became due, be- 
came a bankrupt, and the plaintiff, in vio- 
lation of the agreement, proved under 
the commission for the original debt of 
3612/. 10«. ; and that the note thereupon 
became void. The plaintiff replied de 
injuria. 

^ Upon the trial, the jury found a ver- 
dict for the defendants, but a motion was 
made for a new trial, upon the ground 
that the evidence did not support the plea 
as to the terms upon which the note was 
stated to have been given ; and we are of 
opinion that it did not, and that the rule 
should be absolute for a new trial. 

The agreement stated in the plea is, 
that the plaintiff would accept 1500/. in 
satisfaction; that the defendant should 
make the promissory note in part pay- 
ment of the 1500/. ; and the plaintiff should 
not enforce, or attempt to enforce, or in 
any way claim or demand, payment of the 
original debt of 3612/. 10*. 

The evidence, however, was, that on 
. giving 350/. down, 150/. by note, and a 
bond of the Misses Self, and another for 
1000/., Thomas Whitmarsh should be re- 
leased from the original debt ; and a deed 
between the parties, executed in Novem- 
ber, after the note was given, was confir- 
matory of the evidence of the witnesses to 
the original agreement, that such were the 
terms of the arrangement made at the 
time. 

There was, it seems to us, a most ma- 
terial variance between the agreement 



stated in the plea and that proved. Tlie 
agreement in the plea is, that the plaintiff 
would accept 1500/. in satisfaction ; that 
the defendant should make his note in part 
payment; and that the plaintiff would 
not enforce, or attempt to enforce, pay- 
ment of his original debt. But the agree- 
ment proved was, that, upon payment of 
350/. down, and 150/. by promissory note, 
and 1000/. by bond, Thomas Whitmarsh 
should be released from the original debt, 
making the obligation upon the plaintiff 
to release the bankrupt, or to refram from 
prosecuting his claim, a condition subse- 
quent to his receiving 300/. down, and a 
bond for 1000/., as well as the promissory 
note, which most materially varies from 
the agreement as stated in the plea. 

The rule was for a new trial, or judg- 
ment for the piahitiffnon obstante veredicto; 
but though we think the plea was not 
supported by the evidence, we do not 
think, that after verdict, it is bad upon the 
face of it, or that, supposing the agree- 
ment and other facts stated in it to nave 
been proved, it does not afford a defence 
to the action, as showing a total failure of 
the consideration upon which the note 
was given. We therefore think the rule 
should be made absolute for a new trial. 
Rule absolute Jar a new trial. 



Barber and others v. Butcher. — 2Sth 
April, 1846. 

A deed of aangnment of a life policy contained a 
covenant by defendant, the assignor, that he would 
pay to the C. Insurance Company, the annual 
premium and other moneys which should be re- 
quired to keep the policy on foot, when and as 
the same should become due and payable ; and 
that, if the defendant should neglect or refuse to 
pay the annual premium, within seven days af- 
ter the 5th June, in every year, it should be law- 
ftil for plaintifli to pay the annual premium, die, 
and sue for and recover the same from defendant 
in an action at law, as for money paid by them 
to and for the use of defendant, and at his re- 
quest Held, that an action of debt lay to re- 
cover an annual premium paid by plaintins, upon 
default of defendant in paying the same. 

Debt. For that whereas, heretofore, to 
wit, on 27th February, 1841, by a certain 
indenture then made, between me defend- 
ant of the one part, and the plaintiff of 
the other part, [profert thereot,] reciting, 
that by a policy of assurance, bearing 
date the 3d July, 1839, and numbered 
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** 1415," the society for equitable assur- 
ance on lives and survivorships, called and 
known by the name of " The Caledonian 
Insurance Company," assured to the de- 
fendant the sura of 9991. 19s. to be paid 
to his executors, administrators, or as- 
signs, after the decease of the said defend- 
ant, when the same should happen, at or 
under the annual premium ot ^39 15s, ; 
and reciting, that the defendant was in- 
debted imto the plaintiffs, John Sutton 
Barber and James Cole, in the sum of 
1449Z. 12*., and to the plaintiff George 
Crump, in the sum of 1008/. 12*., and that 
the said parties had agreed, on receiving 
a sum equal to 10*. in the pound on their 
respective debts, to be paid at intervals, 
commencing from the 5th February, then 
last, of nine, fifteen, eighteen and twenty- 
four months, and secured by the guaran- 
tee of one William Taylor Smith, to re- 
lease the defendant from all personal lia- 
bilities in his lifetime, in respect of the re- 
maining 10*. in the pound, on his assim- 
ing over to them, the plaintifis, the pohcy 
of assurance herein before mentioned, as 
a security for the repayment to them, so 
far as the amount payable under such po- 
licy might extend, of such portion of the 
remaimng 10*. in the pound on their re- 
spective debts, as might not have been vo- 
limtarily paid by the defendant in his life- 
time, he, the defendant, agreeing to keep 
the said policy valid and subsisting dur- 
ing his lifetime ; and that the said William 
Taylor Smith, had given his guarantee for 
the payment by the defendant, of 10*. in 
the pound, on the respective debts due to 
the said plaintiffs, John Sutton Barber and 
James Cole, and this said plaintiff George 
Crump, at the times therein before men- 
tioned : it was witnessed, that in pursu- 
ance of the said agreement, and in con- 
sideration of the defendant being dis- 
charged from all personal liabilities in his 
lifetime, in respect of the 10*. in the pound 
that should remain due to the plaintiffs, 
afier the payment to them of the 10*. in 
the pound on their respective debts, in the 
manner and at the times thereinbefore 
mentioned ; he, the defendant, had bar- 
gained, sold, assigned, transferred and 
set over unto the plaintiffs, their execu- 
tors, administrators and assigns, the said 
policy of assurance thereinbefore recited, 
and the said sum of 999/. 19*., assured 



thei*eby, and all other moneys, benefits and 
advantages to be had, received, or ob- 
tained under, or by virtue of the said po- 
licy, and full power and authority to 
ask, demand, sue for, recover, and receive, 
and give effectual acquittances, releases 
and discharges for the said sum of 999/. 19*., 
and other moneys, and all the light, title, 
interest, possibility, claim and demand 
whatsoever, both at law and in equity, 
of him the defendant in, to, out of, or upon 
the said pohcy, moneys and premises there- 
by assigned, or intended so to be, to have 
and to hold the said policy, moneys, and 
premises thereby assigned, or intended so 
to be, unto the plaintiffs, upon trust, to 
pay rateably out of the moneys received 
under such pohcy, and so far as the same 
would extend, tlie balance that should then 
be remaining due &om the defendant to 
the plaintiffs of the debts then due from 
him to them respectively, as therein be- 
fore mentioned, and after payment of such 
balance, to pay the surplus, if any, to 
the executoi's, administrator or further 
assigns of the defendant ; and the defend- 
ant did thereby, for himself, his heh*s, ex- 
ecutors, and administrators, covenant and 
agi'^e with the said plaintiffs, their ex- 
cutors, administrators and assigns, that 
he would, during the continuance of that 
security, from time to time, pay, or cause 
to be paid, to the said Caledonian society 
for equitable assurances on lives and isur- 
vivorships, the said annual premium of 
37/. 15*., and other moneys which should 
be required for keeping the said policy on 
foot, when and as the same should become 
due and payable, in respect of the said 
policy thereby assigned or intended so to 
be ; and also would, fi:om time to time, de- 
liver to the plaintiff the receipts for the 
premium or moneys so paid, and that, if 
the defendant should at any time, refhse 
or neglect to pay the said annual pre- 
mium, or to deliver the said receipts for the 
payment thereof, \vithin seven days after 
the 5th June, in every year, on which day 
in every year, the said annual premium 
would from time to time become due, it 
should be lawful for the plaintiffs, or either 
of their executors, administrators or as- 
signs, to pay the said annual premium and 
all other moneys which might be required 
for keeping the said pohcy on foot, and 
sue for and recover the same from the de- 
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fendant in an action at law, as for money 
paid by them, or either of them, to and for 
the use of the defendant, and at liis re- 
quest, with the interest for the same, at 
the rate of 51. per cent, per annum, as by 
the said indenture, reference being there- 
unto had, will, among other things, fully 
appear, and the plaintiffs in fact, say, that 
alter the making of the said indenture, and 
during the continuance of the said secu- 
rity, and of the said policy, to wit, on tlie 
5th of June, 1844, one annual premium, 
amounting to the sum of 37/. 15«., upon 
and in respect of the said poHcy, became 
due and payable to the said Caledonian 
society, for keeping the said policy on 
foot ; and that the defendant, having re- 
fused and neglected to pay the same pre- 
mium, or to deliver any receipt for the 
payment thereof, ^vithin seven days after 
the said 5th June, the plaintiffs, afterwards, 
and after the expiration of said seven days, 
to wit, on the 26th June, in the year last 
aforesaid, paid the said annual premium, 
amoimdngas aforesaid, to the said Caledo- 
idan society, for the purpose of keeping on 
foot the said policy, the said payment be- 
ing then necessary and requu'ed for that 
purpose, by reason whereof, and of the dc- 
fcnoant not having repaid the said money 
to the plaintiffs, an action .hath accrued to 
the plaintifi&, to demand and have of and 
from the defendant, the said sum of 
37/. 15*. parcel of the said sum above 
demanded. Count upon an account 
stated. The defendant, after craving oyer 
of the deed, which he set out, demurred 
specially. Joinder in demurrer. 

Peiersdof, for the defendant. — This is 
not a covenant to pay money upon which 
an action of debt will lie, but a collateral 
covenant : the defendant does not cove- 
nant to repay to the plaintiffs the premium 
and moneys which they may pay to the Ca- 
ledonian Insurance Company. The proper 
action would be for the breach of covenant, 
which would accrue to the plaintiffs im- 
mediately upon the neglect or r#asal of 
the defendant to pay the insurance com- 
pany, and no other or new cause of ac- 
tion accrues upon the payment of the 
premium by the plaintiffs to the insurance 
company. [He cited Harrison v. Ma- 
;^?ii7*,10Me.&W.768; Randall y. Righy, 
4 Me. & W. 130 ; Lord EUenborough, in 



Kcr V. Osborne, 9 East, 380 ; Marshall v. 
Hopkins, 15 East, 309, 314.] 

Crompion, contra. — ^Whon a sum of 
money is to be paid by viitue of a cove- 
nant, deed or other instrument, and action 
of debt will lie upon it, if the sum is as- 
certained at the time of bringing the ac- 
tion. Hooper v. ShejyJierd, 2 Str. 1089 ; 
Ihgledcw V. Cripj)Sy Lord Raym. 814 ; 2 
Salk. 658. If one man promises to pay 
the debt of another, that may be the 
ground of an action for damages ; but if 
he covenants by deed to pay A. a certain 
sum, debt lies upon it. Com. Dig., 
" Debt," A. 4. [Lord Denman, C. J., re- 
ferred to Yates v. Aston, 4 Q,. J3. Rep. 182 ; 
3 G. & D. 1 ; 7 Jur. 83, which was an 
action of debt on a mortgage deed,] in 
that case there was no covenant to repay 
the money. [He also cited Evans v. 
Jones, 5 Mee. & W. 295.] 

Fetersdoff, in reply. — The plaintiff does 
not rely on the express covenant, but on 
a subsequent provision in the deed : he is 
not at liberty to do that. No subsequent 
provision can vary or limit the preceding 
part, so far as relates to the form of ac- 
tion. There is no analogy between this in- 
strument and a charter party, in which case 
fi^eight has been actually eai*ned. In the 
case of a mortgage deed, an action of debt 
lies because there is a contract to repay 
a specific sum to the mortgagee. Suppose 
the defendant had tendered the amount, 
and the plaintiffs had elected to proceed 
on the express covenant, the tender would 
be no answer to the claim for damages, 
though it would in an action of debt. 
Again, suppose the defendant had re- 
covered judgment in an action of cove- 
nant, that would be no answer to a subse- 
quent action of debt. 

Lord Denm AN, C. J. — ^I have no doubt 
that the action of debt may be maintained 
on the deed which is set out in pleading, 
and which shows these facts : it is money 
which the defendant was liable to pay to 
the directors of the insurance company, 
and he has given authority to the plaintiffs 
to pay it. 

Williams, J. — ^It appears to me, that 
the point mainly reliea upon by Mr. Pe- 
teraaorff is, that the action of debt only 
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• lies for a sum certain. I think this is a 
sum certain : id cerfum est, quod certum 
reddi potest. It is brought for the amount 
of a sum payable to the insurance 
office ; when it is paid, it is ascertained 
and. known to both parties; and, there- 
fore, the action of debt will lie. 

Coleridge, J. — ^It is only by a confu- 
sion of the facts that any difficulty arises. 
This is an assignment of a policy, and the 
assignor, of course, enters into an agree- 
ment to pay the premiums. If he does 
not pay, it is said that the plaintiff has no 
right to pass that by, and that an action of 
covenant only will He ; but how unreason- 
able that is. By the non-payment of the 
premiums the policy might be forfeited, 
and the party might be unable to give the 
plaintiffs- any adequate indemnity. This 
deed provides, that if the defendant does 
not pay the premiums, the plaintiff may. 
When that power is exercised, there is a 
sum certain paid with the defendant's au- 
thority, and that is the ordinary case in 
which an action of debt lies. There is no 
reason why it should not lie for that sum 
of money, because it turns out that the 
authority for paying it was 'contained in 
a deed. 

Judgment for plaintiff. 



Mayor v. Ward.— /a». 29«*, 1846. 

A«ampmt for work and labor as an architect, and 
for commismon. The plaintiff's particulan of de- 
mand, claimed 5^ per cent, for commiBsion. Held, 
that the ptaintifT mi^ht recover for work and la- 
boar, although the jury negatived the right to 
commission. 

AssuMFsrr for work and labor as an 
architect, and for commission. Pleas: 
first, non-assumpsit; secondly, payment. 
The particulars of demand, claimed the 
sum of 511/. Is, 5d, including 40/. paid into 
court, being 51, per cent, commission on 
the estimated expenditure. At the trial, be- 
fore Lord Denpian, C. J., at the Middle- 
sex sittings afler last Michaelmas term, 
the plaindn proved that he had been em- 
ployed as an architect, in superintending 
the building of a house for the defendant, 
firom the year 1837 to the year 1844. 
There was no evidence of any asreement ; 
but accoonts were delivered or disbuTve- 



ments and journeys, charging 21, 2s. per 
day for the time occupied in the journeys. 
The defendant had paid the plaintiff* each 
year, 100/. as professional fees. In 1844, 
the plaintiff claimed per centage as an 
architect. The defendant disputed the 
right of the plaintiff to charge commission, 
and contended, that the sum mentioned in 
the particulars being claimed expressly 
as commission, the plaintiff could not be 
let in, to show what he was entitled for 
plans and di-awings. The Lord Chief 
Justice told the jury, that though the de- 
mand in the particulars was expi^ssly in 
respect of commission, yet it was compe- 
tent for the plaintiff to put his claim upon 
the alternative of the value of the draw 
ings and other matters, which as architect, 
he had provided for the work. The jury 
negatived the claim of the plaintifi* foi* 
commission, but gave a verdict for thv 
plaintiff for 100/. 12s, In the following 
term, (Jan. 12,) 

Sir F, Thesiger, Attomey-Greneral, 
moved for a rule nisi for a new trial on 
the ground of misdirection, and upon an 
affidavit. Particulars are not to be con- 
strued with the same strictness as plead- 
ings ; but the plaintiff is not to be allowed 
to make a claim at the trial, substantially 
different from that stated in the particulars. 
A claim for work and labor, and a grttan- 
turn meruit, is substantially different from 
a claim of 51, per cent, commission, and 
the defendant would not be prepared with 
evidence to rebut the latter claim. The 
object of furnishing particulars is to pre- 
vent a surprise on the defendant. Daven- 
port V. Davis, 1 Mee. & W. 670 ; Roberts 
V. Efsworth, 10 Mee. & W. 653 ; Brcckon 
V. Smith, 1 Adol. & EIL 488. [Patteson, 
J. — The particular do not claim the 51, 
percent, commission on the footing of any 
agreement, so as to confine the plaintiff to 
a particular contract. If that had been 
so, it would not be open to the plaintiff to 
go into a case upon the quantum meruit, 
Theigt the cause of action stated in the 
declaration, is work and labor, and I do not 
see why the statement in the particulars 
may not be taken as a mode of estimat- 
ing the amount. 

Our, ad, vuU, 

Lord Dbnman, C. J., now delivered th% 
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judgment of the court. — ^In this case, we 
have looked at the bill of particulars and 
at the affidavit of the attoniey, and think 
that there is no gi-ound for a rule nisi for 
a new trial. Although the plaintiff's par- 
ticiilai-8 were for commission, we think 
that they cannot reasonably be considered 
to bind him to recover that only, and that 
indeed, they could not so bind him ; and he 
ought to be at liberty to show the value of 
his services. The defendant, therefore, 
ought to have been prepared on his part 
to show the value of the work done ; and 
therefore, there is no ground for the rule. 
Rule refused. 



Lewib v. SAMUfeL.— £fl«<fr Term, 1846. 
ASSUMPSrr — ^attoilney — ^negl ioence. 

An aUomej being employed to conduct a prosecn 
tjon, gaTe an andertaking that he would not 
charge foil fees, but that he would only charge 
the money actually expended in conducting the 
barineaB. In consequence of the negligent con- 
duct of the attorney, the indictment failed. 

Btid, that ha could not, under such circumstances, 
recover back the money so expended. 

This was an action of assumpsit tried be- 
fore Mr. Justice Wightman, on an at- 
torney's bill, and a verdict was found for 
the plaintiff, for SSL Lewis had been 
employed as an attorney for the plaintiff, 
in an action of Samuel v. Isaacs, and in 
the course of that cause, certain facts 
were sworn to in an affidavit, which were 
alleged not to be true. And a prosecu- 
tion for perjuiy %vas instituted. Lewis 
was employed to conduct the prosecution, 
and he gave an undertaking to Samuel, 
that for the business done in respect of the 
prosecution, *he would not charge full costs, 
but he would be content to be paid the 
money actually expended. 

The indictment failed because the 
christian name of the commissioner, before 
whom the affidavit was sworn, was not 
properly stated, and it appeared in evi- 
dence that Lewis had been guilty of great 
negligence in not making proper exertions 
in order to ascertain the correct name of 
the commissioner. The present action 
was brought to recover the money actu- 
ally expended in conducting the prosecu- 
tion, as well as for work done unconnect- 



ed with this transaction. The jury, under 
the direction of the learned judge, being 
of opinion that Lewis had been guilty of 
gross negligence in conducting the prose- 
cution for perjury, did not include in 
their verdict any part of the claim made 
in that respect. 

Watson now moved for a rule to show 
cause why the verdict should not be in- 
creased by the amount of the sum expend- 
ed by the plaintiff in respect of this pro- 
secution. This is money expended under 
a contract, and is distinguishable from 
the cases of Hill v. Feather sUmhaugh^ 7 
Bing. 569, and Shaw v. Arden, 9 Bing. 
287, where it has been held that an at- 
torney cannot charge for work which is 
useless towards accomplishing the object 
his client had in view : those cases only 
apply where an attorney seeks to recover 
remuneration for his work and labor, and 
not to a case like the present, where he 
only seeks to reimburse himself the money 
he has expended in conducting the prose- 
cution for the defendant. [Lord Den- 
man, C. J. If he loses his labor in the 
one case, why should he not lose his mo- 
ney in the other :] The case stands on the 
same principle as that of a bailee, with- 
out i-eward, and the plaintiff is entitled to 
recover. 

Lord Denman, C. J. — ^I do not think 
that there is any ground for granting this 
application, by reason of the gross negli- 
gence of the plaintiff, the work in respect 
of which this claim is made, has become 
entirely useless to the defendant. 

Patteson, Williams and Wiohtman, 
J.*8, concurred. 

Rule r^sed. 



Barley v. Walpord. — May 26«A, 1846. 

Declaration in cam stated, that plaintiff wtt a 
dealer in printed silk goods, and had sent defend- 
ant dlveiB lotB of such goods, the last of which 
contained handkerchiefs, which had been printed 
b^ plaintiff with a certain ornamental pattern, 
and that he was about to print othen in the same 
manner for profit; all which was known to de- 
fendant: yet defendant, contriving tp defirand 
piamtiff, and to induce him to desist from si 
printing the same and deprive him of the profits 
and to acquire thn same for his own sole use and 
beiMfit, UhsOf rapiwMited to plantiff, oC mad 
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concerning the last lot and tho handkerchieis, that 
in the last lot there was a copy of a registered 
pattern, and that the parties intended to proceed 
against plaintiff in the most expensive manner, 
by injunctien, (thereivy meaning that the pattern 
was a copy of a pattemi registered according 
to the statute,) whereas in fact, no such pattern 
had been registered ; and no parties did so intend, 
as defendant well knew. Special damage : — 
Held, that the declaration disclosed a gocd oaose 
isf action; aad that an imnaeado was unneces- 
sary. 

Case. Declaration stated: For that 
wbereaa, the plaintiff, before and at the 
time, &c.y was and £rom thence hitherto 
hath been and is a printer of silk goods, 
and hath during all that time used, exer- 
cised, and carried on the trade and busi- 
ness of a printer of silk goods ; and the 
plaintiff^ before the committing of the 
grievance aforesaid, had sent and delivered 
to the defendant divers lots of printed 
goods, and in the last lot of such goods, 
which the plaintiff had so sent and deliv- 
ered to the defendant, before the commit- 
ting of the grievance hereinafter men- 
tioned, there were divers woven fabrics, 
«f silk, to wit, silk handkerchiefs, which 
had been printed by the plaintiff in the 
way of his said trade or business, with a 
certain pattern or design for the ornament- 
ing of the said silk handkerchiefs,' and had 
been published by the plaintiff to the de- 
fendant and other persons, before the 
committing of the grievances hereinafter 
mentioned ; and the plaintiff^ before and 
at the time, &c., was also about to print 
other woven fabrics of silk, to wit, other 
silk handkerchief in the way of his said 
trade or business, with the same pattern 
or design for the ornamenting of tne last 
mentioned silk handkerchiefs, and to pub- 
lish the same, when so printed, in the way 
of the plaintiff's said trade or business, 
for gain and reward to the plaintiff in 
that behalf: of all which premises, the 
defendant, before and at the time, &c., had 
notice. Nevertheless, the defendant, well 
knowing the premises, but contriving, &c., 
to deceive, injure and defraud the plain- 
tiff in this behalf, and to induce him to 
desist from printing or omameuting any 
more handkerchiefs, with tho said design 
or pattern, and to deprive him of all the 
gains and profits, which he might and 
would have made and derived therefrom, 
and to cheat the plaintiff out of the bene- 



fit, profit and advantage of the said design 
or pattern, and to acquire the same for 
the sole use and benefit of him the defend- 
ant, and to put the plaintiff to gi-eat and 
unnecessary expense and trouble, and to 
vex, harass, and injure the plaintiff, hei-e- 
tofore and long after the Ist September, 
1843, to wit, on, &c., falsely, fraudulently, 
and deceitfully represented and affirmed 
to the plaintifi^ of and concerning the said 
last lot of goods so sent and delivered to 
the defendant as aforesaid, and of and 
concerning ' the said silk handkerchief 
contained therein, and which the plaintiff 
had printed, and ornamented, and pub- 
lished with such designer pattern as afore- 
said, that in the said last lot of goods there 
was a copy of a registered pattern, and 
that the parties having asked the defend- 
ant for the printer, he, the defendant, was 
obliged to give the plaintiff's name, and 
that the said parties intended to proceed 
against the plaintiff in the most expensive 
way, by injunction and order, through the 
court of chancery, (thereby the.n meaning 
that the said pattern or design with which 
the said silk handkerchiefs so contained 
in the last lot of goods, were printed and 
ornamented as aforesaid, was a copy of a 
pattern or design, which had been and 
was registered, and the copy-right in which 
was then subsisting, accoixling to the sta- 
tutes then and. still in force, relating to the 
copy-right of designs ; and that the par- 
ties interested in the said pattei*n or de- 
sign, had asked the defendant, who was the 
printer of the said silk handkerchief, and 
that he, the defendant, had been obliged 
to give and had given tliem the plaintiff's 
name as the printer of the said silk hand- 
kerchie& ; and that such parties interested, 
intended to proceed against the plaintiff, 
to prevent him from pirating the said de- 
sign, by injunction and order, through the 
court of chancery) : whereas, in truth 
and in fact, no such pattern or design as 
aforesaid, nor any pattern or design re- 
sembling the said pattern or design printed 
on the said silk handkerchief by the plaui- 
tiff, had been or was registered accoi-ding 
to the statutes aforesaid, as the defendant 
at the time of his making the false repre- 
sentation aforesaid, well knew : and 
whereas, in truth and in fact, there were 
BO parties interested in the said design as 
represented by the defendant, nor had any 
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8t2ch parties, asked the defendant for 
the printer of the said silk handkerchiefs, 
nor had the defendant given them the 
plaintiff's name as the printer of the said 
silk handkerchiefs, nor did any such par- 
ties intend to proceed against tihe plaintiff, 
by injunction or order, through the court 
of chancery, as the defendant, at the time 
of his making the false and fraudulent 
representation and affirmation, well knew ; 
by means and in consequence of which said 
felse representation and affirmation, so 
made by the defendant to the plaintiff as 
aforesaid, the plaintiff, believing the same 
to be true, and not knowing to the contrary 
thereof, was then led, catised, and induced 
to. and did then travel and Journey a long 
distance, to wit, from Glasgow to London, 
and tSiere remain for a long time, to wit, 
ten days, for the purpose of inquiring into 
the matters so represented and affirmed 
to the plaintiff as aforesaid, and of en- 
deavoring to satisfy the said supposed par- 
ties, whom the defendant had represented 
as aboat to proceed against the plaintiff 
as aforesaid, and to induce such supposed 
parties to forbear proceeding against the 
.•plaintiff through the court of chancery, as 
die defendant had represented, they were 
tbout to do as aforesaid, as it was reason- 
able and proper for the plaintiff to do un- 
der the circumstances aforesaid, and 
•hereby was necessai-ily put to and incur- 
red great expense of his, the plaintiff's 
nsoneys, amounting to a larg^e sum, to \\'it, 
"^0^., in and about the making of such 
pumey, &c., and was also hindered and 
prevented, during his absence from home 
>is aforesaid, from following or attending 
•o bis said trade or business, in so ample 
^ manner as he otherwise might and would 
Vave done ; and also, by means of the 
raid false and fraudulent representation 
«iDd affirmation so made by the defendant 
«s aforesaid, ' the plaintiff believing the 
••ame to be true, and not knowing to the 
•ontrary thereof, was then caused and in- 
'hiced to, and did actually abstain from 
printing or ornamenting, and publishing a 
*arge number, to wit, 20,000 silk hand- 
kerchiefs with the said pattern or design, in 
the way of his said trade or business, 
which he othermge might and would have 
done, and which he, the plaintiff, then had 
orders to do from divers persons, [naming 
them,] and for divers large sums of money 



of the said persons respectively, amount- 
ing together to 1000/. ; and was also 
caused to, and did abstain fi-om selling or 
disposinff of a large number, to wit, 10,000 
silk handkerchiefs, which llie plaintiff had, 
before the committing of the said griev- 
ance, printed with tbe said pattern or de- 
sign, and which the plaintiff, otherwise 
might and would have disposed of for 
large sums of money, and thereby, &c. 
Demun-er and joinder therein. The de- 
fendant stated the following (amongst 
other) points for argument : — That there 
is not in the declaration any cause of ac- 
tion, shown or stated by or for the plain- 
tiff, sufficient to sustain his action against 
the defendant. That the representation 
and affirmation to the plaintiff, as alleged 
in the declaration, would not alone give 
the plaintiff any cause of action against 
tlie defendant ; and that the alleged spe- 
cial damage is not the legal and natural 
result of the defendant's alleged represen- 
tation. That the special damage alleged, 
is rather the consequence of thejplaintiff V 
o^\Ti credulity, and the want of^ ordinary 
caution. That, to sustain the action, fraud 
on the part of the defendant in making 
the representation was a necessary ingre- 
dient, but the declaration merely shows 
a bare naked untruth on the part of the 
defendant, in making the representation 
and affirmation, in which fraud could not 
well exist, either in fact or in law. That 
to maintain an action for such a false re- 
presentation and affirmation, as that stated 
in the declaration to have been made bv 
the defendant, it is necessary to be shown 
that the plaintiff was bound to believe the 
defendant, or that ho had some cause in- 
dependently of the representation itself, 
to oelieve the defendant ; or otherwise, a 
party might believe any random expres- 
sion of another, and then, because ne is 
credulous, maintain an action for damage, 
which arises from his own credulity. That 
if the declaration does show fraud, it is 
fraud without damage, for the damage al- 
leged is not the consequence of that fraud : 
and mere fraud without damage, will not 
give a cause of action. That the innuendo 
is improper, and cannot be read in aid of 
1 the rest of the declaration, because it at- 
tempts to extend the natural meaning of 
the alleged representations, there being 
no prefatory matter in the declaration to 
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warrant the extension ; and because an 
innuendo is inapplicable to a declaration 
stadng representations and not specific 
words. That the words constituting the 
alkged representations should have been 
set out. 

Atplandf for the defendant, in support 
of the demun^r : — The maxim ** viguanti" 
bus lum dormientUfUs jura tuhveniunt^* ap- 
plies. In Bailey y, MerreU, 3 Bulst. 94 ; 
Cro. Jac 386, which was an action by a 
carrier for falsely representing the weight 
of certain goods, no judgment was given, 
but the opinion of the court was against 
the plaintiff, on the ground that the dam- 
age arose from his own default. In that 
case, Crr)^, J., said, "Damage without 
fraud gives no cause of action ; but where 
these two do concur and meet together, 
then an action lieth." (Cited by Lord 
Kenyom, in Pasley v. Freeman, 3 T. R. 51, 
64.) The damage must be the natural 
result of the defendant's act. KeUy v. 
PartingtOH, 5 B. & Adol. 645 ; 2 Nev. & 
M. 460. In Vernon v. Keyi, 12 East, 632, 
affirmed in error, 4 Taunt. 488, it was 
held, that an action would not lie for a 
false representation by a bidder, of a sel- 
ler's probability ofsetting a better price 
for his property. The innuendo must be 
rejected, as going beyond the meaning of 
the words ; and without the innuendo, no 
charge against the defendant is imputed. 
There should have been an inducement 
of a conversation with respect to the sup- 
posed existing registration. Day v. Rmf- 
tmon, 1 Adol. k Ell. 554. There is no 
presumption that the registration con- 
tinued. 5 & 6 Vict. c. 100, § 2. Again, 
the words ought to have been set out ver- 
batim, in order that the court might judge 
of the meaning of the i-epresentation. 
GhUoU v. Mathers, 1 Mee. & W. 495. 
There is nothing from which it can be col- 
lected that the very words are set out. On 
the contrary, the expression, ** the parties 
having asked the defendant for the printer,'' 
&c, shows that the result only of the words 
is given. 

J, Brown, contra. — In the case o^ Bailey 
V. Merrell, 3 Bulst. 94 ; Cro. Jac. 386, 
the weighing of the goods would have 
been in Uie ordinary course of the plain- 
tiff's business, so that he had every means 



of ascertaining the truth of the repiBMn- 
tation : In this case, it was not in the plain* 
tiff's power to ascertain the truth of the 
representation. So long as the copy-right 
subsists, a stranser has no opportunity of 
inspecting the design, so as to ascertain 
whether there is any copy-right. [He re- 
ferred to sects. 4 and 17 oi stat. 5 Be 6 
Vict. c. 100.] [Lord Denman, C. J. — 
Might not the plamtiff have inti'oduced into 
the declaration, an averment, shovdng that 
he had not the opportunity 1J The court 
takes judicial notice of the provisions of 
an act of Parliament ; and the allegation 
that the plaintiff did not know the ralsity 
of the representation, distinguishes thu 
case from Bailey v. Merrell. The deci- 
sion in Veman v. Keys, 12 East, 632, 
partly turned upon the declaration beine 
bad, in not showing that the plaintiff had 
been damaged by the false representation ; 
the court £d not intend to lay down a 
general rule. The innuendo is supported 
by the other allegations in the declara- 
tion. If a party is about to proceed by 
injunction m me court of chancery, it 
must be to restrain the party fix)m infring- 
ing the copy-right, and tner^ore, the copy- 
right must have been subsisting. The 
meaning is, that the party actually had 
given up the plaintiff's name. There i» 
no case in which the very words of repre- 
sentation are set out except Taylor y» 
Ashton, 11 Mee. & W. 401. In GutsoU 
V. Mathers, 1 Mee. &; W. 495, Lord 
Abinger, in delivering the judgment ot 
the court, said, " There may be a class ot 
cases where words are mixed up with 
the charge, to which this rule could not 
apply ; as in the ordinary case of an ac- 
tion for deceit by reason of a false repre- 
sentation of character, or where an ac» 
tion is founded on a deceitful represen- 
tation, to induce a party to advance 
his money : that is not properly an action 
for words. So, also, where a man defeats 
the object of another, by claiming goodis 
that do not belone to him, and does that 
felsely and maliciously : in such case, it 
most be alleged that he did claim them as 
his own, and thereby defeated the plain- 
tiff's object in respect of them ; but the 
mere form of word» is not important. 
There the complaint is fer an act done." 
[Lord Denman, C. J. — The first count 
was also held good in error.] [He also 
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AMley ▼. JFVmnm, 3 T. R. ^1 ; 
Bamunr v. JJ e g mm der, 2 New Rep. 241 ; 
Eyre t. Bwrntfwrd, 1 East, 318 ; Gamee- 
ford « JBlacyhrd, 6 Price, 36, 37; 3Vm- 
ley T. Macgreger^ « Soott, N. R. 906, d08; 
AoM V. PM;^, 3 Nev. & P. 447 ; 8 
f AdoLlcSlL457; fmNw v, €WIm, 5 Q. 
B. Sap. 804; l>0cwi» v. SSeimkeOer, 8 
aDott»d02; «Bing.N. C.8S.J The de- 
cinonfl ia caaes of alanilec, «re not appli- 
cable to an actaen £ov a hike vnmaenta- 
lion. The llth^eot. of stat. i5 & « Vict 
e. 100, provides against a inmd^ though 
not against a murticular ofienoe': but it is 
one which die oemBoen law provides 
against. 

JjpbMc2, in reply.-^There is netUBBg it 
this dedaratien te -show that the cqpy. 
light had not CKpind. The fftaantiff was 
bonnd to know, whether tbon was any 
such cofy registered by himself or his 
i^enta. The argument for the defend- 
ant must go this lengdi : that if A. says 
to R, ^ You have a bad tide, and C. is go- 
ii^ to Mttg an action of ejectment against 
TDu^^'andUiat statement is &]se, an action 
would be maintainable. In none of die 
cases dted was there an innuendo, ether- 
wise all the inconveniences pointed out 
by Lord Abinger in ChUeoU ▼. Matikere, 
1 Mee. ic W. 495, would have adsen. 
[Lord JDemmoH, C. J.— In JSnnw v. (M- 
2tM, 5 Q. B. Rep. 804; we thought that 
ihe allegation or fraud was iaoaiateital, 
OB the authority of Hwmphrye v. PnUCT, 
in tbe House of Lords, 5 Bli^. N. S. 
154. Our judgment in that case was not 
^▼emded, eo far as it is applicable to this 
case Though the court of oi)ohe<|iser 
chaatber tho«gkt that the plea was an 
answer: here fraud is Alle£»d.J 

Ur.iMLra^ 

Lord Dbnman, C. X*, now dielreevedthe 
Judgment of the court. — The declaration 
in substance^ states, that the plaitfdff was 
m dealer in printed silk goods, and had 
sent the defendant divers kts of such 
good^ the last of which cotttained hand- 
kerchieft which had been printed by the 
plaintiff with a certain ornamental pat- 
tern, and that he was about to print others 
in the same manner, for profit ; all which 
was known to the defendant: yet the de- 
fisndaat, contriving, and craftily and sub- 



tily intending to deceive, injure, and de- 
fraud the plaintiff, and to ioduoe him to 
desist from so printing the same, and de- 
prive kim of the projuej «mmZ to acguire the 
wmejwr Me oum sole me and benefit, and 
put him to great and unnecessary expense, 
lalse^, fraudulently and deceMdly repre- 
sented and affirmed to tbe plaintiff; of and 
conoeniing the said last lot, and the said 
handkerchiefs, that in the said fawt lot 
there was a copy of a vegistored pattern, 
and that the parties intended to proceed 
^sinst the plaintiff m die roost expeuive 
manner, by mjunction and onder, through 
the eeurt of chancery, (theri^by meaning, 
<bat the said pattei-nwas a copy of a pat- 
tern registered according to the statute, 
Ac. ;) whereas, in fact, no such pattern 
had been registered, &C., and no parties 
did so intend, as defendant well knew ; 
in consequence of which AJse representa- 
tion, the plaintiff was induced to take a 
long journey, from Gias^w to London, 
for the purpose of inquiring into those 
matters, and of 4Mnasfying such supposed 
parties, and wasliindered in his trade and 
refrained from making goods of that kind, 
accoiding to orders theretofere received, 
Ac To this declaration, the defendant 
demuwedgenerafly. The judgment which 
was given m this court, in ileane v. Coilme, 
5 Q. R Rep. 804, affirming the proposi- 
tion, that every feJse statement made by 
one person and believed by another, and 
so acted upon as to bring loss upon him, 
cottstitatecl a gxievaoce for which the law 
gXFes a remedy h;y action, has been over- 
ruled by tliecouxt of exchequer chamber, 
which did not deny the authority of Hum- 
phreys v. Pratt, in the House of Lords, 
5 Bhgh, N. S. 154, but thought it might 
be distingiiished from Evane v. Collins. 
Whether in point of reasoning, that.dis- 
tinction is very satisfactory, we need not 
inquire ; for, having been established by 
the couit of errors, it must prevail 

And on the same general subject, we 
must admit the reasonableness of die doc- 
trine there at length laid down ; for if 
every untme statement which produces 
damage to another, would found an action 
at law, a man might sue his neighbor for 
any mode of communicating erroneous 
information ; such, for example, as having 
a conspicuous clock too slow, since the 
plaintiff might be thei-eby prevented from 
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attending to some duty, or acquiring, some 
b^iefit. A doctrine creating legal respon- 
sibility in cases so numerous, and so free 
from blame, must be restrained within 
«CHne linutft; but an averment that the 
fateehood of his representation was known 
to him, and that he knowingly and wil- 
fully uttered it, seems to caixy the matter 
somewhat ftuther. If indeed, the defend- 
ant were under any legal obligation to 
state the truth correctly to the plaintiff, 
there would be a gi-ievance in misleading 
him, for which an action on the case would 
lie ; still more so, if he made the false re- 
presentation with a view to some unfair 
advantage to himself. 

Now here, on minutely examining the 
allegations, though not very scientifically 
made, we think it sufficiently appears, that 
the defendant uttered knowingly a deli- 1 
berate falsehood on this subject, with a 
view to his own lucre. It is averred that 
. he did so with a design to deprive the 
plaintiff of the benefit of the last lot of 
goods, and to acquire it far .his own sole 
use; and it is very plain that this object 
might have been effected in the manner 
alleged, by deterring the plaintiff from 
bringing his goods into the market. The 
defendant has no ri^t to say that the 
plaintiff was wrong in giving him credit 
for the truth of what he said ; and thei-e is 
no doubt that the special damage natu- 
rally flowed from the plaintifl'*s confidence 
.in the defendant's false assertion. 

We think, therefore, that the plaintiff 
has stated a good cause of action, and 
the demurrer must be overniled. 

The objection, that the iimucndo is 
larger than the representation, is an- 
swered by the remark, that no innuendo 
was required. 

Judgment for plaintif. 



BAIL COURT. 

Before Mr. Justice COLERIDGE. 

Adahs v. Rovte.— April 29/7*, 1846. 

To a declaration containing three counts, toe de- 
fendant pleaded non-assumpsit, tender, set-off, 
and payment, upon which issues wore joined. 
The cause being referred at nisi priu.% the costs 
of the cause to abide the event of the award, the 
aibitntor found for the plaintiff on the first, third, 



and fourth ivnies ; and on the flscontinr Um ife- 
fendant : — UM, that the finjdingL ^"^^ mfficjeat, 
and that it was not neceasary there should be 
distinct findings on the issues raised by the plea 
of non-assumpsit, upon each separate count of 
the declaration. 

This was an. action of assumpsit, in whicli 
the declaration contained thi^ counts for 
goods sold and d^vered, ino(ney had and 
received and on an account stated. The 
defendant pleaded, *£r8t, except as to 2d/. 
lis. Id, non-assumpsit; secondly, as to 
that sum a tender ; thirdly, except as to 
that sum s^-off ; fourthly, except as to the 
said sum, payment hefbre action. Upon 
these pleas issue was joined. At the sit- 
tings after Hilary term, a verdict for the 
plaintiff by consent, with 60/. damages 
subject to the award or certificate of ati 
arbitrator, to whom all matters in differ- 
ence in the cause, were to be referred, 
who was to determine what he should 
think fit to be done by the parties, respect- 
ing the matters in dispute; the costs of 
the cause, and of the inference and award 
of certificate, to abide the event of the 
award or certificate. The arbitrator mad^ 
his certificate and found as follows : — ^As 
to the issues firstly, thirdly and lastly 
joined, between the said parties in the said 
cause, I do find and certify, that the ver- 
dict so found as aforesaid, .ought to stand, 
and that the same shall and do stand, 
upon and so far as relates tathe first, third 
and last issues ; but that the amount of 
the verdict be reduced, from the sum of 
80/. to the sum of 31. IBs. lid. : and as 
to the issue secondly joined in the cause, 
between the said parties, I do find and 
certify, that the verdict so found for the 
plaintiff as aforesaid, so far as the same 
relates to the said second issue, ought to 
be set aside, and a verdict on the said 
second issue entered in lieu thereof for 
the defendant, and that. the same be done 
accoixiingly." On this state of facts a rule 
was obtained, wMcb called upon the plain- 
tiff to show cause why the aroitrator's cer- 
tificate should not be set aside, on the 
ground that he had not decided on each 
oi the issues raised. 

Mellor now showed cause. — It will be 
contended on the other side, that there arc 
in reality six issues raised on this record, 
as the plea of non-assumpsit raises a dia- 
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tinct iasue on each of the counts in the 
declaration ; and therefore, according to 
the decision in Eilbum. v. Kxlbum^ 13 
Mee. & W. 671, there should be a' dis- 
, tinct finding on each of these six. issues. 
That case is, however, very distinguiah- 
: able from tlds. The arbitrator in that 
case made no award on. the separate 
issues, but merely found that the defend- 
aot was indebted to the. plaintiff in . 69/. 
The court, in giving judgment in that case, 
say, that though this. finding disposes of 
the issues of payment andjaet-on, yet it 
leaves the issue on the plea of non-assump- 
sit undisposed of. The issue on the plea 
of non-assumpsit is here, however, dis- 
tinctly found in favor of the plaintiff. 
There is but one promise, and whatever 
is the extent of that promise, whether di- 
visible or. not, it is put in issue by the 
plea of non-assumpsit ; and whatever, is 
the effect of that plea, it is all found in 
favor of the plaintiff. In Stonehewer v. 
Porrer, U Law Jour. N. S. Q,. B. 122, the 
point was not decided ; but it is clearly 
intimated by WiglUmany J., in his judg- 
ment, that this finding would be sufficient. 
In Choper v. Langdon, 9 Mee. & W. 60, 
an award of a general verdict for the de- 
fendant was held sufficiently final. It is 
therefore submitted, that the arbitrator 
has disposed of all the issues. 

Ltushf in support of the rule. — ^It is sub- 
mitted, that Ktlbum v. Kilbum^ 13 Mee. 
& W. 671, is not distinguishable firom this 
case, and that the arbitrator has not de- 
cided upon all the issues. The counts 
were the same in that case as in this, with 
the exception of the plea of tender. 
There are, therefore, three distinct issues 
upon each count of the declaration. Non- 
assumpsit is admitted to raise a distinct 
issue on each count of the declaration. 
The defendant, by that plea, denies that 
he promised on either count, not on all 
the counts put together ; and the arbitra- 
tor finds the plea of non-assumpsit for the 
plaintiff, or, in other words, that he did 
promise, but does not say on which count. 
The ruling in the case of Kilhum v. KiU 
hurn^ decides that this is not a sufficient 
finding. That case has been since held 
good law in Morgan v. Thomas, 9 Jur. 
92, in the same court. 



Bucceeded in pointing out a material dis- 
tinction between this case and that» of 
Ktlbum V. Kilhurn ; and I should not be 
disposed to go further than the strict terms 
of that decision. In that case there was 
no finding in terms on any of the issues, 
but only a general finding, that the defend- 
ant owed the plaintiff a certain sum of 
money, which lefl it uncertain upon which 
count the plaintiff was entitled to recover. 
Let us see what are the issues in this case; 
There are three counts and four pleas, on 
each of which issue is joined; and the 
finding of the arbitrator is, on the first, third , 
and last issues for the plaintiff; ^nd on the 
seicond, for the defenduil. There can be 
no doubt what is meant by the first, third 
and last issues; and the only question 
raised is as to the plea of non-assumpsit : 
and it appears to me that that is equally 
clear, and that the arbitrator meant by 
the first issue, all that is comprised undei 
the plea of non-assumpsit. This is the 
reasonable construction of the words. 
But an objection is made, that the fii-st 
issue is divisible and raises several sub- 
issues, and no doubt it does so; and if 
any reason could be shown, upon the face 
of the award, that he meant to fix the find- 
ing upon any particular sub-issue, there 
might be something in the objection ; but 
it is clear he meant it to apply to all the 
sub-issues which the plea of non-assump- 
sit raises, all of which he finds for the 
plaintiff. Then it is said, we cannot tell 
now much he considers owing to each 
count; but that can make no difficulty. 
The only object of the separate finding is to 
dispose of ue question of costs, and for 
that purpose it must be taken, that the 
arbitrator has found that the defendant 
owes something on each of the counts. 
Rule discharged. 



tfonrt of Common |)lea0. 

Bofora the Ri^t Honorable Sir NICHOLAS C. 
TINDAL,Knt., andthoTestof the Jndges. 

Holding v. The Liverpool Gas Coir- 
VANY.— April 20th and Maj; 22d, 1846. 

ACTION ON THE CASE— GAS COMPANY- 
NEGLIGENCE GENERAL ISSUE. 



Coleridge, J. — I think Mr. Mellor has in the abMoce of any esprew atatutoiy eDactment 
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than ii no imdie doty iaipondvpoB a gM 
jfMuiy inpplying ns to a dweUing-boiue, to con- 
stzoet % it^cock on tho pipe ontiide the hooMi 
■0 that, upon receiving a notice no longer to 
•ondy the gae» the company may cat off the 
•apply compTetoly from the homo. 

Wheie, therefore, a fire occonedin an nnhihiihitod 
howe, owing to the eieape of gas, a preTioai 
notice hayingheen given to the na compuiy , that 
no Anther rapply wae wanted, and it appeared 
that there wae a atop-cock ineide the hoooe, 
which if tamed, the eaeapecoald not have taken 
place. Held,that the owner of the hooee coald 
not recover ajgainit the company for the damage 
done l^ the ue. 

Held, also, that the general ianie raiaed thk de- 



Tbb deckradoB in diiB case stated, that 
tlie plaintiff was possessed of a house, 
and oiat tiiedefendants were possessed of 
large qaantities of dangerous gas, and 
that the defisndants took so little and such 
bad care of it, that it passed into the house 
of the plaintiff and eKpk>ded, and damaged 
the plaintiff's house. Plea, not guilty. 
At ttie trials which took place before 
Cretwdlf 3^ at the summer assizes at 
Liverpool, in 1845, it appeared that the 
plaintiff was the owner ot a house which 
had been let out to successive tenants, the 
last of whom had been in possession for 
about two years, the house having been 
supplied vnth gas by the defendants dur- 
ing the whole term of his tenancy, by 
means of pipos and fixings, which were 
put up ana nxed within the house, at the 
expense of the plaintiff, the landlord, and 
all of which were his property. The last 
tenant had quitted the house about ten 
days before the explosion took place. 
Previously to his quitting, he eave notice 
to the company diat no further supply 
would be wanted by him, and requested 
them to remove the lamp firom the dining 
room, which was his property. The plain- 
tiff left the house in the care of a servant 
on the 21st March, and there was no ap- 
pearance of the pipe having been left im- 
properly, and there was no smell of gas 
in the house. No explanation was given 
as to the mode in which the escape of gas 
or the explosion, which took place on the 1st 
April, was occasioned ; but it might fiurly 
be inferred, that the inside pipe, between 
the gas meter and the burner, had been 
cut by some wrong-doer during the time 
the house was empty. The mode by 
which the gas was conveyed to the house. 



was by a tube or pipe, which communi- 
cated with the main m the street, and which 
passed through the outer walls into the 
meter, and £rom this supplied two lamps 
in the house, to each of which it was fitted. 
There was a stop^kMsk to each, between 
the inside of the wall and the meter, of 
which the tenant had the key, and he 
could stop the gas entering the house, if 
such stoppage was required ; but the com- 
pany had no stop-cock to the gas on the 
outside of the meter. Upon this evidence, 
the learned judge ruled, that no neglect 
of any duty cast by law upon the defend- 
ants had been shown ; and the plaintiff 
was accordingly non-suited. A rule hav- 
ing been obtained on the part of the plain- 
ti^ calling upon l^e defendants to show 
cause why the nonsuit should not be set 
aside, and a new trial had on the ground 
of misdirection. 

Tdymurd^ Serj'Ly shovred cause :— 

Sir T. WUde, Seij't., argued in sup- 
port of the rule. 

Our.advuU. 

TofDAL, C. J., delivered the judgment 
of the court — The plaintiff in this case 
having been nonsuited upon a trial that 
came before my brother Cresvrell, at the 
Liverpool assizes, a rule to show cause 
was granted, why such a nonsuit should 
not be set aside, and a new trial had, on 
the ground of misdirection. The decla- 
ratiou stated, that the plaintiff was pos- 
sessed of a house, and that the defendants 
were possessed of large quantities of dan- 
gerous ffas ; and that this the defendants 
took so little and such bad care of, that it 
passed into the house of the plaintiff, and 
exploded, and damaged the plaintiff's 
house. There was upon the record a 
^neral issue of notguiW ; and the learned 
judge ruled, on the evidence brought for- 
Mrai^, that the injury was not occasioned 
by the neglect of any duty cast by law 
upon the company. We think, on the facts 
produced at the trial, such direction was 
right. The plaintiff was the owner of a 
house which had been let out to succes- 
sive tenants, the last of whom had been 
in possession for about two years, the 
house having been supplied with gas by 
the defendants during Uie whole term of his 
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tenancy by the means of pi]^ and fixingB» 
which were put up ana hxed within the 
house at the expense of the plaindfT, the 
lancDordt all of which were his property. 
The last tenant had quitted the house 
about ten days before die explosion took 
place. Previously to his quitting, he gave 
notice to the company that no further sup- 
ply would be wanted by him, and re- 
quested them to remove the lamp from 
die dining room, which was his property. 
The plaindff left the house in the care of 
a senrant on the 28th March, and there 
was no appearance of the pipe having 
heen lefb improperly, and tiiere was no 
smell of gas in the house. No explanation 
was given as to the mode in which the es- 
cape of the gas or the explosion which took 
place on the 8th April, was occasioned ; 
Dut It might fairly he inierred, that the in- 
side pipe, between the gas meter and the 
bonier, had been cut by some wrong- 
doer, who had entered the house during 
the time it was emp^, and during die in- 
terval between those days. The mode 
by which the gas was conveyed to the 
houses was by a tube or pipe, which com- 
moDicated with the mam in the street, 
which passed through the outer walls into 
the meter, and from thence supplied two 
lamps in the house, to each ot which it 
was fitted. There was a stop-cock to 
each, between the inside of the wall and 
the meter, of which the tenant had the key, 
and he could stop the gas entering the 
house altogether, u such stoppage was re- 
quired; but the company haa no stop- 
cock to the gas on the outside of the me- 
ter. On the part of the plaintiff, it was 
contended, that it was the duty of the de- 
fendants, on notice by any tenant of the 
house that the supply of gas was no longer 
wanted, to turn off the gas completely 
from the house; that they had no right 
to introduce the gas into the house after 
sach notice ; and that, if an outer stop- 
cock in the street was absolutely neces- 
sary for the purpose, it was their duty to 
have provided such stop-cock accordingly; 
and u such duty was cast by law on the 
defendants, the direction of the learned 
judge was undoubtedly wrong, as no such 
stop-cock was provided. On lookine at the 
act under whicn this company was formed, 
no such direction appears to have been 
given to the company by the legislature, 



though it appeared in evidence that a dif- 
ferent company hai been formed in the 
same town, and that such company had 
used an outer stop-cock in the same way ; 
but they had no obligation, as it appears 
to us, to do so ; and as the legislature is 
silent on this point, the commonlaw would 
impose no precise duty on the defendants, 
or any other duty than that which is ex- 
pressed in the doctrine generally held, 
the duty of using proper and sufficient 
care in the supply of gus. Now, looldng 
to the liability of the defendants in this 
point of view, it appeals to us that the 
mjury sustained by the plaintiff is not 
solely applicable to the want of due care 
on tbe part of the defendants, but that the 
plaintiff' has by his own voluntary act; 
been contributory to it himself The plain- 
tiff knew that the pipe which broufffat the 
gas into the house, s^ remained as before, 
vrith the stop-cock in the inside ckP the 
house, which would prevent die gas from 
being supplied to tne house if properfy 
turned off; and the house beinff without 
a tenant, was under his own charge and 
care. We think, therefore, the plaintiff 
was himself wanting in ordinary cai-e, in 
not seeing that the stop-cock in the inside 
was closed, which would effectually have 

Srevented the gas fixim escaping, and this 
efence, in accordance with the decision 
in the case of Bridge v. The Orand Junc- 
tion RaHioay, 3 Mee. &; W. 244, can be 
made under the general issue. We there- 
fore, think the nonsuit right and the rule 
for setting it aside must to discharged. 
i2«2e diicharged. 



3n 9ankni|)tcs. 

COURT OF REVIEW, 

Ez PARTS GoTER re Humphrey. — l$t 
Aug. 1846. 

ASSIONSE—- BOIDINO AT SALE OF BANK« 

rvpt's effects. 

When an Mignee, without leaw, bub at th« 
mUc bv suction of the iMiiknipt'o propoity, al- 
though for the purpoae of raiaiog the bicUUBga 
merely, the eourt will direot a resale, oidering 
inch BMignee to make good the difierence, if any, 
between the refulti of the two eales. 

This was the petition of the creditor of 
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the bankrupt, for the purpose of obtain- 
ing the order of the court that the assignee, 
who had bought in part of the bank- 
rupt's property at sale by auction, might 
be held to his bargain. The bankrupt 
was the proprietor of an hotel in the Hay- 
market, which was held subject to a mort- 
gage. ' The hotel had been advertised for 
sale by public auction, and at this, the 
biddings had been offered up to 600/., one of 
the assignees (the respondent) bade 650/. 
A protest was entered by the mortgagee 
against the right of the assignee to bid at 
all, without leave of the couit. The as- 
signee ultimately bade 670/. for which 
sum the hotel was knocked down to him. 

Shaptcr^ for the petitioner, cited ex 
parte Lewis, 1 Glyn & J. 67. 

For iter, for the mortgagee, cited ex parte 
Ouddon, 3 Monk. D. & Ue G. 302. 

Swanston and Rogers, for the respon- 
dent, (the assiCTiee.) The bidding had 
been honajide for the benefit of the estate. 

The Chief Judge inquired whetlier the 
respondent wished for a re-sale. 
The counsel stated that he did. 

The Chief Judge. — Then let the pro- 
perty be re-sold, and let the assignee 
make good such loss, if any, as may be 
occasioned by the Te-sale. 



NOTICES OF NEW BOOKS. 

TniOFTxcBof SuR&ooATB, SuRROOATCS, and StTE- 
ROOATis' Courts, aod execatara, administrators 
and guardians, in the State of. New- York. — A 
compilation of the statutes and a summary of the 
judicial deeiaioDB of the State of Neiw-York, relat- 
ing to the office of surrogate, the proving of wills, 
' the granting of piohate, admii^^tration and guard- 
ianship, and the rights, duties and liabilities of exe- 
cutors, administrators and guardians, arranged 
in the form of a treatise. By Isaac Daytojt, 
Counsellor at law, with an Appendix, containing 
■OTeral decisions upon the above named subjects, 
not elsewhere reported, and Forms andPrecedeuU 
for Pjraetice in the Surrogates* Courts, and for the 
OM of executors, administrators and guardians. 
New- York: Banks, Gould &Co., 144 Nassau- 
■t; Yaw Nordsic &. Kwo, 45 William-st.— 
AuAWT : OouLO, Bamks & Gould. 

This is a work that has long been want- 



ing in the profession. The object of the 
author is thus expressed in his preface. 

" There has not been hei*etofore any 
complete compendium of the law of this 
state, relating to the office of sun*ogate, 
and the rights, duties and liabilities of ex- 
ecutors, administratoi's and guardians. 
The want of such a compendium has been 
frequently expressed, and this want the 
following pages are intended also to supply. 

" The book consists, as its title indicates, 
of the statutes and a summary of the ju- 
dicial decisions of New- York, having re- 
ference to the subjects which it proposes 
to consider, with directions and sugges- 
tions for practice in the surrogates* courts, 
and for facilitating the safe performance 
of their duties by executors, administi'a- 
tors and guardians. The whole is ar- 
ranged in the form of a treatise, and re- 
courac has been fi'eely had to the stand- 
ard elementary authors, for suoh rules of 
law other than those expressly laid down 
in the statutes and decisions which have 
been mentioned, as were deemed applica- 
ble to the subjects within the immediate 
scope of the work, and requisite to be in- 
cluded to complete the design with which 
it was undertaken. The elegant, learned, 
and comprehensive treatise of Mr. Wil- 
liams, on the law of executoi-s and admin- 
istrators, and Mr. Troubat's valuable notes 
to the American edition of that treatise, 
have contiibuted important aid in this par- 
ticular." 

•Wo have examined the work with 
some attention, and we think that Mr. 
Dayton has presented to the profes- 
sion a very valuable book. Whatever 
change may be made by the new constitu- 
tion with reference to the office of suiTO- 
gate, Mr. Dayton's Book will have to bo 
consulted in all mattera connected with 
the administration of the effects of a tes- 
tator or intestate. It is certainly tlje best 
book on this subject extant, and will, 
we have no doubt, lie fc^nd in the office 
of eveiy practising lawyer. 



HUNTS MAGAZINE. 

We are glad to find this work finding its 
way into the lawyer's office as well as the 
merchant's. The number for January, 
fully supports the reputation it has so 
justly acquired. 
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PRIVILEGE. 

DISTINCTION BETWEEN THE CABE OP A DE- 
FENDANT AND OF A WITNESS. 

According to the general rule, every de- 
fendant is bound to discover all the facts 
within his knowledge, and produce all 
documents in his possession, which are 
material to the case of the plaintifif. 
However disagreeable it may be to make 
the discloBure, however contrary to his 
perBonal interests, however fatal to the 
claim upon which he may have insisted, 
be ia required and compelled, under the 
most solemn sanction, to set forth all he 
knows, believes or thinks, in relation to the 
matter in question. The plaintiff being 
subject to the like obligation on the re- 
quisition of the defendant in a cross-bill, 
the greatest security, which the nature of 
the case is supposed to admit of, is afforded 
for the discovery of all relevant truth, and 
by means of such discovery, a court of 
equity, not withstand iug its imperfect mode 
of examining witnesses, has at all times 
proved to be of transcendent utilitv in the 
administration of justice. It need not be 
observed, that what risks must attend all 
attempts to administer justice, in cases 
where relevant tinith is concealed, and im- 
portant it must be, to diminish those risks ; 
and that, if there be any cases in which, 
for predominant reasons, parties ought to 
be penriittod or to be held privil^^ to 
conceal relevant truth, those cases ought 
to be strictly defined and strictly limited 
by authority." 

These are the general remarks which 
fell from the Master of the Rolls, (Lord 
Langdale), in disposing of an important 
case on privilege, recently reported by Mr. 
Beavau, Flight v. Robinson, 8 Bcav. 22. 

VOL. T, 7 



His Lordship having laid down the gene- 
ral rule, as to the necessity of unreserved 
disclosure by defendants, proceeds to deal 
with the difficult question, how far and 
under what circumstances shall this gene- 
ral rule be departed from, where profes- 
sional confidence is attempted to be set up 
as an impediment. " The arguments," he 
remarks, " in some late cases seem to have 
assumed that concealment of the truth, 
was, under the plausible name of protec- 
tion or privilege, an object which, it was 
particularly desirable to secure, forgetting, 
as it would seem, that the principle upon 
which the court has always acted, is to 
promote and compel the disclosure of the 
whole truth relevant to the matters in 
question, and that evei-y exception requires 
a distinct and sufficient justification. It is 
singular that it should have become neces- 
sary to observe, that cases of discovery from 
defendants in courts of equity, which are 
the only cases now under consideration, 
relate to the admissions of parties, and 
not the testimony of witnesses ; that these 
are not cases in which parties in all courts, 
are held entitled to insist (as their own 
privilege,) that their legal ad>nsei*8 shall 
not be permitted to disclose confidential 
communications." 

We are, therefore, to keep in view the 
distinction here pointed out, between the 
rules which apply where the question is, 
what discovery shall be demanded from a 
defendant, and the maxims which govern 
in those other cases where the court has 
to decide, how far testimony may be re- 
quired from a witness. In other words, 
the privilege of a party is one thing ; the 
privilege of a witness is another, and it 
may be, a very different thing. The best 
public consequences result from compell- 
ing an unreserved disclosure by defend- 
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ant8. And herein consists the triumph of 
the court of chancery over ordinary tribu- 
nals. But the court of chancery holds 
the same maxims as other courts, as to 
the privilege of witnesses. Where the 
question is, how far shall a witness be re- 
strained by professional confidence from 
giving testimony, the rules, we apprehend, 
are the same at law and in equity. 

At the same time, it seems doubtful 
whether, after all, the above distinctions 
are, except for purposes of definition, of 
any very matenal practical utility. For 
when the Question is, shall professional 
confidence be violated) The answer can 
hardly be different, whether the person 
examined be a party or a witness. The 
protection is always the client's. And 
wherever an attorney, for example, would 
be restrained from divulging a confiden- 
tial communication, the client himself, if 
examined as a defendant, could hardly be 
compelled to make disclosui'es, otherwise 
the privilege would be defidated and ren- 
dered nugatory. 



practical |)otnt0. 

BANKER'S PROMISSORY NOTE. 

JOINT OR SEVERAL LIABILITY. 

A QUESTION arising in bankruptcy,* in the 
English courts as to the right of the holder 
of certain banker's notes to prove, against 
the joint estate of all the paitners, or 
against the separate estate of one partner 
wtko had actually signed the note, has led 
to the determination of a point of some 
nicety and importance at law, and occa- 
sioned a caset to be overruled, which was 
considered as law for above twenty yeara, 
and cited as an authority in several legal 
treitises.! 

The note in question was in this form : — 
'' I promise to pay the bearer, on de- 
mand, 5/., for J. Clarke, R. Mitchell, J. 
Phillips, and T. Smith. — Signed, R. 



* ExfwrU BuckUy in re Clarke f 15 Law Joar. 
3 CatM in Bankniptey. 

f HmU V. Smith, I Barn. 4& Crei. 407. 

t 8t»nfom BiU$»Ckiityn BiiU^ByUsonBHUp 
SO. NitiPr^ and CaU. an Prnfmntk. 



MitchelL" The firm of Clarke & Co., 
having become bankrupts, the question 
was, whether R. Buckley, the holder of 
the note, was entitled to prove against the 
separate estate of R. Mitchell. Upon 
appeal from the court of review to the 
Lord Chancellor, the petitioner's coimsel 
chiefly relied upon the case of Hall v. 
Smith, which was decided by Justices 
BayUy and Holroyd. In that case a pro- 
missory note beginning," I promise to pa v," 
was signed by one paitner of a bankujg 
firm, on behalf of himself and his co-part- 
ners, and it was held, upon a plea in 
abatement of the non-joinder of his co- 
partners, that the party signing was seve- 
rally liable to be sued upon the note. 
The decision in that case appeai-s to have 
proceeded on the ground, that the words, 
" I promise to pay," imported that the party 
signed, promised for himself and others, 
but that he alone promised, and the court 
guarded against being understood to de- 
cide, that one partner signing could make 
a several note for each partner. On the 
other hand, it was submitted that the rea- 
soning on which the case of Hall v. Smith 
was decided, was unsatisfactoiy ; and that 
if the principle of that decision prevailed, 
the clerks who signed the notes issued by 
the Bank of England, must be personally 
liable. 

The Lord Chancellor (LyndJiurst) said, 
that if the case had come before him in- 
dependently of the case o^ Hall v. Smith, 
he should ceitainly have thou^^ht the note 
was a joint note only, but he did not feel 
that he ought to overrule a case which had 
been so long unquestioned. Under these 
circumstances, the Lord Chancellor di- 
rected a case to be stated, for the opinion 
of the Barons of the Exchequer, in which 
the question submitted to them, was in sub- 
stance, whether if an action at law had 
previously to the fiat, been brought by R. 
Buckley, (the holder,) against R. Mitchell 
separately upon the above mentioned note, 
Mitchell would have had a valid defence 
founded upon the form of the note 1 Ba- 
rons Parke, Aldertan and Pkut, after- 
wards, certified to the Lord Chancellor, 
that in their opinion, if an action at law 
had, previously to the fiat, been brought 
by R. Buckley, against R. Mitchell, upon 
the note, Mitchell would have had a valid 
defence upon the ferm of the note ; an<V 
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the Lord Chancellor ultimately acted 
upon this certificate, and dismissed the ap- 
peal. 

The Lord Chancellor and the Court of 
Exchequer, might therefore be said to have 
concurred in overruling Hall v. Smiihf 
and determining, that an action on a 
banker^s note in the ordinary form, must 
be brought against the partners jointly, 
and not against the partner who has signeid 
the note separately. 



rRESUMPnVE EVIDENCE OF DEATH. 

In the case of Waitan v. England^ re- 
cently reported, (14 Sim. 28,) the Vice- 
Chancellor of England, (Sir Launedoi 
BkadweHj) observed that the old law re- 
lating to the presumption of death, was 
daUj becoming more and more untenable. 
The decree had directed the Master to 
inqmre,whetber one MaryBilton was living 
or dead, and if dead, when she died. The 
Master reported that she died m 1821, 
"being seven years after she was last heard 
o£" it appeared that the report was 
fbaoded on an affidavit made, not by a re- 
lative of Mary Bilton ; but one who de- 
posed, that in 1809 or 1810, when she 
was about 16 or 17 years of age, she clan- 
destinely left the house of her father, who 
was a small farmer in Yorkshire ; and that 
she had not since been heard o( except that 
in 1814, she wrote a letter to her sister, 
from Portsmouth, which the deponent saw, 
stating that she mtended to go abroad. 

The Vue-GhanceOar said, •« It strikes 
me that there is considerable difficulty 
about this case, which, like every case of 
the same nature, must be determined ac- 
cording to its own peculiar circumstances. 
Here a girl about 16 or 17 years of aee, 
whose lather was a farmer, chose, for 
some reason which does not appear, to 
leave her father's house, and to go no one 
knows where. But it seems that in 1814, 
the was at Portsmouth, and that she then 
hitended to go abroad. Therefore, it is 
but reasonable to presume, that all along 
she had been concealing herself, and that 
she never intended to return home. The 
mere fiict of her not having been heard of 
nace 1814, affords no inference of her 
death ; ^ the circumstances of the case 
make it very probable, that she would be 



never heard of again by her relations. 
How can I presume that she died in 1821, 
from a fact which is quite consistent vrith 
her being alive at that time 1 Owing to 
the facility which travelling by steam af- 
fords, a person may now be transported 
in a very short space of time from this 
country to the back woods of America, 
or to some other remote region, where he 
may be never heard of again." 

It may, however, be urged that whilst 
the facility of travelling enables persons 
rapidly to remove to distant regions ; the 
frequency of epistolary communication, 
generally transmits intelligence of these 
erratic movements, with equal or greater 
velocity. Flight is more rapid than for- 
merly, but so are the tidings of loss or 
arrival 



H. S. JDutrUt doitrt. 

[lOUTUKlUff DIITIIOT OF NIW-TORK.] 

Beforathe HononUe SAMUEL R.BETTS, Dw- 

trict Judge. 

In the Matter or Nicholas Lucien 
Metzoeb.— 16^ JoMMary, 1847. 

The conventUm with France of Novembers, 1843» 
canoot be executed witbia tho United Statei, 
without the aid of judicial authority. 

A treaty is the supreme law of the laud, and when 
addreined to the courts, supplies the rule govern- 
ing their proeeedings, to the same eflect as an 
act of Congren. 

The treaty with France creates a case within the 
cognizance of the judiciary, under their organi- 
zation and authority by the existing laws, and 
the courts take jurisdiction of the matter therein 
designated, without other appointment by ila- 



Depositions taken in France, are competent evi. 
dence upon which a fugitive may be apprehended 
and committed, according to the provwioos of the 
treaty. Exemplifications of such deposHioBs, 
made confonnably to tbe laws and osageo oT 
France, and authenticated by the aeals of the 
judicial funetaonaiies and that of the mmiateis 
of foreign affairs, maybe used on the preliminary 
arrest here, the same as original depeisitionB. 

A fugitive is subject to appiehension andeommit- 
ment here, for a crime cominitled agaiiMt the 
laws of France, whether or not his nets oeaiti- 
tute a crime under the laws of this country. 

It is forgery in France, for a ro val notary to inseit 
in an authentic deed,/elte fmeU as 
ApenonisMcsMili "^^ 



84 



THE NEW-YORK LEGAL OBSERVER. 



U. 8. District Court. — In the matter of Nieholai Lucien Metzger. 



ing oi the treaty, when charged with the com- 
minion of forgery, although not in aeeiuation 
therefor. 

The treaty takee effect and goee into operation from 
iu date. 

Whether the caiUMfaderii has arisen, or whether 
the compact will be execnted, is a political ques- 
tion to be decided by the President, and the courts 
have no power to direct or contrayene his deci- 
sion, in the first instance. Quere, whether 
the judiciary has authority on fiabeas corpus, 
after the fugitive is under arrest, to prevent his 
extradition, if the Presideot decides to make it. 

The circumstances of this application, 
and the points upon which the opinion of 
the court was sought, sufficiently appear 
in the adjudication. 

Betts, District Judge, — The United 
States' attorney of this distnct, under in- 
structions from the Secretary of State and 
by direction of the President, appeared 
before me, and prayed judicial action on 
a requisidon made on the President, 
through the medium of the diplomatic 
agents of the French government. The 
i*equisition demands, purauant to the ti*eaty 
of November 9, 1843, between the two 
governments, that Nicholas Lucien Metz- 
ger be delivered up to justice, he being 
charged with having committed the ciime 
of forgery in France, and having since 
8ought an asylum in the United States, 
and being now found within the southern 
district of New- York. 

The same application had been previ- 
ously made to a magistrate of the state of 
New- York, and his order directing the ap- 
prehension and commitment of Metzger, 
was subsequently set aside by a circuit 
judge, and the prisoner was discharged 
from the arrest, on habeas corpus, upon the 
ground that the judicial authorities of the 
state of New- York have no jurisdiction 
in the case. 

I granted a warrant for his apprehen- 
sion, and he was brought before me by the 
marshal, accompanied by Mes«rs. JSof' 
mam and BlwU, his counsel. 

Mr. Buder, the United States' attorney, 
appeared on behalf of the United States, 
and Messrs. Cutting and Tillou, in sup- 
port of the requisition, on the part of the 
French government. 

The counsel for Metzger took excep- 
tion to the competency of a judge of 
the United States^ to grant a warrant of 



arrest, and also to the adequacy of the 
evidence produced, to justify the com- 
mitment of the accused. 

The discussions of the various topics 
brought in review, have been marked with 
gi-eat learning and ability, and were pro- 
longed, (several adjournments interven- 
ing,) from the 10th to the 28th of De- 
cember. 

The counsel, on both sides, supporte^l 
their arguments by numerous citations of 
treatises on international law; treaty 
compacts between the United Statcss and 
foreign powers, and those between fo- 
reign powers alone; diplomatic corres- 
pondences ; executive and legislative do- 
cuments and debates ; the municipal laws 
of France and their explications ; the laws 
of the United States and of the State of 
New- York, and the decisions of the 
United States' courts and coiirts of the 
respective states, and of England. 

It being admitted on both sides, that 
Metzger is now in confinement in this dis- 
trict on civil process, and must remain in 
detention for a considerable period, ii*re- 
spective of the disposition to be made of 
this application, 1 have not deemed it 
expedient to defer other public business 
pressing urgently on my time, in order to 
give this case more immediate despatch. 

Having examined carefully the authori- 
ties referred to by counsel, and weighed 
the reasonings submitted to me, I avail 
myself of the earliest opportunity to state 
the result of my reflections upon the sub- 
ject. 

The question lying at the foundation 
of all others, and naturally firat to be con- 
sidered, touches the jurisdiction of the 
United States' judiciary over the subject 
matter. 

A treaty under the constitution of the 
United States, may have a double aspect 
and opei*ation. First, that accompanying 
it as a compact between sovereign powers 
and governed by the law of nations ; and 
secondly, one equivalent to an act of the 
legislature ; our constitution declaring a 
treaty to be the law of the land, (Art. 6.) 
In the latter case it operates of itself with- 
out the aid of any legislative provision ; 
but in the former the legislature must exe- 
cute the contract before it can become a 
rule for the courts, 2 Peters* R. 314. 
F^fster V. NeUson. 
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To determine the operation of this con- 
vention, it must be ascertained whether 
it imports the necessity of judicial aid to 
carry it into execution, and whether it 
communicates that degree of authority, 
which enables the judges of the United 
States as individual magistrates to take 
cognizance of it. 

Without inquiring into the polity of 
France, and the probable operation of the 
treaty, in this respect, within her don?in- 
ions, it is manifest that the provision de- 
manding the apprehension and commit- 
ment of persons charged with crime, can- 
not be carried into effect in this country, 
hut by aid of judicial authority. 

Not only m the distribution of the 
powers of our government, does it apper- 
tain to that branch to receive evidence 
and determine upon its sufficiency to ar- 
rest and commit for criminal offences, but 
the prohibition in the constitution against 
issuing a warrant to seize any person, 
except on probable cause first proved, 
necessarily imports, that issuing such war- 
rant is a judicial act. (3 Cranch, 447. 
Amend. Const. Art. 3.) 

It is believed this doctrine is firmly estab- 
lished in the jurisprudence of this country 
and England, in respect to the surrender 
of fugitives from justice, whether the 
obligation to surrender is deduced from 
the law of nations, or is recognized 
only when expressly stipulated by treaty. 
In every authority I have consulted, 
it seems to be regarded as an ele- 
mentary principle, that the extradition is 
to be effectuated through the agency of 
the tribunals of justice, whose province 
it is to determine the existence of reason- 
able cause for the charge of crime, and 
if there be sufficient evidence to justify 
putting the accused upon his trial. (1 Kent's 
Com. 37. Story's Conflict of Laws, § 
627, and note. 1 American Jurist, 297. 
4 Johns. Ch. R. 106. 14 Petei-s' R. 540. 
2 Sumn. XL 486. 2 Brookb. R. 494. 1 
New Sessions' Cases, (England,) 33 Bis- 
sets' Cases.) 

Jay's treaty, as it is usually termed, 
the treaty with England of Nov. 19, 1794. 
introduced the same stipulation in regard 
to the surrender of fiigitives from justice, 
that is adopted in this treaty. 

The attention of the executive, judicial 
and legislativo departments of govern- 



ment, were early aroused to a most excited 
attention to the effect and operation of 
the provision, and to the appropriate 
method of carrying it into execution. 

The British authorities demanded the 
sun*ender of a seaman — Robbins— on 
a charge of murder committed by him at 
sea, on board an English man-of-war. 

The President invoked the interposi- 
tion of the United States judge of South 
Carolina, to examine the evidence and 
to take order for the aiTest of the accused. 

He was apprehended and committed 
upon the waiTant of the judge and there- 
upon delivered over by the JPresident to 
the English Government, (Bee's R. 206. 
1 Hall's Joui*nal of Jurisp. 13 to 27.) 

The subject was brought before Con- 
gress the succeeding session, and the func- 
tions of the executive and judicial de- 
partments were most thoroughly examined 
and discussed, by men of the highest name 
in the judicial annals of the countiy. (5 
Wheat. App. 19. U. S. Gazette, &c., 
&c., 1800.) 

In looking over the report of the pro- 
ceedings before the United States judge, 
and the debates in Congress, so far as they 
are preserved in the papers of the day, I 
do not find the suggestion made, thai the 
apprehension and commitment by the judge 
were not by competent authority. 

The great straggle by counsel before 
the court and in the debates in Congress, 
was to maintain that the offence charged 
in that case, was triable under our laws 
and in this country, and if not, that it 
belonged to the judiciary and not to the 
executive to decide, whether the canafa- 
deris existed, and if the accused was sub- 
ject to extradition. These views were 
maintained by Mr. Nicholas, Mr. Gallatin, 
Ed. Livingston and others, and combatted 
by Mr. Marshall, Dana, Otis, Hai-per, Bay- 
ard and others. 

The House, after a prolonged discus- 
sion, by a vote of 65 to 39, affinned the 
correctness of the procedure in the case, 
and I do not meet with an instance since 
that period, in which the justness of the 
decision has been called in question. 

I am satisfied, that such also is the sound 
exposition of the corresponding provision in 
this treaty, and that the goverament can 
only fulfil its engagement in this inspect by 
the instrument^ty of the judicial tribunals. 
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Whether the judiciary can act in the 
matter without direction or express au- 
thorization by Act of Congress, is the next 
question in order, and that on which there 
would seem to be more difficulty and more 
ground for doubt, but I am persuaded the 
question is susceptible of a satisfactory 
solution. 

The judicial power of the United States 
extends to all cases in law and equity, 
arising under the constitution, the laws 
of the United States and treaties made 
under its authority, (Const. Art. 3. 2 Dall. 
475.) 

A aue arises under the constitution or 
a treaty, when the subject matter in con- 
testation is controlled by either, or the 
correct decision of it depends on their 
construction. (3 Story 'sConst. Law, § 1640, 
1642. 9 Wheat. R. 819. 14 Peters' R. 
540.) 

But although a subject comes within 
the scope of the powers of the judiciary, 
and is properly referrible to their autho- 
rity, still it is a cardinal principle of our 
jurisprudence, that no subordinate court 
or magistrate, can take cognizance of it 
without express authoiization by law. 

The Supreme Court being created by 
the constitution, may derive jurisdiction 
directly from its authority, and may proba- 
bly without the aid of the legislatui^, sup- 
ply the law of procedure necessary to the 
exercise of such jurisdiction. (2 Dall. 
R. 419. 12 Peter's R. 657.) 

But all tribunals inferior to the Supreme 
Court, receive their creation and allot- 
ment of jurisdiction from Congress, and 
can exercise no other than such as is con- 
fided to thorn by law. The constitution 
and law must accordingly concur in con- 
ferring jurisdiction, in order to put in ac- 
tion in those courts, the powers imparted 
to the judicial departments. (1 Wash. 
R. 232. 1 Paine, R. 145. 1 Brookb. R. 
203. 3 Wheat. R. 336. 6 Wheat. R. 76. 
1 Peters' R 545. 12 Peters' R. 72.) 

The further general principle is equally 
settled, that after a court is established and 
its jurisdiction designated, it takes cogni- 
zance of all matters then existing or after- 
wards arising, which fall within the scope 
of its powers, without those particulars 
being assigned to it by special appoint- 
ment of law. 

This is so, in respect to cases of com- 



mon law and admiralty jurisdiction; (1 
Mason R. 96; ibid. 360. 5 Mason R. 35. 
Gilpin R. 477. 3 Dall. R. 6 ; ibid. 54. 9 
Wheat. R. 931. 12 Wheat. R. 136. 12 
Peters' R. 527,) and the like docti-ine is 
applicable to cases of criminal jurisdic- 
tion. (1 Gall. R. 488. 7 Cranch R. 32. 
3 Wheat. R. 336. 5 Wheat R 76. 11 
Wheat R. 467.) 

The judiciary act of Sept. 24, 1789, 
and subsequent statutes organizing the 
courts of the United States, and distribut- 
ing amongst them the subjects over which 
their jurisdiction ma^ be exercised, allot 
to the circuit and district courts, cogni- 
zance of all crimes and offences comizable 
under the authority of the United States, 
and accordingly, transactions declared by 
law to be offences occurring in foreign ter- 
ritories, on the high seas or elsewhere, 
fall necessarily within the criminal juris- 
diction of those courts. They must re- 
ceive complaints, take evidence, issue 
warrants, apprehend and c6mmit persons 
accused of such ofiences, without further 
authorization for so doing, than their gene- 
ral capacity to take cognizance of crimes. 

The inquiry to be answered then is, 
whether the provisions of this convention 
ci-eate a case, upon which that criminal 
jurisdiction attaches. 

The authorities quoted, have relation 
generally to legislative enactments, as be* 
ing necessary to enable the tribunals to ex- 
ercise their jurisdiction, yet it is manifest 
that the aim of the courts in those cases was 
to determine the extent of the inherent 
powers of the judicial department, or how 
far they can exercise powers derived di- 
rectly frona the constitution without other 
authorization by law, and reference was 
had to laws created by Congress, because 
in the cases under adjudication, there was 
no other source from which the law re- 
quired, could emanate. 

Treaties are placed by the constitution 
in the same rank with Acts of Congress, 
and even the Constitution itself, for by the 
sixth article it is declared, that " this Con- 
stitution and the laws of the United States, 
which shall be made in pursuance thereof; 
and all treaties made, or which shall be 
made, under the authority T>f the United 
States, shall be the supreme law of the 
land." 

It has been repeatedly decided by the 
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Bupresne court, that under this prorision 
of the constitution^ a treaty becomes equiv- 
alent to a law of Congress, and when its 
stipulations apply, they must be observed 
and enforced oy the courts in adjudging, 
as well upon individual rights as those of 
the nation. (1 Cranch R. 109, 110. 2 
PeteiB' R. 314.) 

A great distinction exists between the 
efifect and operation of treaties under 
our Constitution, and that given them in 
England. (3 Story Const. Law, § 1515.) 

In that country, a treaty is regarded, 
only as a contract addressed to the politi- 
cal power, and an act of Parliament is 
required to give it effect u^a territorially, 
(1 New Sessions' Cases, 33,) but in the 
United States, provisions in a treaty ad- 
dressed to the judicial power become a 
rule of law of themselves, and are car- 
ried into execution by that department 
without other direction or authority. (2 
Peters' R. 314.) 

The engagements of this treaty are ac- 

cosdingly to be accepted by the court, the 
same as if they were incorporated in a 
statute, and it is not supposed that a rea- 
sonable doubt could be entertained, if a 
law of Congress had directed the President 
to deliver up fugitives from justice, pro- 
vided " the fact of the commission of^ the 
crime charged against them, shall be so 
established as that the laws of the country 
would justify their apprehension and com- 
mitment for trial, if the crimes had been 
here committed/' but that it must apper- 
tain to the judicial tribunals to ascertain 
such fact, nor but that the authority so to 
do, resulted fi-om their organization and 
appointment to (ake juiisdiction of all 
crimes and offences, cognizable under the 
authority of the United States. 

It by no means is a necessary ingredi- 
ent to the jurisdiction, that the court or 
magistrate should have power to punish 
as well as arrest for the crime. 

Under this general authority, judges 
and magistrates take cognizance of of- 
fences charged upon a person, and if it 
appears that the crime was committed, or 
is properly triable in a different district, 
they remit the prisoner out of the jurisdic- 
tion of the arresting tribunals to that vrithin 
which the offence was committed, (2 L. 
U. S. 62, § 33.) 

Those compacts in the treaty, so much 



dwelt upon in the argument, as being in 
their nature merely executive acts, or en- 
gagements to perform future acts, are 
widiin theordinaiy acceptation of national 
contracts, and operate only upon the po- 
litical power of the country. Contracts of 
that description cannot be alwavs per- 
formed without the aid of legislation, 
either in this country or France. 

But the treaty also embraces the fur- 
tlier provision requiring the investigation 
of charges of crime, and the arrest and 
imprisonment of the accused, as for trial 
and in that respect, in thb country, it 
drops the character of a contract merelyi 
and assumes that of a municipal law ad* 
dressed to the civil magistrates. 

The like provisions in Jay's treaty, was 
so accepted and acted upon. A judge of 
the United States took cognizance of the 
matter, under authority of the treaty law 
alone, (Bee R. 206. 1 Hall's Jour, of 
Jurisp. 13. 5 Wheat. App. 19,) and no 
where, in the severe scrutmy the subject 
underwent, does it appear, an objection 
was raised to the competency of the judge 
to arrest and commit, oy virtue of that law. 
(Review of Proceedings by Marshall afte^ 
wards Ch. J.,) 1 Hall's Jour. Jurisp. 27.) 

So other eminent judses have recog- 
nised a treaty as supplymg all the law 
necessary to compel them to interfere, 
and cause the apprehension of fugitives 
£rom justice, (2 Sumner R. 486. 2 Brookt, 
R. 494.) 

Without pursuing the argument fur- 
ther, I feel prepared upon diese prindh 
Sles and authorities, to declare that the 
uty devolves on me, under the authority 
of this treaty as a law of the land, to take 
cognizance of the requisition and charge 
laid before me. 

The only remaining topic involved in 
the case, of a strictly judicial character, 
relates to the sufficiency of the evidence 
produced against the accused, to autho- 
rize his apprehension and commitment. 

The evidence relied upon in support of 
the requisition consists in official docu- 
ments transmitted from the keeper of the 
seals, minister of justice in France, 
through the minister for foreign affairs, to 
the French minister in the United States, 
and by him delivered to the Vice-Consul 
of France in this city, to be produced 
before the proper tribunal here. 
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The oral testimony of two or three wit- 
nesses was also taken before me, auxili- 
ary or suppletory to the documentary 
proo&. 

The counsel for the accused ground 
themselves with strong assurance, upon 
objections to the competency of the do- 
cumentaiy proofs, for the want of proper 
authentication, and because not originally 
taken in due form of law, and to the in- 
adequacy of the oral evidence, to justify 
his apprehension. 

It would prolong this opinion to an un- 
reasonable extent, to take up and consider 
consecutively the positions maintained 
upou these topics. 

I shall limit myself to stating general 
results with the leading considerations 
tending to support them, and not attempt 
to discuss the paiticular points with ful- 



It will be proper first to notice the rules 
which in our law describe or fix the cha- 
racter or kind of evidence necessary on 
such prehminary pi*oceeding, and the de- 
gree or amount of evidence, required to 
support a charge of crime and justify the 
apprehension of the accused and his de- 
tention for trial. 

Under our system of jurisprudence, no 
testimony is received on the trial of a 
criminal charge, unless deUvered on oath 
in presence of the accused, but a com- 
plamt or charge of crime may be made 
ex parte on affidavit, and one magistrate 
may act on depositions made before 
another, within or out of the jurisdiction 
of the examining magistrate, to issue his 
warrant of arrest and commit the accused 
for trial. (4 Cranch R. 129. 1 Chitty Or. 
L. 34, 87. 1 Burr's Trial, 12, 16.) Nor 
need the evidence approach that full proof 
necessary to justify a conviction. 

The Constitution requires no more than 
that probable cause be shown to authorize 
an arrest ( A.mend. G,) and probable cause 
is deduced from a state of facts and cir- 
cumstances which afford reasonable 
grounds of suspicion of guilt. (1 Burros 
Trial. 11, 14, 16. 4 Cranch R. 129. Bar- 
bour Cri. L. 455, 492, 496. 4 Blacks, by 
Chitty, 235.) Dalton holds that a magis- 
trate must commit when there is just 
ground for suspicion. (Dal. J. Ch. 164.) 

Whether fuither proo£) must not be 
given to justify an indictment, may be an 



unsettled question, ( Wliarton Cri. L. 125,) 
but it does not arise for investigation in 
this state of the case. 

The testimony of the witnesses on de- 
position and orally before me, might well 
authorize detaining the accused, to give 
opportunity for additional proof if not 
deemed sufficient to justify his absolute 
commitment for trial. (1 Burr's Trial, 

The Vice-Consul of France, Mr. Borg, 
testifies that he has received official infor- 
mation fi'om his government, that the ac- 
cused stands chai'ged with the crime of 
forgery of authentic deeds and instru- 
ments, committed by him in France in 
numerous cases, in Ins capacity of royal 
notary, and also with forgery of com- 
mercial and bank paper, since November 
9, 1843, and that ho fled from the justice 
of that country and has taken refuge in 
this, and the vatness has reason to believe, 
and does believe, such to be the facts. 

Mr. Karst proves his personal acquain- 
tance with the accused at Sarreguemines, 
in Fi-ance, for many years, where the wit- 
ness knew him acting in the official char- 
acter of a royal notary. Witness vras 
defi-auded by him in a ti*ansaction, as no- 
ta^, of 20,000 francs. 

The accused absconded from France, 
in February, 1844, and witness pursued 
him through Belgium, Prussia and Eng- 
land, to the United States. The accused 
travelled under a feigned name. He left 
a wife and child residing in France, and 
was charged with various ciimes at the 
time he privately lefb there. 

Evidence creating a strong suspicion 
that a felony has heen committed, and 
that it was perpetrated by a particular 
person, will warrant his apprehension 
without direct proof of the corpus ddieti. 
(1 Burr's Trial, 12, 16.) 

The report of the trial of Col. Burr, 
before Ch. Justice Marshall, is referred to 
the more frequently for principles govern- 
ing incipient proceedings in criminal cases, 
because the questions were discussed by 
eminent counsel, and that distinguished 
judge eave every point a careful consider- 
ation, delivering hb opinions upon them 
in writing. 

Admitting the proofs of this class, to be 
inadequate to Justify the detention of the 
accused, I think the documentaiy evi- 
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deuce fumislied by the French goyem- 
oient, is legally admissible. 

The coansel for the accused have rea- 
soned this point, on the assumption that 
the statute law of the state of New- York 
supplies the rule of decision which this 
court must observe, in this respect, under 
the direction of the judiciary act, § 34, 
snd that these proo& are not authenti- 
cated conformably to the requirements of 
that law. 

Chief Justice Marshall decided that the 
lection has no relation to criminal cases, 
(1 Burr's Trial,) and indeed it is a settled 
doctrine that the state laws do not ex pro- 
prio vigore afiect the procedure of the 
United States courts, in any description of 
actions. (10 Wheat 1 ; ibid. 51. 9 Pe- 
terB' R. 329. 1 How. R. 304, 323.) 

It is not controverted, but that evidence 
nught be so taken in France, pursuant to the 
laws of that country, as to be admissible 
in car judicatories, to support charges of 
crime preferred under the treaty. 

Nor do I understand the objection 
rslses any question touching the regula- 
rity of the proceedings, in the present 
esse before the juge tVimtructum, His 
authority is clearly stated in the code, and 
the method of procedure there indicated 
appears to have been carefully observed, 
(Coded'instCr. art. 70,71,76, par Rogron.) 
The depositions were signed by the wit- 
ness, the judge and clerk, at the same 
time, and the most commendable caution 
was exercised in making their contents 
clearly known to each witness before they 
were completed. 

These documents are furnished pursu- 
ant to instructions of the Secretary of State 
of the United States, to the French min- 
ister on the 4th of December 1844, and 
unless the rule of law is imperatively so, 
they ought not to be subjected to a com- 
plete conformity with our usages or those 
familiar to the common law, in all the for- 
malities of authentication. 

AH that can be reasonably exacted is, 
that the documents offered as evidence on 
this preliminary inquiry, be clothed with 
all substantial proot of verity. 

It is proper, first, to notice the method 
of verification adopted and then consider 
its legal effect. 

The documents consist of the original 
mandiU d* arrets issued against the ac- 



cused by the judge of instruction, under 
the seal of the cour civil d'instmction of 
Sarreguemines and subscribed by him, 
and of copies of the depositions heard 
" dans la proc^dmre instruite," 

The Procureur du Roi for the depait- 
ment of San^guemines, made a requisi- 
tion under his hand and official seal on the 
Greffier of the tribunal, to deliver a copy 
of the depositions, taken in the matter to 
be " cert\fi/ie ocmfwmt parUd,^* Dupin, 
the Greffier, adds to the depositions, **paur 
copie con/arme" delivered at the request 
of the Procureur du Roi, to which he sub- 
scribes his name and affixes the seal of the 
tribunal V 

The chief of the bureau of the minis- 
ter of justice and keeper of the seals, 
Laudy, ceitifies to the act of the Procu- 
reur du Roi and of the Greffier, " vu pour 
^a/ifo/iiMi," of their respective signatures, 
and subscribes his name and sffixes the 
seal of the bureau. 

The chief of the Chancellerie, De La- 
marre, under the seal of the ministry of 
foreign affairs, and by authorization of the 
minister, certifies in the same form to the 
signature of Laudy. 

Mr. Borg and Mr. Barthelemy, (formerly 
an advocate in France,) both examined 
before me, testify that the seals and certi- 
ficates attached to these papers, are the 
regular and accustomed metbodsof authen- 
ticating like documents in France, and 
that the seal of the ministry of foreign re- 
lations is the highest seal employed in 
France for these purposes. 

The French law books also speak of it 
as the great eeal, and that it verifies public 
acts, &c., but distinguish as le petit sel^ 
that which is affixed to judicial acts, ema- 
nating firom the royal jurisdiction, (Diet, 
du droit. Donisart, Merlin Report, voce 
eceau sei.) 

A ** procedure inetruite^' before a tribu- 
nal in France, has more the character and 
formalities of a trial than the proceedings 
under our laws, before a magistrate on a 
charge of crime. 

The proceedings before a judge of in- 
struction are to be enregistered, (which is 
copying or transcribing them on the mi- 
nutes of the court. (10 Merlin Report. 
347, et suiv,) whenever an expedition or 
copy is required by the proper authority. 
(Codes par Bacqua, p. 707, art. 7.) 
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^ Vne dfpie conformt^* is a copy collated 
or compared with the origin^, by the 
Greffier, and has all the characteristics 
of an exemplification from a record under 
our laws, (Diet, de droit. 4 MerUn Report. 
442, 443, arts. 1, 2. 6 Merlin Repert. 
440, 443, § 1, & § 4,) and the certificate 
of the Greyer to that effect, im^rts all 
that is demanded here to authenticate an 
exemplification of a record. 

So also the concise ceitificate of the 
keeper of the seals, is equivalent to our 
extended fi)rmula8. 

Vu pour legidiicUitm, signifies that the 
high functionary charged with that service 
has inspected die certificates, and found 
them l^al in form and substance, contain- 
ing every requisite to give them fiill credit 
and validity. 

L^gcUUcUumf c'est I'attestation que 
donne un officier public de la v^ritd des 
signatures appos^es a un acte, ainsi que 
des qualit^s des ceux qui I'ont fait et recu, 
afin qa'on y ajoute foi dans un autre pays. 
(16 Merlin Report, p. 403. 3 Donisart 
CoU. Jurisp. p. 85.) 

A greater amplitude of phraseology 
would not have expressed with more dis- 
tinctness and certainty all the essential 
parts demanded by our law in such veri- 
fication, and I am not aware that any set 
form of words is necessary in any system 
of jurisprudence, to authenticate a public 
act or document. The fixed meaning of 
the phrase vu pour legalisatioH, in the 
French jurisprudence, gives to an authen- 
tication so made by the keeper of the seals, 
all the weight of verification which can 
be attached to the acts of that high func- 
tionary. 

I hold then, that these documents exhibit 
satisftkctory evidence that the depositions 
were taken by the judee named therein 
in due form of law, and that he had com- 
petent authority to take thom, and that ex- 
act and full copies are furnished firom the 
appropriate court or minister, by the pro- 
per officer. 

And upon the strict rules of evidence 
obtaining in our courts, they are sufficiently 
authenticated to be received as evidence 
here. (2 Cranch R. 187, 238. 3 Wash. 
R. 201. 3 Cowen & Hill's notes to Phi- 
Ups Ev. 1123.) 

These facts are clearly proved by this 
evidence. That the accused was charged 



or " inculp^" with commission of forgery 
in France, in the exercise of his functions 
as notary, and in drawing up and execut- 
ing acts or instruments appertaining to 
his ministry or official trust, and with 
forgery of commercial and bank paper, 
and with having made use of forged acta 
or instruments. 

The facts proved against the accused 
in support of these charges are, that iti re^ 
peated instances after the 9th of Novem- 
ber, 1843, he prepared and had com- 
pleted, in his capacity of notary, authen- 
tic deeds, by which, various individuals 
pledged or hypothecated their property 
to secure alleged loans of money, and that 
the deeds declared the sums loaned and 
so secured, were at the time of making 
them, actually paid over in specie to 
the borrowers, and that two witnesses 
were then present and signed the instru- 
ments or authentic deeds, and that these 
declarations are false. 

It appears, that by the laws of France, 
these notarial acts, become entitled to re- 
gistry, and have similar force and effect 
with records of common law courts. 
Their verity cannot be impeached except 
for forgei'y. (Bacqua Code des Officiers 
Ministeriels, p. 864, art 19.) Accordingly, 
the code penal denounces a falsification 
of these acts, by notaries, a forgery or 
JauXf and subjects the guilty officer to in- 
famous punishment. (Code Penal, arts. 
145, 146, 147,) and also for making use 
of the forged acts or deeds. (Art. 148.) 

The Court of Cassation in exposition of 
the law, decided that a false declaration 
of the presence of two witnesses, on the 
execution of such notarial acts, is a for- 
gery within the terms of Art. 146, as 
" comtatufU comme vrais des fails faux** 
(Explication de Code Penal, par Rogron, 
p. 57.) 

Official notarial acts being by the 
French system the common mode of au- 
thenticating conveyances, devises and con- 
tracts of every description, the conduct 
of such officers would appropriately be 
brought under the severest supervision of 
the law. 

Notaries are officers of high dignity 
and confidence, appointed for life, and 
charged with the most delicate and im- 
portant functions in respect to individuals 
and the public They have always been 
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as wen antecedent to the ccmipilatioa of 
the codes, as since, subject to criminal 
prooecution for malversation in office. (3 
Donisart ColL Jurisp. 434, 457. 21 Mer- 
lin Report. 320, 367,) and it is, therefore, 
no way surprising that transactions which 
under our code might be only a misde- 
meanor or malfeasance, rendering the of- 
ficer liable to a civil action, should in 
France be visited with all the consequences 
of an infamous crime. 

I have, accordingly, no hesitation in de- 
claring that the evidence before me, 
amounts to probable proof that Metzger 
committed in France the crime de foMX, 
named in * the treaty, and would justify 
his apprehension and commitment for trial 
theretor, if under our laws those acts had 
been crimes, if committed here. 

The topics already disposed of, embrace 
aU those legitimately belonging to the judi- 
dsi authorities, to investigate and de- 
termine. 

The other points debated on this hear- 
ing, are of a diplomatic character, and it 
is the province of the President, at least 
in tlie hrBt instance, to decide them at his 
discretion. 

Whether the government is bound by 
the treaty compact, to deliver up the ac^ 
cused for offences committed by him in 
France, which are not crimes by our laws ; 
whether he is within the description of 
persons named in the treaty as subject to 
extradition ; whether the treaty went into 
operation and became obligatory from its 
date, or from its ratification by assent of 
the Senate, or other period posterior to 
the date ; and finally, whether the obliea- 
tions assumed by the treaty will be ful- 
filled or not, are considerations addressed 
to the political department of the govern- 
ment. 

Over these questions, the judiciary has 
no immediate control or jurisdiction. 

The easu$fcBderU of the treaty, may 
be ever so manifest, yet under the polity 
of our government, it in no way apper- 
tains to the judiciary to du*ect or contra- 
vene the action of the executive depart- 
ment in respect to it. 

The judicial authority can only be in- 
Tokcd incidentally and indirectly, to pass 
upon such provisons of a treaty, and it is 
but in that manner that acts of the Fre- 
aident in execution of a treaty contract, 



can be reviewed and adjudicated upon in 
courts of justice. 

It seems to be conceded in Robbins' 
case, (Bee R. 266,) that a person under 
arrest, for the purpose of being delivered 
up under the treaty with England, of No- 
vember 19, 1794, was entitled to the writ 
of habeas eorptu, and the judgment of 
the ]pro^r tribunal, whether £e arrest 
was justified by law. That inquiry would 
prolmbly also involve the consideration of 
the competency of the executive autho- 
rity to hold him in arrest, or deliver him 
over to be transported out of the United 
States. 

The English courts grant the rrrit in 
like cases, (1 New Sessions Cases, 337,) 
but as already noticed, they proceed upon 
the principle that the extradition can only 
be made, when authorized by act of Par- 
liament, passed in execution of treaty en- 
gagements. 

If a writ of Jiaheas carptu should be ap- 
plied for in this case, the application must 
m the fiist instance, as the United States 
Courts in this district are now constituted, 
be addressed to me ; and as the counsel 
on both sides have thoroughly examined 
every question connected with the subject, 
I deem it advisable now, to pronounce 
mv opinion upon the entire case, that no 
other procedure may be taken with a 
view to my further action in the matter. 

1 shall Umit my attention to three pro- 
positions contended for in behalf of the 
accused, and claimed by his counsel to 
be, if not clearly in his favor, yet to 
place the authority of the executive over 
tiim, under the treaty, in so doubcfiil a 
light as to entitle him to a discharge. 

The first position is, that the true con- 
struction of the treaty in connection with 
the proviso, to the first article, is, that a 
person is not subject to extradition, unless 
the facts proved against him, constitute in 
the country where he is arrested, one of 
the crimes named in the treaty. 

In the present case, I do not think suf- 
ficent eviaence has been produced to es- 
tablish probable cause of suspicion, that 
the crime of forgery defined by our laws 
has been committed by the accused. 

The exemption of the accused for this 
cause, was urged with great confidence by 
his counsel, but the point does not impress 
my mind as resting upon a just exposition 
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of the treaty, or demanding of me more 
than a brief statement of the reasons 
which prevent my acceding to that inter- 
pretation. 

The preamble expounds clearly the 
motives upon which the Convention was 
founded. Each nation was desirous that 
malefactors should find no sheker in the 
territories of one, against punishment for 
crimes committed within the dominions 
of the other, and the high contracting 
parties manifest most unequivocally their 
intention to remove fugitives from their 
place of refuge, in order to bring them 
within the operation of the laws they had 
violated. The purpose of each was, to 
maintain the justice of their own country 
and secure the sanctions of their laws 
within their respective dominions. 

To attain this object, the concession of 
the privilege is made mutual and recipro- 
cal, each engaging to deliver, to the jus- 
tice of the other, persons who, being ac- 
cused of the crimes enumerated com- 
mitted within the jurisdiction of the re- 
quiiing paity, shall seek an asylum or be 
round within the territories of the other. 

The terms employed in the treaty ap- 
pear to me, to carry out this purpose with 
a clearness and precision, which scarcely 
admit of misconstruction. 

I should also infer that the proviso 
which is claimed to include the qualifica- 
tion urged in behalf of the prisoner, was 
fi:*amed ex industria to avoid the construc- 
tion sought to be put upon it 

As in the body of the article, the observ- 
ance of the laws of the place of refuge 
is exacted in pursuing the apprehension 
and detention of the fugitive, it appears 
to have been thought expedient to mark 
by definite directions, that those laws were 
to furnish the method of procedure only, 
for the provbo declares, that they shall 
be applied to the investigation of crimes 
committed abroad, as *' tf'tke crimes had 
been commiUed" where the arrest was 
made. 

The matter to be inquired into and ad- 
judged, obviously is, therefore, the fact of 
the commission of the crime charged, 
within the dominions of the party requir- 
ing the surrender of the fugitive, and ac- 
cordingly the laws of France i^ord the 
basis of the inquiry in this case, and not 
those of the United States. 



If an ambiguity should be detected in 
the language used in these engagements, 
the fundamental doctrine applicable to all 
contracts, would have its efi'cct here, and 
the compact would be expounded accord- 
ing to the imderstanding and intent of the 
parties, g^thei*ed from the whole Conven> 
tion; and their concurrent and subsequent 
acts in execution of it, would be received 
as forcible presumptions of its true mean- 
ing. 

Ab already intimated, I am satisfied that 
the crime defauXj named in the treaty, was 
committed by Metzger in France, and he 
accordingly, in this respect, was widiin 
theprovision of the treaty. ' * 

The further position, taken for the 
prisoner, that he does not come within 
the description of persons whose surren- 
der the French government is entitled to 
claim under the treaty, rests upon ques- 
tions strictly technical, artificial and ver- 
bal, and involves no principles of general 
jurisprudence. 

It IS in effect, a question of procedure 
or practice, properly referable to the 
special laws or usages of the French tri- 
bunals and authorities. 

The terms of the treaty are ** Us indi- 
vidus accuses, les individus qui accuses, 
les individus qui seront accusis^^ &c., &c., 
shall be delivered up to justice, and the 
point raised upon these expi'essions is, that 
by the French law, only a party " en aecu- 
saiiom** is " accus6e" in the acceptation of 
the terra, in the penal code and in the usa- 
ges the of tribunals ; and that accordingly 
his surrender cannot be demanded by the 
French government or made by ours, until 
proceedings in justice inculpating or cri- 
minating him, have been so far pureued that 
he is mis en accusation^ equivalent in our 
law to indicted or arraigned. 

Such, it is proved by Mr. Bartholemy, 
is the understanding of the term by the 
bar and couits in France ; incufpi and 
prtvenue, designate persons against whom 
criminal charges or proceedings are insti- 
tuted, up to the period the charges are 
acted upon by the " Chambre dc ConseHy^ 
and an accusation is decreed by it, and 
then and not before, they become accusics. 
(Code d'inst. Crim. arts. 127, 128. 241. 
265.) 

There may exist in France, from posi- 
tive appointment of law, or usage in re- 
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sped to the terra acGUsed, an impoit in the 
idiom of the tribunals different irom what 
it bears in the literature of the language, 
and one which it may be difficult for a 
foreigner to apprehend. 

It IS a fact of common occun*ence in 
the arts and professions, for words to be 
diveited fixim the signification recognized 
hj the standards of the language and fa- 
miliar use, and to acquire one entirely 
arbitrary in that relation, and with my 
limited means of knowing the technica- 
lities of a foreign forum, I shall carefully 
abstain from pronouncing upon the just 
force of this term in that application. 

It may not, however, be improper to 
notice that Rogron (Ait. dl. Code d*inst. 
Grim., note) remarks on this subject, that 
vsuedly (e» general) a person is said to be 
madpi, when under a charge which may 
compel him to appear before the juge 
d^fMitntctioH ; and prevenue, when he has 
been already subject to like orders ; and 
accusU when remitted to the court of as- 
sizes by a decree of accusation. 

It would thus seem, that the distinction 
ID the dialect of the courts, amounts to lit- 
tle more than a convenient distribution 
of phrases, and is not an appellation fixed 
determinately by law. 

The French jurists note a difference in 
the word acciise6 as a participle, and a 
substantive, and previous to the adoption 
of the code, it was only in the latter appli- 
cation, l^accusekfXhBl it imported the party 
was decreed in accusation, whilst in the 
former sense, it embraced both inadpi and 
pr^aenUf and denoted an individual com- 
plained or informed against for or charged 
with the commission of a crime. (I De- 
nisart, 38—41. Diet, de Droit.) The dic- 
tionaries de Trevoux, (avocat) Descerrie- 
res, (avocat) and of Chambaud, Boyer, 
and the Academy, all note the same dis- 
tinction. 

Since the codes were in force, the usage 
has been more uniform to limit the term 
aocusee to persons in accusation or in- 
dicted. (1 Merlin Repert Jurisp. Diet, 
de Droit.) 

These verbal disquisitions are, how- 
ever, a most unsatisfactory method of de- 
termining the import of langua^ em- 
ployed in a treaty designed to adjust in- 
ternational interests of high importance 
and gravity. 



I The meaning of words not necessarily 
I technical orprofessiimal, (like the descrip- 
tion of crimes) will be sought for, in the 
general scope of the instrument and the 
intention of the high contracting parties* 
directly expressed or evinced by concomi- 
tant and subsequent acts. 

It is most manifest that the controlling 
pui-pose of the engagements was, to ran- 
uer the advantages of the great principle 
fixed by the contracting parties, mutual 
and reciprocal to the fullest extent. 
Whatever privilege one acquired, he 
yielded the same in return to the other. 

There can be no doubt upon the con- 
tract with us, that the United States has 
the i*ight to demand of France the sui'- 
render of persons charged or complained 
against, according to the provisions of the 
treaty, without regard to the state of pro- 
secution in this countiy or whether any 
has been instituted or not. 

Presenting a complaint with evidence 
to Buppoit it, is a charge or accusation ac- 
cording to our laws, and it may be as well 
made in the first instance, before tlie 
French tribunals as our own. The words 
charged, used in the preamble, and ac- 
cused in articles 1 and 2, are of the same 
import in that connection. 

The word acauee is in both instances 
adopted by the contracting parties as the 
concurrent and equivalent expression in 
the Fi-ench language, and the meaning in- 
tended to be applied to the term at 
the time, must prevail in the construction 
of treatises equally with other agree- 
ments. 

The French government now formally 
demands the surrender of Metzger, as 
being within the purview of the treaty, 
although he is not technically en accusation 
before the courts of that country, and the 
President of the United States avows 
his readiness to fulfil the engagement in 
that sense, and both the high contracting 
parties in this solemn manner, signifying 
their construction and acceptation of the 
undertaking, I should not hesitate even if 
an ambiguity attached to the language em- 
ployed, to give it that force and effect. 

But having no doubt in my own mind, 
I should, independent of that solemn cor- 
roboration or the exposition I give the 
treaty, declare that Metzger is a person 
accused of the crime of forgexy committed 
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in France, and in this view subject to tbe 
operation of the treaty. 

The remaining consideration relates to 
the period at which the treaty took effect. 
The crimes proved against the accused, 
were committed by him subsequent to tbe 
date of the treaty, but prior to its ratifica- 
tion by the President, with the advice and 
consent of the Senate. 

It would be an useless labor to quote 
the opinions of foreign publicists on this 
question, or to spread upon this opinion 
%H exieiuo the reasonings of American ju- 
rists, or the judgment of our judicatories 
upon the subject. 

All that has been vmtten abroad has 
been examined and discussed vnth great 
care and sagacity, by our courts and ju- 
rists, and in my opinion, the principle is 
conclusively settled, that a treaty is to be 
regarded as taking effect from its date, 
unless a different period is fixed by the 
contracting parties, or must be adopted 
in order to fulfil their manifest inten- 
tion. 

It must necessarily be, in effect, a ques- 
tion of intention, and public law the same 
as municipal, implies tno intention of the 
parties to be, (when not defined by them- 
selves,) that their contracts shall have 
effect from the time of execution. (1 
Kent Cora. 169. Wheaton's Elements 
International Law, 306. 2 Elliott Dipl. 
Code, 409, 410. 1 Wash. R. 243. 6 
Peter's R. 767.) 

The principle is the same, when the 
contract is entered into through the in- 
termediation of agents, and their acts are 
to await confirmation or ratification by 
their principal before becoming complete, 
for it is a maxim of the law, that amnis 
raiihabUio retro trakUur, and the obliga- 
tion goes into force as if perfected at its 
formation. 

Moreover, this like other armngements 
between the parties, is to be interpreted 
and carried mto effect, conformanly to 
their purpose, disclosed in the terms of 
the contract or derived from other evi- 
dence. 

The 5th article by prohibiting the opera- 
tion of the treaty anterior to the date, af- 
fords a violent presumption diat the par- 
ties contracted with the understanding 
and intent, that it should take effect at its 
date, Bni diis interpretatioQ is iiirtfaer- 



more assented to and acquiesced in by 
their proceedings on this application. 

Bom parties insist that the treaty is ob- 
ligatory from the time it was signed, and 
although such act of the parties cannot 
avail to the prejudice of others, whose 
rights are affected by the ti-eaty, yet it is 
a circumstance entitled to be regarded on 
an inquiry into the motives which go- 
verned the creation of the compact. 

The result of my reflection upon the 
entire subject is, that if tbe President in 
his discretion determines that the c€uui 
fmdcrii of the treaty exists, and that Metz- 
ger ought to be delivered up to the French 
government, there is nothing shown in 
this case which entitles him to the inter- 
ference of the judiciary to prevent the de- 
cision being carried into execution. 



Jn chancer]). 



Befim the Honorable R.HYDE WALWORTH. 

CbanoeUor of the Sute of New- York. 

Charlbs Pabtridge v. Menck ei dL-^ 
2^ik January, 1847. 

JURISDICTION— TBIDS BIARK8— INJUNOTION. 

A court of eqnity has the power to faiteifeie to pre- 
vent the piratmf of trade marks. 

The qneitioo, in each eaiiee, ia not whether the com- 
plainant was the original inventor or proprietor 
of the article made by him, upon which he pats 
hia trademark, or whether the articlei made and 
■old by the defendants onder the complainant** 
trade mariL ia an article of the aame quality or 
▼alue ; but the court proceeda upon the ground 
that the complainant has a yalaable interest in 
the good will of his trade or bosineas, and that 
having appropriated to himself a partioalar label 
or sign, or trade mark, indicating that the artiele 
is mannfactorad or oold by him or by hia antho* 
rity, or that he carriea on businesi at a particular 
place, he is entitled to protection against a de- 
fenduit who attempts to pirate upon the good 
will of the eomplainanf s eastomeis or the patrano 
of his trade or bnsiness, by using the same with* 
out hii consent or authority. 

When then is a doubt as to whether the complain- 
ant's trade mark has been actually pirated in 
such a manner as to be likely to impose upon his 
costomera, the court will not grant or retain an 
injunction until the cause is heard upon pleadings 
and proofs, or until tbe complainant has estab- 
lished his right by an action at law. 

Bat where the oovt sees that the eomplaiMatV 
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trado loarks aro aimuiatod in saoh a manner as 
probably to deceiye hii cnstomerst the court will 
interfere to cheek the piracy at once by iiganc- 
ttoo. 

This was an appeal from an order of the 
Vice-ChanceUor of the first circuit* dis- 
^solving an iujunction. A. Golsh was 
fi>rfneriy the maker and vendor of a par- 
ticular kind of friction or loco toco 
matches, in the city of New- York, which 
were put up in small brown paper boxes, 
with a moveable cover of the same material 
covering about one third of the box from 
the top downwards ; and he used a label 
which was pasted on one side, containing 
among other things, the printed words A. 
Gt>LSH*8 Friction Matches, and a wood- 
cut representing a bee-hive, which were 
his trade marks. He subsequently sold 
out to the complainant and T. White, 
and gave to them the privilege of using 
his trade mark or labeL White subse- 
quently sold his interest in the business to 
the compbdnant, who continued the busi- 
ness or making and vending the same 
kind of matches; some of which weie 
put up and labelled in the same manner. 
Otben were put up in the same form, ex- 
cept as to tlie label and the manner in 
which it was placed upon the boxes. The 
defendants Menck & Backes, subse- 
quently commenced the manufacture and 
sale of a similar kind of matches, which 
were put up in the same manner, in 
brown paper boxes and a cover. And a 
label was also pasted on one side of each 
box, and contaming, among other things, 
the printed words '* A. Golsh," and a wood- 
cut representing a bee-hive. The use of 
these labeb, as the complainant charged 
in hia bill, was a pirating of his trade 
marks, and was intended to deceive pur- 
chasers, and to induce them to believe that 
the matches so put up and sold by the de- 
fendanu, Menck & Backes, were the 
genuine Golsh matches, made and sold 
by the complainant. The other defendant 
was engaged in the sale of the matches 
of Menck & Backes, and was for that 
reason made a party. The defendants, 
by their answer, denied that their label 
was a pirating of the trade marks of the 
complamant, or that they were intended 
t'j inducepurchasersto beuevethe matches 
said by them, were the matches manufac- 
tured by Gtolsh or by the oomplainaiit, as 



his assignee. But they stated that the 
defendant Backes was the chemist for A. 
G}t>lsh, while the latter was engaged in 
the manufacture and sale of matches, 
which fact was stated on their labels. 
And they insisted that the matches manu- 
factured and sold by them, were made in 
the same manner as those made by Golsh, 
and afterwards by the complainant, and 
were equally good. 

S. M. Wooding and 3f. T, Beynddi, 
for appellant 

Edward Sandfard, &r the respon- 
dent 

The Chancellor.— Since the deci- 
sion of this court in the case of Tat/lar v. 
CarpaUer, (in Chan. Dec. 3, 1644,) and 
which was recently affirmed by the court 
for the correction of errors, there is no 
doubt of the power of the court of chancery 
to interfere by injunction to prevent the 
pirating of trade marks. The question 
m such cases, is not whether the complain- 
ant was the original inventor or proprietor 
of the article made by him and upon which 
he now puts his trade mark, or whether 
the article made and sold by the defend- 
ant under the complainant's trade mark, 
is an article of the same quality or value. 
But the court proceeds upon the ground 
that die complainant has a valuable in- 
terest in the good will of his trade or busi- 
ness, and that having appropriated to 
himself a particular label or sign, or trade 
mark, indicating to those who wish to give 
him their patronage, that the article is 
manufactured or sold b^ him, or by his 
authority, or that he cames on busineflp at 
a particular place, ho is entitled to protec- 
tion against a defendant who attempts to 
pirate upon the good will of the complain- 
ant's friends, or customers, or the patrons 
of his trade or business by sailing under 
his flag without his authority or consent. 

In many cases it may be difficult to de- 
termine whether the complainant's trade 
mark has been actually j^irated in such a 
manner as to be likely to deceive and im- 
pose upon hb customers, or the patrons 
of his manu^tures or business. And 
in cases of doubt, the court should not 
grant or retain an injunction until the 
cause is heard upon pleadings and proofi. 
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of until the complainant has ofltabliahed 
his right by an action at law* But if the 
court sees that the complainant's trade 
marks are simulated in such a manner, as 
probably to deceive his customers, or the 
patrons of his trade or business^ the piracy 
should be checked at once by ii^unction. 
In this case I am not saUsfied, that the 
label used by the defendants will probably 
have the effect to deceive and impose upon 
those, who are in the habit of buying and 
using the matches, made and mid by the 
complainant, by inducing them to believe 
they are of his manufacture. 

I do not find it distinctly charged in the 
complainant's bill, that he had been in the 
use of his second label before Menck & 
Backes assumed the use of their label. 
But even if there was such a charge, 
there is about as much difference between 
that label and the one now used by the 
defendants, as there is between theirs and 
the complainant's first label, which was 
originally used by Golsh, except as to the 
form and appearance of the bee-hive. 
One difierenco between the original or 
Golsh label, and the label of the defend- 
ants is, that all the piinted words and 
figures on the Golsh label, are in black 
letters upon a white ground ; whUe those 
on the defendants' label are in white 
letters upon a black ground. The Grolsh 
label is also shorter than the defendants ; 
only reaching upwards upon the box to 
the bottom of the cover, and leaving the 
whole printed part of the label above the 
bee-hive, containing the words "A. 
Golsh's Friction Matches," distinctly 
visible below the cover of the box, while 
the printing on the defendants' labels runs 
up under the cover of the boxes, leaving 
nothing visible above the bee-hive, ex- 
cept the printed words " Latb Chebust 
FOR A. Golsh." And the names of the 
streets and avenues, and the numbers of 
the buildings at which the matches are 
made, at the bottom of these two labels are 
entirely Afferent So that, without removing 
the covers from the boxes, the words upon 
the two labels strike the eye at once as 
being very dissimilar. And if the covers 
are removed for the purpose of seeing the 
parts of the labels wnich are under Ubem, 
or to look at the matches, nothing will be 
found on the Golsh label concealed by the 
cover of the box. But upon the upper 



part of the defendant' label will be found 
the words " Menck & Backes' Friction 
Matches made by J. Backes," printed in 
small caps. The bee-hive, upon the 
Golsh label is so badly made, that it is 
necessary to look at the cut some time to 
discover what it was intended for. But 
that upon the defendants' label is an ele- 
gantly constructed device, which no one 
who had seen an old-fashioned straw bee- 
hive in the days of his boyhood, could for 
a moment suppose was intended to re- 
present any thing else. Indeed, the dif- 
ference in appearance between these two 
labels is so great, even while the covers 
remain upon the boxes, that it is hardly 
possible to suppose a person, who had 
been in the habit of buying and using 
boxes of matches with the Golsh label, 
would suppose those with the defendants' 
label were the same article, from the i-e- 
semblance between the two labels. 

It is not necessary that I should notice 
all the differences in appearance between 
the defendants' label and the second la- 
bel of the complainant. It is sufficient 
to say that the word Golsh does not ap- 
pear upon the complainant's second la- 
bel, below the cover of the box ; and that 
the only words upon that ]she\ below 
such cover and above the bee-hive, are 
" Matches without sulphur." But neither 
of those words appear upon the defend* 
ants' label below the cover, and the two 
last words are not to be found on any part 
of their label. The only real resem- 
blances between the complainant's second 
label and the defendants' label, either 
with or without removing the covers fi*om 
the boxes, are the bee-hives and the black 
ground, upon which the words and figures 
of the labels appear. 

The Vice-Chancellor was therefore 
right, in refusing to retain the injunction. 
And die order appealed from must be 
affirmed with costs. 



Snpmor (fotirt.— (new-york.) 

Befon Uie Honorable SAMUEL JONES, C. 2^ 
and Judges OAKLEY and VANDERPOEL. 

Bradner and others v. Jone9, Sheriff 
ifc., and Palmer. — Janr^y Term, 1847, 

Whexe a maroaiitito fiim in Florida directed a hoiiie 
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in Now-Tofk, to omd to them by ■ome venal 
booMl (or Fboncola a bill of goods, and the lat- 
%Vf inpiuiaaaee of such order, delivered seyeral 
boxes of goodi on board of a yeawl loading for 
BeoBfteola, and with each load took the eoeto- 
ner^ noeipt, and before all the goods were de- 
fiv«red on board the ▼essel, a ere£torof the ven- 
doneeiied them by virtue of an attachment 
ilgaiiist the vendors. — Held, that the goods were 
not beyond the oontrd of the vendors, nntil the 
reeetpts given to the cartman were given up and 
tfiebdlofladiuffgivenintheirstaad. /feU,also, 
tfmt tlie vendoa in New- York could maintain 
their action of replevin against the sheriff and 
the plaintaff in the attachment, on the ground 
that the goods were not yet out of the control of 
the Tendon and not yet delivered to the vendees. 
The foree and eftet of local oommeieial 
commented on and coosideied. 



On the 3l8t of August, 1845, Riley & 
Walker of Milton, in Florida, sent an or- 
der by mail to the plaintiflb, merchants 
in thb city, to forward them a bDl of 
goods. Tl^ order did not direct any 
way in which the goods were to be sent. 
The plaintifib conunenced filling up the 
Older. Seven boxes and four bales of 
goods, amounting to over $2000, were 
packed, and were on the 19th of Sep- 
tember, 1845, sent by the plaintifli' cart- 
man to the brig Republic, m this port, a 
vessel loading for Pensacola; and re- 
ceipts were taken firom the mate of the 
brig. No invoices were sent to Rilejr & 
Walker. The original invoices remamed 
in the hands of the plaintif&, to be com- 
pleted by adding some more goods. On 
the same day (19th of Septeml^r,) the de- 
fendant Jones, sheriff, by virtue pf an 
attachment against Riley & Walker, as 
non-resident debtors, in favor of the de- 
fendant Palmer, took these goods from 
on board the ship, by Palmer's direction. 
On the 30th September, the plaintiffe sent 
the receipts which had been thus given by 
the nnate, down to the ship, and presented 
them to the agent, who always signs bills 
of lading, and demanded a bill of lading 
for the goods which had been put on 
board of the vessel, and which were men- 
tioned in the receipts, deliverable to the 
order of die plaintiffs at Pensacola. No 
bill of lading was given, but was refused. 
This was about 10 or 11 o'clock on the 
raoroing of the 20th of September. The 
plaintifi, shortly afterwards, replevied 
the goods. The case was tried before 
Judge Vanderpoel in April, 1846, and a 
▼oil. ▼• 8 



verdict taken for the plaintiff, subject to 
the opinion of the court 

The case was argued in this term. 

Marsh and SiurtevatU^ for the plain- 
tifis. 

N. B. Blmi, for the defendants. 

Vandebpobl, J., now delivered the 
opinion of the court — The question is, 
whether at the time the defendant Jones 
seized the goods by virtue of the attach- 
ment against Riley & Walker, ther were 
out of the control of the plainti&, and 
were in contemplation of law, delivered 
to Riley & Walker. The plaintifis can- 
not recover on the ground of any right 
of stoppage m transitu. The principle is 
now well settled, that the validity of this 
right to stop til transitu depends entirely 
upon the insolvency of the vendee. Kinlock 
V. Oraig^ 3 Term Rep. 119 ; Newson v. 
Thomtonj 6 East, 17; 2d Kent. Com. 
543. There is not evidence enough to 
justify the conclusion that Riley & 
Walker were insolvent when the sheriff 
attached the goods, or when the plaindffe 
replevied them. Mr. Dixon, a witness 
for the defendant, testified that "the stand- 
ing of Rile^ & Walker was good for 
their liabilities." The plaintiffs cannot, 
therefore, repose themselves upon the 
right to stop the goods in transitu ; an in- 
dispensable ingredient to constitute this 
right, the insolvency of the vendee being 
wanting. 

Were tbe goods, when they were at- 
tached, in the eye of the law, in the plain- 
tiffs' possession and under their control t 
Independently of the usage attempted to 
be proven in this case, the law upon this 
point seems conclusive in favor of the 
plainti&. The receipts delivered to the 
cartman as he delivered the loads of goods 
to the mate of the vessel, acknowledged 
that they were received from the plaintiff. 
This brings the present case clearly within 
the principle of the case of Craven and 
another v. Ryder, 6 Taunton, 433, which 
seem to be recognized as good authority, 
by the most approved elementary wri- 
ters. Lord Tenterden, in his work on ship- 
ping, Abbot, 630, says : — " It sometimes 
happens that goods intended for expor- 
tation, are sold under a contract to dpr 
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liver them on board of a vessel named by 
the bayer. In such a case, the seller may 
retain his property by taking a receipt 
for them from the person in charge of the 
ship, so long as he keeps the receipt in 
his own hands, the shipment not being 
under such circumstances a complete de- 
livery to the buyer. He further observes, 
that the vendor will also retain his right 
to the TOods as against the master of the 
ship, if he demand a receipt in his own 
name at the time of the shipment, although 
the receipt be not delivered, and the mas- 
ter, afterwards, sign and deliver a bill of 
lading to the buyer, who becomes insol- 
vent belfoTe the departure of the ship. 

Chief Jusdce Abbott, (Abbott on Ship- 
ping, 398,) after stating the practice of 
taking receipts from the master or person 
on board of the vessel, further remarks, 
that the master must make out his bill of 
lading, according to the direction of the 
shipper of the goods, or the holder of the 
receipt given on the shipment, that the 
shipper has the right to name the con- 
signee, to be mentioned in the bill of lad- 
ing, even although it may not be expressed 
in the receipt, mat the goods are shipped 
for his account, this being tacitly under- 
stood ; atd if the master signs a bill of 
lading for delivery to another person, and 
deliver, accordingly, he maybe answerable 
to the shipper for the value of the goods. 

This, surely, must be the rule applica- 
ble to diis case. The selection and ship- 
ment of the goods here had not yet been 
completed. A portion of the goods or- 
dered was yet unselected and unshipped. 
No bills or invoices had yet been for- 
warded to Riley & Walker, and it is dif- 
ficult, consistently with the plainest dic- 
tates of common sense to conclude, that 
the title to or control over the goods had 
so completely passed out of the plaintiffs, 
as to preclude them from maintaining an 
action for taking or converting them. 
Had Riley & Walker designated or di- 
rected the vessel by which the goods were 
to be forwarded, and had the plaintiffs, 
pursuant to such direction, put the goods 
on board of such vessel, with a bill of lad- 
ing for Riley & Walker, the plaintiffs' 
case would have been entirely different 
from the one now presented. Then the 
principle urged by the defendants, that 
the deliv<0f7 of goods to a carrier or mas* 



ter of a vessel, when the^ are to be seat 
by a carrier or by water, is equivalent to a 
deliveiy to the purchaser, might have ap- 
plied. Though the boxes here were 
marked " RUey & Walker, MUton, Fla." 
yet it was competent for the plaintifls, 
before the delivery was completed, and 
before the bill of lading was given, to do 
what they subsequently did in respect to 
these very goods— -nominate a consignee 
residing at Pensacola, with directions to 
him not to deliver the goods to Riley & 
Walker, without their complying with 
such tenns as to payment, as the plain- 
tiff saw fit to prescribe. It is emphati- 
cally, proper that such right should re- 
main m the seller, until the selection and 
shipment of the goods are completed— 
the receipts given up, and the bill of lad- 
ing given in lieu of them. 

The rules of the common law are, 
therefore, sufficient for the purposes of the 
plaintiffs, without the aid of the local 
usage here attempted to be proved. But 
the usage, as proved, if there was doubt 
as to what the law is, would materially 
aid the plaintiflSi. It is not necessary that 
these usages of trade, should like cus- 
toms have existed immemorially. It is 
sufficient, if they be established, known, 
certain, uniform, reasonable and not con- 
traty to law. 2 Greenleaf on Ev. 207. 
Todd V. Reed, 4 Bam & Aid. 210. 
CMern v. Hope, 3 Warb. 150 ; 3 Watts, 
178. Indeed, it has been held that a par- 
ticular usage in reference to the conU*act 
in question may be proved to influence its 
construction, though contrary to soroo 
general rule of law, and then it will be a 
question of fact, whether the parties con- 
tracted in reference to the usage or not. 
3 Cow. and Hill, 1414, and cases there 
cited. Such usages must be proved by 
witnesses who have had frequent and ac- 
tual experience of the usage, and do not 
speak from report alone. 2d Greenleaf, 
208. Though it is contended by the de- 
fendant, that the evidence and the usage 
in this city, is only of what tho toitneMset 
themteloes who are called to prove the 
usage did, yet the evidence strikes 
me as strong enough to prove its general 
existence here. Four of tlie most exten- 
sive dealers of our city were called to prove 
it. Mr. Leroy M. Wiley testified, that 
when goods are to be shipped coastwise. 
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tfaey are taken to the resseU and two re* 
ceipta are signed, one to be kept, and the 
odier to be given up when the bill of lad- 
ing is signed ; and when the bill of lading 
18 signed, the receipts are given up to 
whom the Inll of laoing is made dehver- 
able. If the sale is mi^e for city accept^ 
ances, the seller controls the goods until 
&e conditions of sale are complied with. 
If not for city acceptances, ne makes 
tliem deliverable to his own order, when 
the sale is conditionid. It is so in his own 
practice ; and those whom he has known 
pursue the same course. He further says, 
diat the goods are in the possession of, and 
under the control of the seller, until he 
surrenders the receipts, and has a bill of 
lading made out to me purchaser or con- 
ngnee. This is about the substance of 
iIm testimony of four extensive dealers ; 
and being entirely uncontradicted, it is 
flofficient to show the existence of the 
usage. 

It is contended for the defendants that 
the case of the People v. Haynee^ 14 
Wand. 546, is analagous to the present 
There, Haynes, who resided in JSoston, 
was indicted for obtaining goods by fiJse 
pretences, from Addams oc Co., of this 
dty. The question there was, whether 
the delivery was complete before the re- 
pp pson tations were made upon which the 
mdictment was founded, and the Court of 
Errors decided that the goods had be- 
come the property of Haynes before the 
alleged iafse representations were made, 
and that the defendant, therefore, could 
not be considered guilty of the crime 
charged against him. The leading fea- 
tures of that case distinguish it conclusive- 
ly from the present. There, Haynes was 
in the city, and purchased the goods him- 
self^ and directed them to be sent to the 
Providence steamboat, to be forwarded to 
his resideuce ; and the Court held that af- 
ter this the sale was complete. The de- 
livery of the goods on board of the vessel 
designated by Haynes was tantamount to 
a delivery to himself, personally, and the 
purchase was complete. Kiley & 
Walker did not make the purchase in 
this case in person. They never desig- 
nated any vessel by which they were to 
be forwarded ; and, moreover, the whole 
order was not yet satisfied. About three 
hundred dollars worth of goods were yet 



unselected. The two cases are, there- 
fore, entirely dissimilar. Besides, there 
was not in that case any evidence of the 
local usage here relied upon. As the 
goods in the case under consideration 
were still under the control of the plain- 
tiff when they were attached by the she- 
riff, notwithstanding their deUvery on 
board of the vessel, &e plaintift are enti- 
tled to recover. 

JoNBS, Ch« J., and OAKLBr,J., con- 
curred. 



(fottrt of Common |)lta0. 

[NEW-YORK.] 

Before the Honorable M. ULSHOEFFER, Fint 
Judge, and Judgee INGRAH AM and DALY. 



DecisiMis te He 



Bker Terai, 184W. 



In an action against a husband for ne- 
cessaries furnished to the wifo, evidence 
that the husband had ffone to another 
state without providing for her, was suffi- 
cient evidence to go to the jury to prove 
the fact of desertion by the husband. 

Usher v. Hoileman. 

In such a case it is not necessary for 
the plaintiff to show a demand upon the 
husband to provide for his wife. The jury 
may infer such refusal from the deseition. 

Idem, 

Where a mother buys articles, in such 
a case, for her daughter which are neces- 
sary, she may recover the amount paid, in 
an action against the husband. 

Idem, 

Declarations made by the wifo to third 
persons that she would not live with her 
husband, and communicated to the hus- 
band, are admissible on behalf of the de- 
fendant. 

Idem. 

Whero the testimony shows that, the 
note upon which the suit is brought was 
given in renewal for a previous note, 
which was an accommodation note, evi- 
dence of an usurious agreement in legaid 
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to liie original note or to the renewal, 
profed a good defence. 

Ray V. WiUit. 

Wbere a landlord, who has granted a 
of premiBes to a person who after- 
wwdfl becomes insolvent and assigns the 
lease, purchases from the asaiffnee the resi« 
d»e of the term, he cannot M;erwards re- 
cover from the tenant or assignee the rent 
of the portion of the quarter which occur- 
red b^re the sale. 

Lard v. Joachirmsm, 

Where a plaintiff seeks to avoid a sale 
of goods upon account of fraud in making 
the contract, and to recover for the value 
of the goods, be must offer to return what 
he has received on account of the con- 
tract. 

BatUa ads. Griffing, 

Ifhehas passed away the note to a third 
person, he cannot avoid the contract 
while the note received on that sale of 
goods is in circulation. 

A note given generally for the accom- 
modation of another may be recovered, 
although passed fi>r an antecedent debt, 
and the holder need not show he paid va- 
lue for it 

Sadler ads. Tobias, 

Where the note so lent is the note of a 
firm, one of the members of which did not 
assent to the loan, he is not liable unless 
the holder shows that he paid value there- 
for. 

Idem, 

The plea of non infregit convendomen 
in an action of covenant, is bad. 

Davit v. Clayton. 

QUESTIONS OF PRACTICE. 

Where a party makes a non-enumera- 
ted motion, which is decided in his favor, 
with $10 costs, as provided by the rule, he 
is not entitled to charge, in addition there- 
to, any disbursements. They are inclu- 
ded in the amount as fixed by the rule. 
CaUm v. Barker, 

Where a default was entered on the 



tenth day, and before the time for plead* 
ing expired, and the defendant having re- 
ceived notice of assessment, waited until 
after judgment was perfected before he 
moved to set aside the defiiult, he was 
deemed to have waived the irregularity 
by the delay. 

Gallagher v. n^iU. 

Where the landlord distrained on arti- 
cles exempt by statute, and was so in- 
formed before the levy, a certificate that 
the trespass was malicious was properly 
granted. 

BaUerwn v. Ferguson, 



THE ELDON ANECDOTEa 

WAOER CASE. 

We had, said Lord Eldon, an amusing 
case at Yoric. Stakes for a race had been 
deposited in the hands of one party, to be 
paid to the owner of the horse that vron ; 
but then there was a condition that each 
horse was to be ridden by a geniUemat^^ 
and it was disputed whether the horse that 
did win had been ridden by a gentleman, 
or not. This action was to ascertain this 
point. Now the holder of the stakes sta- 
ted that he vras anxious to get the money 
paid, provided he was sure that he would 
not be called upon to pay it over again. 
The judge told him he was quite ri^t to 
be careful, and it must be ascertained 
whether the person was a gentleman, or 
not. Well, we had a great deal of evi- 
dence, and then we came to the summing 
up of the judge, who addressed the jury 
in these wor£ : — " Gentlemen of the ju- 
ry, when I see you in that box I call you 
gentlemen, for I know you are such ; cus- 
tom has authorized me : and, from your 
office there you are endtled to be called 
gentlemen. But out of that box, I do not 
know what may be deemed the requisites 
that constitute a gentleman : therefore, I 
can give you no direction." (A laugh.) 
The jury returned a verdict that he was 
not a gentleman. Well, the next morning 
he challenged both Law and me, who 
were conducting the cause against him, 
for saying he was no gentleman. We 
sent him this answer, that we could not 
think of fighting one who was pronounced 
by a solemn verdict of twelve of his couu« 
trymen, to be nogentlewum. 
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ENGLISH CASES 



In (Sb^utcrrg. 



JBafive the Ragbt HononUe haA 
COTTENHAM. 



MoRBis T. Howes. — 10^ and lith Nth 
vemheTi 1846. 



.GE BETTLEUENT — POWER OF AP- 
POINTHENT BT MARRIED WOBIAN. 

Jfy a maniagv BflCttemeiit, a terra of yeuB was 
fimited to traiteee, vpon tniet to raise a^um 
of money, and pay the aanie when laioed, to 
mch penon or perMoa, and npon each traiCe, 
&«., ae the wife, « at any time or times there- 
after during the corertnra, and notwithstanding 
the same** shooid by deed or will, itc, appoint : — 
Held, (affirming the deeiaoBor Wigxam, V. C.,) 
that the wife, who married a second tune, had 
a power only to i^point during the fixit mar- 



Thib was an appeal from the decision 
of tbe Vice-Chancellor ( Wigram.) The 
&ctB of the case, together with the ai-gu- 
iDsntB used before his honor, will be found 
at length in the report of the case, 4 
^ , 599. 



RomiUy, Wood, J. Parker, Elmdy, T. 
Parker and Sandys, appeared for the 
aeveral parties in the cause. 

The Lord Chancellor :— After com- 
xnenting on the construction of a limita- 
tion to "executors and admimstrators,'' 
proceeded. If the power here in question 
was not executed, the &nd clearly forms 
part of the estate of Ann Hickman. 

The point I ha^e to consider, is, on the 
construction of this power, whether it 
vrafi one to be exercised during the cover- 
tore only, or at any other penod ] The 
property of the wife consisted of 900/. 
to which lOOZ. was to be added by her 
mother ; and the husband creates a term 
of yeara in certain premises, upon trost 
to raise a sum of 1000/., and pay the same 
to such person or persons, as the wife, 
" at any time or times thereafter , during 
the coverture and notwithstanding tke 
same^*' should by deed or will appoint. 
The wile did not exercise this power du- 
ring the coverture, that is, in the Ufe of the 
husband, during the continuance of the 
$rst marriage. On the second marriage, 



the deed^wi^ .executed which purports to 
be an exerciiKrof the power. It is under 
this instniineiit "that the question arises. 
Now, it seems 3ij^ult, without authority, 
to suppose that" a pb^rer, to be exercised 
by this lady at an)L-fuif§ or times, durii^ 
the coverture— the onfyi^Hivertare being 
the marriage then to ' ]be.'*contracted-«> 
should be a power whi^' tafght be exar- 
cised when she was not imddr cqvertme 
at all, that is, when she was a 'widow. 
No authority is cited in suppdit ^'tmok 
a position, but there is the aumorityxirf ^ir 
Thomas Plumer, the other way inlt^ 
veiy case, though not in a suit betwe^- 
the same parties. On a bill for the specific; 
performance of an agreement for the sale 
of the estate mentioned in the settlement. 
Sir T. Plumer goes into the matter, and dis- 
cusses this question, then raised before hiyn, 
and was of opinion that the words of the 
power only apphed to the fbnst oovertura. 
Then, there was another suit by A. Hick« 
man who was entitled to the fund if the 

E^wer was not exercised. It appears that 
ord Loughborough dismissed the bill, bat 
what led to this decision I cannot tell. 
The only fact appearing is, that, that thexe 
being an ultimate limitation to execnton 
and administrators of Ann Hickman, she 
being living, files a bill, claiming to have the 
sum raised and paid to her at once. There 
is, however, no ambiguity as to the grounds 
on which Sir Thomas Plumer proceeded. 
It would require strong authori^ to in- 
duce any court to hold that the wi& might, 
when no longer covert, exercise the 

r)wer given by this settlement; and when 
find the question raised and decided in 
one instance, while no authority is ad* 
duced on the other side, and adding to 
this my own opinion as to the constzyction, 
I must hold, that the power excercised 
after the first coverture was not good. 
This disposes of the questions raised in 
this case. The appeal has therefore 
failed, and the costs will follow this deci- 
sion. 



Before the Right Honorable Sir LAUNCELOT 
SHADWELL, Viee-ChanceUar of Englnnd. 

Hall y.HvQONis.— 13th November, 1846. 

IfARRIED WOMAN — ^REVERSION. 

When a som of itoek waa atandiiif hi the namoa 
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«f tnntAM, upon tnut for A. fjjAr fif^ 
to B., a mairied woman, aAdl ^ aaignod hia 
life interest to B., the couxt.ordeliMl the fund to 
be tranaferred to the hn§baiid,*ttie \infe oonaent- 

iiW- /'•' 

•. ** 

Bt an indentui;^* dkted 17th Febraary, 
1818, it was ^dl^Ihred, that certain trus- 
tees shoaldi^ af(^ tke marriage of Mileson 
Gery Edg^*|md Mary Aim Brickwood, 
atand-posseMdd of a sum of 4060/., 4/. 
per ceDit»]3ank annuities, which had been 
trmSeirw^ into their names, and the in- 
ffin^ dividends, and annual produce 
iftisseo^ upon trust to vary the same as 
' • t)|Arein mentioned ; and upon further trust, 
\ during the life of the said Mileson Gery 
' Edgar, to pay the interest, dividends and 
annual produce .thereof unto the said 
Mileson Gery Edrar, and his assigns, or 
empower him or them to receive the same 
for his and their own use and benefit; 
and after the decease of the said Mileson 
Grery Edgar, and during the life of the 
said Mary Ann Brickwood, to pay the in- 
terest, dividends and annual produce of 
die said trust annuities, stocks, funds and 
securities, to her, the said Mary Ann Brick- 
wood, and her assign, or empower her or 
them to receive the same for ner and their 
own use and benefit ; and after the de- 
cease of the survivor of them, the said 
Mileson Gery Edgar and Mary Ann 
Brickwood, then^ as to the said trust an- 
nuities, stocks, funds and securities, and 
the interest, dividends, and annual pro- 
duce thereof, in trust for the children of 
the said marriage as therein mentioned, 
with the proviso, that if there should be 
no children of the said marriage, then in 
trust for the said Mary Ann Brickwood, 
her executors, administrators and assigns, 
in case she should survive the said Mileson 
G«iy Edgar ; but if she should die in his 
lifetime, in trust, as to 10001., part of the 
said trust, annuities, moneys and securi- 
ties, for such person or persons, and in 
such parts, shares and proportions, manner 
and form, as the said Mary Ann Brick- 
wood should in manner therein mentioned, 
direct or appoint, give or bequeath the 
same, and in default of any such direction, 
limitation or appointment, gift or bequest, 
and as to the whole of the said trust mo- 
neys and premises, in trust for the person 
or persons, who, under the statute for the 
distribution of the personal estate of in- 



testates would, upon the decease of the 
said Mary Ann Brickwood, have been en- 
titled to her personal estate if she had 
died unmarried and mtestate, and to be 
divided between such persons, if more 
than one, in the shares m which the same 
would have been distributable by virtue 
of the said statute. W. Powell, by will, 
gave a sum of money to be held on the 
same trust as the funds of the settlement, 
which sum was invested in the names of the 
same trustees. The said Mary Ann Brick- 
wood, then MaryAnn Edgar, died in March 
18d5, intestate and vrithout issue, and with- 
out having made any appointment under 
her power, leaving her mother,Mary Brick- 
wood, a widow, and her sister, the plain- 
tiff Caroline Halsey Hall, wife ^ the 
plaintiff William Hall, her sole next of kin, 
her surviving. The plaintMfe William 
HaU and C. Halsey HaU were married 
in 1821, but no settlement of this sum of 
stock was then made. And by an inden- 
ture, dated 15th August, 1839, it was de- 
clared, that the trustees of the settlement 
of 1818, should stand possessed of the 
trust funds, upon trust to pay the dividends 
thereof to the said Mileson Gtery Edgai; 
and his assigns, during his life, and after 
his decease, upon trust, as to one moiety 
of the said trust moneys, for die said Mary 
Brickwood, her executors, administratorB 
and assigns, and as to the other moiety 
thereof, upon trust for the said Caroline 
Halsey HalL The trust fonds had con- 
sisted of 6029/. 13#. 114., 3/. 5s. per cent, 
bank annuities; but Mary Brickwood's 
moiety had been sold out, and there was 
now standing in the names of the trustees 
2514/. lit., like bank annuities, and 
MUeson Gtery Edgar was still alive. By 
an indenture, dated 3d April, 1845, and 
made between the said Mileson Gery Ed- 
gar of the one part, and the plaintiflfe HaH 
and his wife of the other part, in consider- 
tion of 770/., paid by plaintifR to Mileson 
Gery Edgar, the said Mileson Gery Ed- 
gar assigned to the plaintiff, Caroline Hal- 
sey HaU, her executors, administrators 
and assigns, all the dividends, interest 
and yearly produce, which thenceforth, 
during the life of the said Mileson Gery 
Edgar, should become due or payable 
from, upon, or in respect of the sum of 
2514/. 16*. llji/., 3/. 5*. per cent, reduced 
bank annuities, and all othw sum or sums 
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of money, if any, stocks, funds, and seen- 
rieties, to which the plaintiff Caroline 
Halsey Hall, as one of the next of kin 
of the said Mary Ann £d^, became en- 
titled, in reyersion or remauder expectant, 
on the decease of the said Mileson Grery 
Edgar, nnder and by virtue of the said 
indenture of settlement, to the intent that 
the life interest of him, the said Mileson 
Gery Edgar, of and in the said sum of 
2514/. 16«. Hid., 3/. 5s. per cent reduced 
bank annuities, or other the premises 
thereby assigned, might merge and be 
extinguished in Uie immediate reversion 
thereof^ and that such reversion might be 
reduced into possession. The plaintiff 
William Hall, then applied to the trustees 
to transfer the sum ot 2514/. 16«. 11^., 
3/. 5«. per cent, reduced bank annuities 
to him, which they refused to do ; and the 
UQ was then filed by Hall and his wife 
against the trustees, prayins that they 
n^^ be ordered to transfer uie said sum 



BeikM and Oliver, for the bill— The 
husband has accelerated his possession by 
duB arrangement, and is entitled to caU 
br a transfer : the thing has frequently 
heen done. LachUm v. Adami, 5 Law 
Joum. Chan., 382 ; Wik<m v. Oldkam, 
V. C. E., 5th March, 1841; Lewin 
m TnuU, 297. See 6 Jairm.Oimo., by 
Swea, 297. \Viee'Ckanedhr.—l have 
a recollection that I advised a transaction 
shmilar to this, for the purpose of obtain- 
ing an order for the transfer of a wife's 
chose in action to a husband, or his as- 
signee, at the request of the wife. I con- 
sidered it a species . of union of the par- 
ticular estate with the interest in remain- 
der, and on that, my impression is, that 
Sir W. GrcuU thought proper to act :] 

RM .'—BoiweU v. Barle, 12 Yes. 473, 
is uo authority for this transaction. There 
the wife had acquiesced for nine years ; 
and even then Sir W. Grant at first hesi- 
tated and reserved his opinion. Pickard 
v. Roberts, 3 Mad. 384, is an express 
authority the other way. [Vtee-Chaned- 
/«rv-^In that case, there was no union of 
the two interests when it came before the 
court, because the life interest was given 
^ the tenant for life to the husband.] 
That could make no difference. There is 



no question as to merger at law; there 
was as complete an equitable union as it 
was possible to make. Bredon v. Lard 
Clifdm, 1 S. & S. 363, is very similar, 
(for the question afterwards raised in 
St^e V. MveriU, 1 M. & C, 37, had not 
then been mooted.) In Story v. Tonge, 
7 Beav. 91, which is the very same case 
as the present. Lord Lanedale treats the 
question as doubtfiiL [vice' Chancellor. 
— ^In that case, the release was to die 
husband and wife : here it is to the wife 
only.] 

RandaU, (with RoU.y^lt can make no 
difference whether the assignment of the 

B interest be made to the husband and 
wife together, or to the wife only ; and the 
argument on the other side, assumes that 
the husband takes the whole interest, even 
when assigned to the wife. The only 
question is, whether equity will treat it as 
an interest in possession; for, the legal 
estate being in trustees, there cannot be 
more than an equitable union. Now, 
equity will not do so, because no one can 
be compelled to accept a damisosa haredi' 
tas, least of all a /erne caverte, who can- 
not bind herself, and who is peculiarly un- 
der the protection of a court of equity. 
(Shop. Timek. c. 15; 2 Bl. Com. 293; Of. 
Lt^ 8. a.) If this were still a reversionary in- 
terest, the thing could undoubtedly not be 
done ; and as a court of equity will not al- 
low any thing to be done mdirectly which 
cannot be done directly, what difference can 
the assignment of the life estate make, 
that being a mere device I Batt v. Outh- 
hertsoB, 4 D. & War. 392 ; Bean v. 8ykA 
2 Hayes' Cotiv. 640 ; Lewin on TmsU, 
396, ed. 2. 



The Vicb-Chancellor, without hear- 
ing the reply. — Now, let us take this step 
by step. Suppose a testator were to give 
any species of^ equitable interest to a mar- 
ried woman, and immediately after Ins 
death, the husband and wife were to pray 
that the fund might be transferred to the 
husband, or to his assignee, and the court 
should take her consent : would it be com- 
petent after the fund bad been transferred 
for the married woman to turn round, and 
say, " I never accepted that legacy, and 
therefore the transfer is void V* I mean 
to put a case where there is no evidence 
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of acceptance, except the prooee^ags in 
court Now iff in that caae, the court 
should consider the matter aa transacted, 
then we must consider this ; wbetfaer, if a 
life interest is given in a chose in action 
to a married woman, could the consent in 
court be taken 1 If there were a case in 
which a father ^ves a quantity of stock 
to a trustee for his daughter Elizabej^ for 
life, remainder to his £iagfater Anne ; he 
dies and immediately afterwards, Elisa- 
heth assigns her hfe mterest to the other 
daughter, a married woman : then the 
question is, whether, by this mere act, 
there is not vested in the marzied daugh- 
ter, both the lifo interest of her sister wad 
her own interest in remainder. It is not 
a question of merger, but whether a mar- 
ried woman has not, at the time of peti- 
tioning, both interests, as representing the 
life interest of some one else ; and also her 
own interest in remainder; because, if 
she has the whole interest, is it not an in- 
terest with which she is capable of deal- 
ing in this court, just as if itnad originally 
heen given to her simply 1 

It seems to me that it is ; and when the 
husband and wifo, or, rather, the husband 
alone, presents his petition, and the wifo 
consents, the whole trust fund will be trans- 
lerred, if this court takes the consent; and 
it is my opinion that the trustee will be 
entirely safe ; because, in the case where 
the married woman is entitled to the 
whole interest, there the court would 
make a settlement ; and in the case of 
the two daughters, ibe married daughter 
might file her bill, and demand a settle- 
ment. My opinion is, that, if the wife 
appears, and consents to have the whole 
interest transferred — an interest which is 
composed of the life interest of the stran- 
ger assigned to her, and the interest in re- 
version given to her,— she, by her consent 
in court, waives aD right to a settlement 
out of it. I think it is a very convenient 
thing for mankind that there should be 
such a rule. To a certain extent, it may 
be experimental, till there have been re- 
peated decisions on the case; but my 
opinion upon the principle is, that the 
thing may be done. 

The plaintifT, W. Hall, expressed his 
intention of immediately presenting a pe- 
tition to have the fond transfoired to hmi, 
and the married woman being in court, 
her consent was taken at once. 



In tl)t <ftuten*0 BtncI). 

Before the Right HonontUe Thomas Lord DEN- 
BCAN, Chief Jurtieeor the Qaeen's Bench, and 
the net of the JwigeB. 

Robinson v. Hawksford. — May 29A, 
1846. 

CHSQUB — ^PBBSENTMENT. 

Where a cheqpie, dnwn upon a bank in a town, in 
which both the drawer and the payee readied, 
dated 13th Jane, was not preaented in paymeat 
until the 28th Jane, bat the drawer receired no 
damaee by the delay in the presentment — ^Hold, 
that Uie drawer was liaUe to be sued on the 
oheqoe. 

Assumpsit upon a draft or order in writ- 
ing for the payment of money, caUed a 
banker's cheque, made by the defendant, 
directed to the Wolveriiampton and Sta^ 
fordshire Banking Company, and de- 
livered to the plaintiff; with a count upon 
an account stated. Third plea: That 
although the said cheque was presented 
to the said Wolverhampton and Stafford- 
shire Banking Company, on a certain day 
and year, to wit, the day and year in the 
declaration mentioned, yetthe said cheque 
was not then presented for payment to 
the said Wolverhampton and Stimordshire 
Banking Company, duly nor within a rea- 
sonable and proper time in that behalf. — 
Verification. Replication, traversing the 
allegation of non^resentment within a 
reasonable time. Issue thereon. On the 
trial, before OresweU, J., at the Liverpool 
Summer Assizes, in 1845, a verdict was 
taken by consent for the plaintiff, for the 
damages mentioned in the declaration, 
subject to the following case. The action 
was brought upon a cheque for 26^ 19s, 
dated 13th June, 1845, drawn by the de- 
fendant upon the Wolverhampton and 
Staffordslure Banking Company, payable 
to the plaintiff or bearer, being the cheque 
mentioned in the first count of the decla- 
ration. The plaintiff and the defendant 
were and are attorneys residing at Wol- 
verhampton, in the county of Stafford, 
and the saidWolverhampton and Stafford- 
shire Banking Company were and are 
bankers at Wolveniampton aforesaid, 
before and at, and ever since the date of 
the said cheque, which was drawn by the 
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defendant, and deliyered by him to the 
plaintiff at Wolyerbampton aforesaid, 
upon the day of its date. The following 
18 a copy of the cheque : — 

*• Wolverhamptan, 13th June, 1845. 
'' WoWerhampton and StafEbrdshire Bank- 
ing Company, 
** Pay Greorge Robinson, Esq., or 
bearer, 261, 19«. on my account. 

" de26 19*. Od, J. Hawkspord." 

Before and at and ever since the date 
of the said cheque, the said banking 
company were the bankers of the defend- 
ant, who kept a banking account with 
them. The said cheque was presented 
by the plaintiff to the said banking com- 
pany, at their bank at Wolverhampton, 
ibr payment, on the 28th June, 1845, and 
was lefused payment by the said banking 
company, in pursuance of directions given 
them for that purpose by the defendant 
on die Slat June, in the same year ; and 
the said cheque remains unpaid. Upon 
and ever since the day of the date of the 
said cheque, the said banking company 
have been solvent; and ever since the 
said cheque was givoi, a much larver 
sum than 26/. 19«. has been due to the de- 
fendant from the said banking company, 
upon the balance of his said banking ac- 
count with them. The defendant received 
no damage by the said delay in the pre- 
sentment of the said bheque ror payment. 
At the time the said cheque was given by 
die defendant to the plaintiff, there was 
no debt due from the defendant to the 
plaintiff on any account, but it was given 
by the defendant to the plaintiff for the 
coets of an action of trespass brought by 
John Bates Toovey against Thomas 
Honor Simkiss, in which action the plain- 
tiff was the attorney of the said Thomas 
Honor Simkiss. Upon receiving the said 
cheque, the plaintiff gave to the defendant 
a receipt for the amount, in the following 
words: — 

" Toom/ V. Simkins, 

" Received of defendant, by payment 
<^Mr. John Hawksford, the sum 26/. 19*. 
Sd., the costs in this action. 

** *3C26 19*. 8d. G. Robinson." 

It is agreed, that the court may draw 
any such inferences as the jury ouriit to 
have drawn, if the facts above stated had 



been proved before them, and that the 
court are to direct in what manner the 
several issues are to be entered; or if 
the said court shall so think fit, they may 
direct the verdict to be vacated, and a 
nonsuit or verdict for the defendant en- 
tered. The defendant contends, that the 
cheque was not presented to the bank 
in a reasonable time, and that he had a 
right to refuse to pay it, and countermand 
payment, there being no obligation on 
him to pay it ; and that there was no ac- 
count stated, nor any debt that would sup- 
port an account stated. 

Cknding, for the defendant, was called 
upon by the court. — The question is, 
whether a cheque, presented a foitnight 
after date, is presented within a reason- 
able time. [Lord Denman, C. J. — The 
question, whether it was presented within 
a reasonable time, must be determined 
with reference to the facts, of which the 
court know nothing. That it was not 

Presented within a reasonable time must 
e made out by evidence.] A cheque is 
like a bill overdue ; independently of any 
account between the parties, or of bank- 
ruptcy, it is an order for immediate pay- 
ment. Lord Tenferden, C. J., in SmM 
V. Ferrand, 7 B. & C. 19, 24. In Alexan- 
der V. Burchfidd, 3 Scott, N. R., 555 ; 1 
C. & M. 75, it was hekl that the holder 
of a cheque is bound to present it for 
payment within a reasonaole time, that 
IS, in the course of the day succeeding that 
on which he receives it from the drawer : 
there the bankers had stopped payment 
[Lord Denman, C. J. — Therefore it be- 
came necessary to inquire whether a pre- 
sentjnent two days uter the receipt of it 
was within a reasonable time; but the 
case is different when the money is all 
safe. Patiesom, J. — ^A cheque is not to 
be presented within a certain time, except 
with reference to the solvency of the party 
on whom it is drawn : if presented a year 
after it would be sufficient to fix the party. 
Lord Denman, C. J. — The consideration 
for the cheque is not negatived in this 
case.] The question of reasonable time 
for presenting a cheque is to be considered 
with reference to the person receiving it. 
The general rule is, that it should be pre- 
sented on the following day. Moule v. 
Brawn, 4 Buig. N. C. 266 ; 5 Scott, 694 ; 
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cumstance. In Serle v. Norton, 2 M. & 
Rob. 401, Lord Abinger was not laying 
down a distinction between London and 
country cheques, but between cheques to 
which the rule of the place where they 
are drawn applies, and cheques to which 
no such rule apphes. As far as it is 
a question of law, the only rule can be, 
and it is a simple one, that when things 
remain in the same state as before the 
loss, and no damage accrues to the draw- 
er of the cheque, then delay cannot excuse 
him from payiog it. 

Pattbbon J. — This is an attempt to 

carry the doctrine as to the necessity of 

presentment within a reasonable time to 

an inconvenient length. If the party has 

made the cheque his own by laches, then 

the drawer is discharged, not otherwise. 

a solvent ^^ ^ ^®^y different, when third parties in- 

-J- . ^v *,«a««fr«oTif/.f It tervene J then there is a sort of endorse- 

banker by delay m the presentment of it. . of die cheque, as in MouUy. Brown, 

TFiZ/.am,,J.-The authority of practi^^^ TBing! N. C.266; 5 Scott, 694, which 



and in this case all the parties resided at 
Wolverhampton. [Patteson, J. — That 
was not an action against the drawer. 
There is no rule about presenting in a rea- 
sonable time, where the party drawing the 
cheque is not injured by delay. Lord 
Abinger's opinion, in Serh v. Norton, 2 
M. & R. 401, 403, is directly in your 
teeth.] In that case, it does not appear 
that the action was not also brought upon 
consideration. [Patteson, J. — It was an 
action by the holder against the maker, 
and, therefore, there was no consideration 
for the money counts, independently of 
the cheque. Lord Denman, C. J. — 
Lord Abmger's opinion upon such a sub- 
ject is the best there ever was in West- 
minster Hall ; there is a very reasonable 
note on the subject in 2 M. & R. 404. 
No inconvenience or prejudice can arise 
to the drawer of a cheque on a solvent 



against your argument ; there is not the least 
degree of attention given to the present- 
ment of cheques as is given to bills of ex- 
change.] No distinction has Leen taken 
between town and country cheques, ex- 
cept in Serle v. Norton, [Patteson, J. — 
If the money of the drawer is taken out 
of the hands of his banker, it is gone for- 
ever ; if it lies at the bankers' to his ac- 
count, he is not injured.] Suppose the 
banker fails, it is difficult to say how much 
the party is damnified. 

Martin, for the plaintiff, was not heard 
in reply. 

Lord Denman, C. J.— If a loss occurs, 
it is necessary to inquire whether thei-e 
has been any unreasonable delay in pre- 
senting the clieque for payment. The loss 
itself might be evidence of unreasonable 
delay, and there may be circumstances, 
which would render it exceedingly impru- 
dent to delay presenting a cheque so long 
as a fortnight. In Downy. Hailing, 9 B. 
& C. 330, mentioned in the note to Serle 
V. Norton, 2 M. & Rob. 404, one of the 
circumstances was the taking the cheque 
so long (viz. five days) after its date ; and 
Lord Tenterden pressed it on the conside- 
ration of the jury, as a circumstance, 
which might have excited the suspicion 
of a prudent man ; but it was only a cir- 



_ Bing. 

was an action against the endorsee, who 
has a right to have it presented within the 
usual time, in the ordinary course of things. 
With respect to a cheque in general, there 
is no unreasonableness of delay; a pre- 
sentment at any time withm six years is 
sufficient. 

Williams, J. — ^Where the question 
arises, which party is to lose, there fol- 
lows the question, did the holder present 
the cheque in due time. But when the 
state of thing! is, that the money remains 
where it was, I cannot think that the rule 
that cheques received in the course of on© 
day should be presented the day after ap- 
plies. 

Judgment for plaindf. 



Smith v. Ball. — June IZth, 1846. 

DECLARATION. ENDORSEMENT OP BILL OF 

EXCHANGE. DESCRIPTION OP CO-PART- 
NERS. — DEMURRER. 

Declaration on a bill of exchange alleged that 
" certain persons, under the name, style, or firm 
of James Chaudler & Son," made their bill of 
exchange, and that " the said James Chandler 
&, Son" then endorsed the same : — Held, on spe- 
cial demurrer, a sufficient description of them 
as drawem and endomn. 
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ASSUMPSIT by the endorsee against the ac- 
ceptor of a bill of exchange. The decla- 
ration stated that ** certain persons, under 
the name, style, or firm of James Chandler 
& Son," made their billof exchange, and the 
defendant then accepted the said bill and 
" the said James Chandler & Son" then 
endorsed the same to the plaintiff. Special 
demurrer, assigning, among other causes, 
that the alleged drawers of the bill are 
not shown to have endorsed the bill by or 
under that description, style, or firm, 
under which they made the said bill, and 
that they are not sufficiently described, as 
they ought to have been described by their 
chzistian and surnames, or the initial or 
contraction of their christian name or 
names used by them, in addition to theii' 
surnames, or else to have shown that they 
endorsed the said bill to the plaintiff, by 
the style and description of "James 
Chandler & Son ;" and also, that the al- 
leged drawers of the said bill are not suf- 
fiaently described. Joinder in demurrer. 

/. Brmon, in support of the demurrer. — 
The declaration does not show that the 
firm drawing the bill endorsed it by the 
style and title of the drawers. Ball v. Gor- 
dtm, 9 Mee. &; W. 345. Without the aid 
of sect. 12 of Stat, 3 & 4 Will. 4. c. 42, 
parties could not have been designated 
merely by the initial letter of their chris- 
tian name. The plaintiiS* should have de- 
clared throughout, as in Tigar v. Gordon^ 
9 Mee. & W. 347. 

Dowdeswell, contra. — In BaUv, Gtrrdon^ 
11 Law Journ., N. S. Exch. 221, there 
was no decision, but merely a recommen- 
dation to amend, as is expressly stated by 
Parke B. in Tigar v. Gordon, 9 Mee. & 
W. 349. [Lord Denman, C. J.— The 
question is here whether or not, " UTider 
the name, style, or firm of James Chand- 
ler & Son," should not be appended to the 
allegation of the endorsement.] In Kmll v. 
Stockddle, 6 Mee & W. 478, a declara- 
tion, stating that J. and C. made the bill, 
and that it was made payable to the dj*aw- 
er's order, was held certain enough. It 
13 only necessary to identify the payee 
with the endorsee ; and that is done here. 
^er V. TheltoeU,2 C. M. & R. 622. In 
a recent case, Coleridge, J., held that he 
coidd not say that Henry Walker & Co. 



was not a man's name. [Lord Deiiman, 
C. J. — Suppose a firm gave permission to 
a particular member of it to accept, and 
he accepted in his own name, that 
would be a good acceptance.] [He cited 
Heys V. Heseltine, 2 Camp. 604 ; Bass v. 
Clive, 4 Camp. 78; Bayley on BUh, 
" Form of Declaration," as to mode of 
endorsement and variance.] \Patteson, J, 
— This is not a question of identity, but 
whether it was endorsed by the fiim in the 
name of the firm.] 

J". Brown, in reply. — It is not contended 
that the endorsement is not sufficient to 
pass the property in the bill ; the objec- 
tion is one of form. [Lord Denman, C. 
J. — Suppose the parties had endoi-sed it 
by the name of James Chandler and 
James Chandler the younger, that would 
have been good. Why then not thiin 
form 1] It is the universal practice of 
merchants to require the endorsement to 
be in the same style as that under which 
the bill is drawn. Kirk v. Blurton, 9 
Mee. & W. 284. The inconvenience 
might have been obviated by inserting 
the words " under the name." 

Lord Denman, C. J. — We think the 
description will do. 

Patteson, J. — This case is exactly 
like Ball v. Gordon, but that case is over- 
ruled by Tigar v. Gordon. 

Williams, J.^-concurred. 
[Coleridge and Wightman were ab- 
sent.] 



Day V. Sharpe. — Easter Term, 1846. 



railway SECRETARY ASSUMPSIT. 

A. and 6. were provisional directors of a projected 
railway scheme, and A. was afterwards, with the 
consent of B. and the other directors, appointed 
secretary to the company, and B. attended meet- 
ings of the company whilst A. acted esseeretaiy. 
The scheme was afterwards abandoned^ — Held* 
that A. could maintain an action against B. for 
services rendered, and that B. by his own con- 
dact was estopped from taking the objection, that 
A. having been once jointly intereeted intfae iin- 
deiiakiog with him, could not divest hioMclf of 
that liability so as to support the action. 
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This was an action tried before Mr. 
JuBtice Coleridge^ at the last sprin? as- 
sizes for the county of York, for work and 
labor, money paid and an account stated. 
Plea non-assumpsit The plaintiff was 
secretary to a railway company, and the 
action was brought against the defendant, 
a member of the provisional committee, 
for the amount of sala^ which had been 
agreed to be given. In October last a 
railway scheme was projected, and both 
plaintiff and defendant were members of 
the provisional committee. Prospectuses 
were issued containing the names of plain- 
tiff and defendant as provisional direc- 
tors. A meeting of the directors was 
afterwards held, at which it was thought 
necessary to appoint a secretary, and 
the plaintiff accordingly received the 
appointment. Prospectuses were afler- 
wflu^ issued, and several sent to the de- 
fendant containing the plaintiff's name as 
secretary, and omitting nis name from the 
list of directors. The defendant attended 
several meetings at which the plaintiff 
acted as secretary. The plaintiff con- 
tinued to act as secretary to the company 
till the scheme was abandoned. On this 
state of things the jury found a verdict 
for the plaintiff. 

Baina now moved in pursuance of 
leave reserved by the court, to enter a 
nonsuit on the ground that both plaintiff 
and defendant being members of tne same 
undertaking, that 3ie plaintiff by becom- 
ing secretary could not so divest himself 
of his liability as to be able to sue a joint 
contractor. It is a well established rule 
of law, that one member of a co-partner- 
ship cannot sue another ; the only remedy 
is m a court of equity. In the Kidtodly 
Canal Company v. Rahy, 2 Price, 93, it 
was held that one of several persons who 
had subscribed an agreement inter te to 
promote a joint undertaking, could not 
withdraw his name and discharge himself 
from tfie engagement without the consent 
of the rest of the subscribers. And in 
Parkin v. Fry, 1 Bam. & Ores. 74, it was 
held that a secretary could not maintain 
an action against one of the committee 
for services rendered in furtherance of 
the sdieme. In Holme» v. Higgins, it was 
held, that a surveyor who vras a subscri- 
ber to a railway undertaking, could not 



maintain an action for woric done by him 
on account of the partnership, against all 
or any one of the subscribers. 

Lord Denman, C. J. — This appears to 
me an arrangement made among the di- 
rectors, which is not in any way calcu- 
lated to affect the rights of third parties. 
There is evidence to show that the de- 
fendant consented to the appointment of 
the plaintiff as secretary, and therefore he 
is not in a situation to take this objection. 

Patteson, J. — ^I think the defendant 
treated the plaintiff as secretary to the 
company, and that he is estopped by his 
own conduct 

Williams, J. — concurred. 

CoLERiDGB, J. — The defendant had not 
only consented to the appointment, but 
had attended meetings of the company 
after the plaintiff had been appointed se- 
cretary, and he therefore estopped himself 
firom taking this objection. 

Rule reused. 



OooDAL V. Lowndes. 

ASSUMPSIT— COMPROMISE OP IBIDICTMENT. 

A was indicted for disobedience to an order for 
payment of money under a bastazdy order ; he 
compromised the indictment by paying the pariA 
money and the costs. He aflerwaids had reason 
to think that the indictment ooold not have been 
maintained, and he brought assompsit to recover 
back the money he had paid^ — neld, that tlie 
action was not maintainable. 

This was an action of assumpsit tried 
before Lord Chief Justice Tindal, at Staf- 
ford, when the following circumstances 
appeared in evidence : — The plaintiff had 
been summoned before the sessions on 
the charge of being the father of a bastard 
child. The sessions thought the charge 
proved, and made two orders for payment 
of a certain sum of money to the parish, 
with costs. The orders were disobeyed, 
and the plaintiff was then threatened with 
an indictment for disobedience to the 
orders, and the indictment was actually 
preferred. The plaintiff then became 
alarmed and entered into a compromise 
with the parish autfaorities, under whidi 
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he paid a sum of 80^., composed of 30/., 
for parish money and costs thereon, and 
60L for the costs of the indictment Some 
time after he had paid the money under 
ituB compromise, he found reason to be- 
la0ve that the orders of the sessions were 
bad, and never could have been enforced. 
He then brought this action to recover 
bock the money he had paid under these 
CTVumstances. When the case came on 
for trial, and these facts had l)een proved, 
Lord Chief Justice Tindal expressed his 
opinion, that the action could not be main- 
tained. He therefore nonsuited the plain- 
tifi^ but gave him leave to move to en- 
ter a verdict for the whole sum, if the 
court should think the action maintain- 
able. 

Whatdy now moved accordingly to 
enter the verdict for the plaindfif for the 
9om of 80/. The money here was paid 
under the coercion of the indictment, and 
being so, there are several cases which 
show that it may be recovered back. 
Tkeam v. Leaper, 1 Man. & G. 747, is 
an authority to that effect. There an ac- 
tion of ejectment had been brought, the 
defendant in that action served the plain- 
tiff with notice, that he should proceed 
against the plaintiff for penalties in- 
curred by him under the Turnpike act. 
The plaintiff upon that offered a compro- 
mise which was ultimately accepted. The 
plaintiff gave up his claim to the land, 
and paid 50/. mr the costs. When the 
period limited by the Turnpike acts for 
bringing the penalties had expired, the 
plaintiff brought an action to recover 
i»ck the 50/. and also took proceedings to 
set aside the agreement under which the 
action of ejectment had been stayed. 
Lord Chief Justice Tindal \eh it to the 
jury to say whether the 50/. had or not 
been paid under the coercion of the fear 
of the action for penalties. The court, 
on motion for a new trial, held that the case 
was rightly left to the jury, and that the 
plaintiff was entitled to recover. Town- 
•end V. WiUtm, 1 Camp. 396, and C/Mp- 
jpe//v. Pole$, 2 Mee. & Wels. 867, were 
to the same effect. The same rule was 
laid down in WiUiam* v. Hedley, 8 East, 
378. Felham v. Terry, 1 Term Rep. 787, 
n., Cowp. 319, and all these authorities 
were recognized in Keir v. Lemon, 4 N. 



Y. Leg. Obs. 442, where the court laid 
! down the broad rule, that a compromise 
of an indictment in a case where the sub- 
ject matter of indictment related equally 
to a private right and to a public offence, 
was not illegal, but might form the con* 
sideration for an action of assumpsit. The 
learned judge ought therefore to have told 
the juiy in this case, that if the money 
had been paid under the coercion of the 
indictment, it might be recovered in. this 
form of action. 

Ckir.adfmh. 

Lord Denman, C. J., now delivered 
judgment, and after stating the nature of 
the case and the objections which had 
been raised to the learned judge's direc* 
tion to the jury, said : — It does not ap- 
pear that the defendant did any thing 
towards procuring the payment of this 
money. He merely indicted the plaintiff, 
which he had a right to do, and which 
of itself cannot form a ground ft>r the 
present action. If it is urged that the 
agreement to compromise the indictment 
was con'upt, then the plaintiff being m 
pari delicto, cannot recover. The plain- 
tiff here was himself the party moving to 
this compromise, by which he must now 
abide. 

Rule r^keed. 



Spbnce v. Mbtnsll and another. — 
Michadmas Term, 1846. 

TRESPASS AND FALSE IMPRISONMENT 

EVIDENCE SPECIAL DAMAGE. 

In an action of treepati and false impriionment, 
where the plaintiff waa committed to prison by 
the defendants, and expenses were incurred in 
an nnsucceasfal attempt by the plaintiff to obtain 
his discharge, by sning oat a writ of habeas cor- 
pus: Held, that, if these expanses were admis- 
sible in estimating the amount of damages, they 
could only t>e giren in evidence, under an allega- 
tion of special damage in the declaration. 

This was an action of trespass and false 
imprisonment, tried at York before Mr. 
Baron Rolfe. Plea, not guilty by sta- 
tute. The declaration was in the usual 
form, and did not contain any allegation 
of special damage. The plaintiff was 
committed to prison for six months, by 
two magistrates to the county of York, for 
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removing goods to prevent a distress. Af- 
ter the plaintiff had been in custody some 
dme, he sued out a writ of habeas coi-pus, 
and the validity of the commitment came 
on to be heard before Coleridge, J. ; but 
previous to that time a fresh detainer had 
been lodged with the keeper of the prison 
by the defendants, and the plaintiff was 
ultimately remanded back to prison. The 
plaintiff, at the trial, contended, that in es- 
timating the amount of damages, the ex- 
penses incurred by him in endeavoring to 
obtain his discharge ought to be included, 
but this evidence was rejected, and the 

Slaintiff had a verdict for one farthing 
amages. A rule fiisiy for a new trial 
having been obtained in pursuance of 
leave reserved by the learned judge, 

Knowles, (with whom was BIU»,) showed 
cause and contended that the evidence 
was properly rejected. These expeiises 
are in the natui'e of special damage, and 
consequently not admissible under the 
form of this declaration. (Stopped by the 
court.) 

Baines and Hall, contra. — ^in point of 
principle, these expenses ought to be ad- 
mitted. They are expenses necessarily 
incurred by the plaintiff in endeavoring 
to obtain his liberty. The rule as to con- 
sequential damages, is laid down in BateiCs 
Case, 9 Coke, 95. If the attempt made by 
the plaintiff to obtain his discharge out of 
custody had been successful, then there 
was a wrongftil act committed up to a 
certain time, and the plaintiff was com- 
pelled to expend a certain sum of money 
to prevent being confined much longer. 
If the attempt was uusuccessful, then the 
expenses incurred are a measure of dama- 
ges, as showing the value which the plain- 
tiff sets upon his libeity. On either sup- 
position they are a consequence of the act 
done by the defendants, and should he ad- 
mitted in evidence to show the injury 
which the plaintiff had sustained. 

Lord Denman, C. J. — These expenses 
may or may not be a consequence result- 
ing from the act committed by the defen- 
dants ; but I. am of opinion that they ought 
to be stated in the declaration, and then 
it would be seen whether it was proper 
evidence. 



CoLERIDGEy WiGHTMAJN, EaRLE, J.'s» 

conciuTod. 

RuU dMcharged. 



(Eourt of ll^miraltg. 

Before the Right Honorable S. LUSHINGTON. 
This Dosseitei.— J«/y l%th, 1846. 

SALVORS ^NEGLIGENCE DIMINUTION OP 

SALVAGE. 

Where enential ter^ce has been rendered, the 
amount of compensation for that ■enriee may 
not only be diminished by reason of the snbse* 
quent negligence of misconduct of the salvon, 
bat all reward may be forfeited. 

A ship in great distress was taken by the salvon 
to, and anchored in a place of comparative 
safety : she might have been placed in perfect 
safety, if the salvors had then availed themselves 
of further assistance, which was o&red, but in- 
stead of so doing, they left her at anchor for six 
hours, while they proceeded for ropes and spars 
to their own port : — Held, that the salvors had 
not condiicted themselves with doe regard tothn 
lives and property on board the ship) and that the 
amount of salvage must be diminished. 

This was an action brought by the owners, 
master, and crew of the pilot lugger Pet, 
to recover remuneration for services ren- 
dered, on the 24th of February, to the 
Dosseitei, an Austiian brig bound from 
London to Trieste, the value of the ship, 
freight, and cargo, being estimated at 
10,O00Z. She left St. Katharine's Docks 
on the 15th of February, but before she 
got out of the channel, experienced very 
severe weathei', which caused her to labor 
extremely. On the 22nd, a tremendous 
sea struck her, causing her bowsprit to 
break right over the figure-head, carrying 
away the fore-mast and main-mast, the 
latter close to, and the former, fom- feet 
from the deck, breaking the caboose and 
starboard rails in several places; the 
whole of the masts, yards, sails, dec. hang- 
ing over the side of the vessel, and striking 
heavily against her. The master and crew, 
fearing Uiat some othei* planks might be 
started, and being in so perilous a situa- 
tion, came to the resolution, for the safety 
of their lives, the ship and the cargo, to 
cut away the rigging close to the rails, and 
after much difficulty, they accomplished 
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tfaisy and got clear of the wreck; jury- 
masts were then ngged, and other mea- 
sures adopted, and she returned towards 
the Bristol Channel. On the 23rd, fear- 
ing a loe-shore, they bore up for the Scilly 
Islands ; and on the 24th, saw St. Aenes 
Light, bearing northeast, distant about 
twelve miles. At eight A. M., they hoisted 
a signal for a pilot, or as a signal of dis- 
tress. In that situation they were per- 
ceived by the salvors, eight in number, 
who immediately put off to their aid, and 
boarded her about two miles from the an- 
chorage and port of New Grimsby, the 
lugger took them in tow for about five 
minutes, and then let go the anchor in 
twenty-two fathoms. The master of the 
Dosseitei wished them to take the vessel fur- 
ther in ; but they alleged their ropes were 
insufficient for that purpose, and sent the 
lugger to St Mary's for a hawser, though 
another cutter, the Antelope, had come up 
and ofifered her assistance. The hawser, 
being procured, and additional spars and 
sails, the brig was conducted m safety 
into New Grimsby. 

Haggard and Twiss^ for the salvors. 

Jddamt and 'Bay for d^ contra. 

Dr. LusHiNGTON, addressing himself 
to the Trinity Masters. — There are two 
or three questions on this occasion, respec- 
ting which I shall wish to avail mysell of 
the benefit of your advice. In order to 
put these questions clearly, it will be ne- 
cessary for me to advert, but shortly, to 
some of the circumstances attending the 
case, because I think the great and most 
important facts are uncontradicted. The 
question is as to the result of these facts, 
and the conclusion to be drawn from them. 
This was a foreign vessel leaving the port 
of London, and going to the Mediterranean 
with a valuable cargo, the admitted value 
being more than 10,000^. After she had 
got out of the channel, she met with tem- 
pestuous weather ; the consequence of 
which was, she became dismasted in lati- 
tude 47 deg. north and longitude 9 deg. 50 
min. west. The master and crew imme- 
diately resorted to the usual methods for 
the purpose of repairing the damage as well 
as they could. They then proceeded towards 
the Biistol Channel, according to tlieir 



own statement ; but, finding the wind came 
on from the south, they directed their 
course to the Scilly Islands, and did so, 
notwithstanding the state of the wind and 
the weather, skilfully and successfully. 
On the 24th, they were in the neighbor- 
hood of the harbor of New Grimsby, — ^at 
what precise distance is one of the contes- 
ted facts in the case, which, I believe, it 
will be very difficult, if not impossible 
to solve. But there always is this diffe- 
rence as to the precise spot at which a 
vessel is boarded, and the precise length 
of time it takes to bring a vessel into a 
place of safety ; and on the present occa- 
sion it does not appear to me to be a mat- 
ter of great importance as respects the 
questions which we have to determine. A 
vessel belonging to St. Mary's went out to 
her assistance ; and here arises the first 
question, whether there was a signal for a 
pilot or a signal of distress. It has always 
been held by me, as long as I have presi- 
ded in this court, and the same principle 
was acted upon by my predecessors, tnat 
where a dispute arises as to whether it be 
a flag of distress or a flag for a pilot, we 
must determine that fact by the state of 
the vessel itself Every day's experience 
shows us that on the one side it is said to 
be a signal of distress, and, on the other, 
for a pilot. I should say, on the present 
occasion, that, even if the master inten- 
ded it to be nothing more than a flag for 
a pilot, it would make no difference in 
this case : because, when a vessel is in the 
condition this was in, notwithstanding all 
that was done to refit her, her master is 
not in a condition to say, " Give me a com- 
mon pilot." A pilot or any one else, who 
takes charge of a vessel in her condition 
to bring her to a place of safety does more 
than a pilot is bound by his duty to do for or- 
dinary pilot compensation. But let me not 
be misunderstooG. I do not mean to say 
that it is not the duty of a pilot to take charge 
of the vessel, ; but if he does take charge 
of her in this state and condition, he is en- 
titled to a higher reward than the sum 
prescribed for common pilotage. The 
salvors then came on board, and they then 
thought she had not sufficient sail to caiTy 
her to New Grimsby, and they sent their 
own boat away to bring a quantity of 
additional spars for hoisting more sail ; 
and this duty was, according to their 
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account, attended with very great dan- 
ger, considering the state of tli^s wind and 
the weather. Upon this point, I want 
your opbion as to whether it was neces- 
sary for the pilot and men, having boarded 
the vessel, to go back in their own boat, 
and procure these spars and sails. Whether 
that was necessary, and attended with 
danger, is the first question. To pass on : 
this was done and the vessel was after- 
wards conducted till she came where she 
was taken in tow, at a later period by the 
pilot cutter. She was conducted widi fa- 
cility to Shipman's Head, and as soon as 
she was goi round the head, she was an- 
chored in twenty-two fathoms water. So 
far, I do not know that there is any point 
which requires further consideration ; for 
I do not know that it is a matter of dis- 
pute, that aU this was rightly and properly 
done. It was attempted to be argued, 
that the vessel might have been carried 
into the harbor at once ; but, looking at 
the evidence, I do not think that this is 
proved. The vessel, then, is brought to 
anchor; and here ai'ises a question of 
very considerable importance, which is, 
whether the vessel, so anchored, vras in a 
state of safety, or whether she was ex- 
posed to risk ; and whether, not only ac- 
cording to the evidence, but according 
to your nautical experience, being ac- 
quainted with the state and condition of 
these islands^and what supplies they could 
properly furnish, you are of opinion there 
was improper conduct on behalf of the 
pilot lugger, which, instead of attempt- 
ing to procure all tbe warps that might 
have been had in the neighborhood, left 
the vessel in that situation for six hours, 
and went to St. Mary's. This is a very 
important question; because, if it was 
their duty to have immediately adopted 
every measure in their power to bring the 
vessel further on, and to place her in a 
state of safety ; and if they wilfully ne- 
glected so to do, with a view of keeping 
to themselves the whole reward of the 
service, to the disregard of the safety of 
the property, unquestionably it will con- 
siderably deteriorate from any merit they 
may possess, and take from any reward 
to which the court might consider them 
otherwise entitled. 

Having: received the opinion of the 
Trinity Masters, 



Dr. LusHiNOTON resumed. — The gen- 
tlemen who have favored me with their 
assistance, are of opinion that, consider- 
ing the state of the wind, this vessel was, 
at the time she was boarded by the pilot 
lugger, sufficiently under command to nave 
accompliBhed her voyage to her then in- 
tended port, namely, Shipman's Head ; 
that there was no necessity for procuring 
further materials from on boanfthe pilor 
vessel, or adopting those measures whicfa 
were pursued by her. They think the 
lugger rendered assiatance and was of 
sei-vice to the ship, by towing her round 
the point so as to bring her to anchor oflT 
Shipman's Head, and the bringing her to 
anchor was a proper measure; but that, 
having so done, it was their duty imme- 
diately to have availed themselves of every 
possible assistance in order to have com- 
pleted their undertaking, and have brought 
the vessel further up, so as to have put her 
in a place of safety ; that she was, dnring 
the time she lay there, exposed to risk ana 
danger, in case the wind had changed. 
Now, with respect to the fact, wheUier 
they had additional means at their com- 
mand, and whether those means would be 
Bufiicient, looking at the evidence, I am in- 
clined to come to the conclusion that there 
would have been ample means without 
sending to St. Mary's, and incurring a 
delay of six hours ; that there would have 
been sufficient ropes to conduct this vessel 
to a place of safety. But, whether these 
ropes would have been sufficient or not, 
the Trinity Masters are of opinion, that 
those on board who came from the pilot 
lugger, ought to have availed themselves 
of the assistance proffered by The Ante- 
lope, and the ropes on board her, and ainr 
other ropes which could be obtained. 
They ought to have made every effort to 
brinff the vessel further up, instead of leav- 
ing her where she was. The question 
19, in these circumstances, to what ex- 
tent the court ought to allow remunera- 
tion of these parties. I should be very 
reluctant to come to the conclusion, that 
this last act of these salvors was wilfully 
done ; that is to say, that thev deliberately, 
foreseeing a probability of danger, would 
not avail tliemselves of the means which 
offered of putting this vessel into a place 
of safety ; but, for the sake of keeping to 
themselves the whole of the reward wUdi 



THE NEW-YORK LEGAL OBSERVER. 



113 



In tba Exchequer^— Smyth t. Hcimm, 



bad been oflfeted, deliberately, and with 
malice aforethought, as it were, left the 
Teasel at anchor and proceeded to St 
Mary's. I am inclined to take this view 
of the matter, that it was done without 
sufficient reflection and thought, though 
undoubtedly actuated by the improper 
motire of keeping to themselves the 
whole of this reward. Were I of opinion 
that they had declined to avail themselves' 
of the services of The Antelope, or at- 
tempted to pix)cure ropes from the shore, 
with a wilRii and deliberate disregard to 
the safety of this vessel, and that they 
were entirely and exclusively actuated by 
the hope of gain, it would be my duty to 

Sx>nounce against this claim altogedier. 
ut I think I should go too far, if, in the 
drcumstances of this case, I visited these 
men with so heavy a punishment. But 
these considerations do operate upon my 
mind, and very forcibly, to induce me to 
make a diminution of the amount which 
otherwise would have been given to them. 
I should have thought, that, looking to the 
great value of this vessel ; looking to her 
damaged state and condition, and looking 
to the probable danger at that tempestu- 
ous season of the year, in which she might 
have been placed by a change of wind 
and an alteration in the weather, they 
would have been entitled to a consider- 
able reward, even for the short services 
which they did perform. Seeing of how 
great importance it was to those whose 
lives were risked on board this vessel, and 
to those whose property was there, that 
she should have been placed in a state of 
safety as soon as possible, I should have 
alotted a large sum ; but seeing that these 
persons have not conducted themselves 
with the propriety they ought, I shall di- 
minish that sum. The amount I shall 
allot will be 50/. With regard to the 
costs, I think I must allow them to the 
salvors, because otherwise I give them 
nothing. But I wish it to be distinctly un- 
derstood, and to be well known, that the 
court always will and in another case pro- 
bably may, visit with great severity con- 
duct on the pait of salvors, who do not avail 
themselves, in cases of danger, of any 
proposed assictance to bring a vessel into 
perfect security. 



Before the Riffht HooomUe Sir FREDERICK 
POLLOCK, Lord Chief Baron, and the rert of 
the Barons. 

Smtth v. Holme. — November, 12th and 
17th, 1846. 

A declaration in aasumpeit alleged, that while cer- 
tain difierences were pending between the plain- 
tiff and defendant, respecting some claims of the 
plaintiff to dedaction from the earn of 39,7001. 
to which the defendant was entitled, it wasagreed 
between them by deed, that that sum should bo 
paid to trustees for the benefit of the defendant, 
and the matters in difference referred to arbitra- 
tion, the costs to abide the event The declara- 
tion then stated, that the parties aforesaid, with 
the consent of the arbitrator, agreed, that, on 
the immediate payment of 300(. by the defend- 
ant to the plaintiff in fnll satisfaction of his claims, 
the reference should cease, and each party pay 
his own costs ; and alleged, as a breach the non- 
payment by the defendant of this sum of 3001. : — 
Held, that the action was maintainable, as thero 
was a sufficient consideration for the new pro- 
mise, and that it was not like the case of an 
accord without satisfaction. 

Assumpsit. The declaration stated, that 
by an indenture, bearing date the 9th 
April, 1844, made between the plaintiff 
and the defendant, by which, after reciting 
that the plaintiff had, a short time before, 
contracted with the trustees of the will of 
Sir T. L. W., Bart., for the purchase 
of certain lands and hereditaments form- 
ing part of the estate of Sir T. L. W., 
for the sum of 30,000^., which con- 
tract was reduced into writing and sign- 
ing by the parties thereto, and bore 
date the 19th April, 1839, and that the de- 
fendant was, prior to that conveyance, 
the fiiBt tenant for life in possession of the 
hereditaments, &c., to be sold under the 
limitations of said will ; and reciting, also, 
that the said sum of 30,000/. had been re- 
duced to 29,700/. as compensation for the 
right of turbary, and further reciting, that 
the plaintiff had claimed an abatement from 
the said purchase money of 29,700/. in 
respect of^ certain alleged differences be- 
tween the true and actual rental, for 
which, certain parts of the said estates 
were held by the tenants thereof re- 
spectively, and the tenures thereof, as set 
forth in the said contract and particulars 
of sale, and especially in respect of a 
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lease having been granted by the said trus- 
tees, since the date of the said contract, 
of a portion of the said estate, &c. ; and 
fiirther reciting, that the said trustees and 
the defendant had refused to admit such 
claim for abatement or compensation, and 
that, in order to facilitate uie completion 
of the said purchase, it had been agreed 
between the said trustees, with the con- 
sent of the defendant and Elizabeth his 
wife on the one part, and the plaintiff on 
the other part, that the said contract 
should be forthwith completed, and the 
said purchase money of 29,700/. paid to 
the said trustees without prejudice to the 
right, if any, of the plaintiff to an abate- 
ment in respect to the matters aforesaid, 
or any of them, and that the said several 
matters in difference should be forthwith 
referred to P. B. B., &c., who should 
award and determine what sum, if any, 
should be allowed and repaid to the plain- 
tiff out of the said purchase money of 
29,700/. by the said trustees, or by the 
defendant respectively, by way of abate- 
ment or compensation for and in respect 
of the several matters and things herein- 
before mentioned to be claimed by the 
plaintiff, and that it was agreed that the 
defendant should enter into the covenant 
for that purpose hei-einafter contained ; 
and further reciting, that the plaintiff 
had, in pursuance and consideration of 
the said uilderstanding and agreement, 
on or before the execution of the said 
indenture, paid the said purchase money 
of 29,700/., and had obtained a convey- 
ance by indenture, bearing even date with 
the said indenture, to be made of the 
same estate and hereditaments, unto or 
according to the direction of the plain- 
tiff, in fee-simple ; It was witnessed, that 
in pursuance of the said assignment, and 
in consideration of the premises, the de- 
fendant, for himself, his heirs, executors, 
and administrators, did covenant with the 
plaintiff, his executors, administrators, 
and assigns, that they, the said trustees, 
and the defendant, or one of them, 
or their, or one of their heirs, execu- 
tors, or administrators, or some of them, 
should or would, upon demand, well 
and truly pay or cause to be paid to 
the plaintifi, his executors, administrators, 
or assigns, such sum or sums of money, if 
any, as the said P. B. B. should award and 



determine to be the sum or sums of 
money to which the plaintiff, his executors, 
administrators and assigns, was or were 
entitled to, or ought to receive, or be al- 
lowed by way of compensation in respect 
of the matters so agi'eed to be referred ad 
aforesaid : It was thereby fiiither agreed 
between the said parties, that, in case the 
said parties should agree in a statement 
of facts to be mutually submitted to the 
said arbitrator, then the award and de« 
termination of the said arbitrator, should 
be made upon that statement of facts ; 
but if the said parties should not agree on 
such statement of facts, then it should be 
lawful for the arbitrator, at the request of 
either party, to proceed to obtain evidence 
as to the facts in dispute by all such 
ways and means as arbitrators are usually 
empowered to do, whether by documen- 
tary viva voce evidence, examination of 
witnesses or the parties themselves, or 
otherwise, and, further, that the costs in- 
cident to the said reference, and to the 
preparation of the said first mentioned in^ 
denture, and of all proceedings relative 
to the same, should oe in the discretion 
of the arbitrator : provided the award 
should be made on or before the 10th 
October, 1844. The declaration then 
averred, that after the said first mentioned 
indenture, to wit, &c., the said arbitrator 
took upon himself the burden of the arbi- 
tration, but did not make his award with- 
in the period in that behalf mentioned and 
appointed ; that further time was gi-an- 
ted by agreement until the 15th, Feb- 
niary, 1845, and that the arbitrator 
having been attended on the 11th Feb- 
ruary, 1845, by the respective solicitors 
of the said parties, &c., and bavin •▼ heard 
the said solicitors, as well as the rcspecs- 
tive counsel of the said parties, it was 
thereupon, with the approbation of the 
said arbitrator, agreed, by and hc^twoen 
the plaintiff and defendant, in manner fol- 
io wmg ; that is to say, that the sum o* 
200/. should forthwith be paid by the de- 
fendant to, and accepted by the plaintiff 
in full satisfaction of all claims and de- 
mands of the plaintiff in respect to the 
several matters so referred, Sec. ; nnd that 
each of them, the plaintiff and 4('iV'j'l:int, 
should abide by and pay their owj costs 
of the reference, &c., and of the -.i.l in- 
denture, and of all the ])roccedit)'.'s h ilcr 
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the same. The declaration averred mu- 
tual promises to fulfil the last mentioned 
agreement, and alleged as a breach, the 
non-performance of it by tlie defendant. 
General demurrer. 

Martin, in support of the demurrer.-— The 
declaration discloses no cause of action 
against the defendant. It shows, in sub- 
stance, that certain matters in difference 
bet^veen the plaintiff and defendant hav- 
ing been referred to arbitration, the par- 
ties, in the presence of the arbitrator, 
agreed that a sum of 200/. should be 
paid by the defendant to the plaintiff in 
satisfaction of his claim against him, and 
that each party should pay his own costs 
of the reference. Now, that is a mere 
accord ; and it is an established principle 
that an action will not lie on an accord 
tmless satisfaction be shown. Peytoc^s 
ease, 9 Co. 77 b ; Allen v. Harris, 1 Ld. 
Raym. 122; 1 Rob. Abr. 128, tit. •* Ac- 
cord ;" Case v. Barber, T. Jones, 158 ; Vin. 
Abr. " Accord," A., pi. 11 ; Lyan v. Bruce, 
2 H. Black. 817 ; James v. Daoul,5 T. R. 
153, per Grose, J., Edwards v. Baugh, 1 1 
Mee. & W. 641, conies very near the present 
case. [Pollock, C. B. — In that case. Lord 
Abinger says, " Where an action is depend- 
ing, the forbearing to prosecute it is a sufH- 
cient consideration for a promise to pay 
a certain sum of money ; for besides other 
advantages, the party promising, would 
save the costs which he would have to 
pay even if he were successful."] That 
was an extra-judicial opinion. [Parke, 
B. — There, diere was no new considera- 
tion, but merely an agreement to do some- 
thing in discharge of an existing debt ; 
here part of the consideration is, that the 
parties will abandon a previous unexe- 
cuted agreement, by putting an end to 
which, each of them get some immediate 
advantage.] There is no real distinction 
between the present benefit of putting a 
slop to the proceedings before an arbitra- 
tor, and the payino^ down a sum of money. 
[He also cited Wilkinson v. Byers, 1 Adol. 
& Ell. 106 ; and Pollock, C. B., referred 
to the judgment of Holroyd, J., in Long' 
ridge V. Dorville, 5 B. & A. 117.] 

Cowling, who appeared to support the 
declaration, was stopped by the court 

Pollock, C. B. — This is an action 



brought to recover a sum of money which 
the defendant promised to pay to the 
plaintiff. There had been an agreement 
to i*efer certain matters in difference ; and 
if the doctrine of accord and satisfaction 
applied to this case at all, some doubt 
might have arisen in consequence of the 
observation of Lord Abinger in Edwards 
V. Baugh, 11 Mee. & W. 641. But the 
present is a case where parties agi'ee to 
abandon a reference, and so far is distin- 
guishable from a mere action brought by 
A. against B. When before the arbitra- 
tor, they entered into a mutual agreement 
to abandon the reference and the contin- 
gent light to the costs of it, and agreed 
that one should pay to the other a sum of 
money in satisfaction of his claim. It is 
very difficult to distinguish an agreement, 
that one shall pay a sum of money on such 
a consideiation as this, from any other 
consideration that is good in law. Here 
was an agreement to refer certain matters 
to arbitration, and that arbitration, if pro« 
ceeded with, might have ended more dis- 
advantageously for the defendant than the 
agreement ; as, for example, the award 
might be, that he should pay the costs of 
the reference. The plaintiff in consider* 
ation of the defendant promising to pay 
a sum of money, agrees to forego his right 
to the chance of an award, that the de- 
fendant should pay those costs ; and the 
defendant, on entering into such a bargain, 
agrees to pay money on a consideration 
which is good in law. Our judgment, 
therefore must be for the plaintiff. 

Parke, B. — I am of the same opinion. 
If this had been an action brought on an 
accord only, the authorities cited by Mr. 
Martin, namely, 1 Rol. Abr. 128, Lynn 
V. Bruce, (in the Court of Common Pleas,) 
and the rest, would bo decisive on the 
point, that no action can be suppotted on 
a mere accord. But here we have more 
than a mere accord, for there is an agree* 
ment between these parties, to discharge 
each other from an agreement of re- 
ference, and such an agreement before 
breach of the original agreement is bind- 
ing. Here then, the plaintiff agrees to 
abandon the reference and discharge the 
defendant from his promise to refer the 
matters oricrinally in difference. That is 
enough to show this action maintainable^ 
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fer an action will lie on mutual promises ; 
and this is such an acdon, and not an ac- 
cord. 

AldersoM and Rolfe, B. B., concurred. 
Judgment Jar the fiamiiff. 



Court of Common {lleas. 

Before the Right Honorable Sir THOS. WILDE, 
Knt, Lord Chief Jwtiee, and the rest of the 
Judgea. 

Giles ▼. Tooth — Same ▼. Ten other 
DEFENDANTS^ — \ith November^ 1846. 

consolidating actions SEPARATE AC- 
TIONS AGAINST MEMBERS OF A RAILWAY 
COMPANY. 

Where plaintiff bioagfat aeparate acliona against 
■eTeral joint coutractora, who were unable to 
plead their non-joinder in abatement, and who 
were not willing to be bound by the result of the 
verdict in any one of such actions, the court re- 
fused to stay the proceedings in all the actions, 
except in such one as the plaintiff should elect to 
proceed with. 

The aboye eleven actions were brought 
against the different defendants, as mem- 
bers of the provisional committee of the 
Tunbridge and Rye Harbour Railway 
Company, in each of which actions, the 
plaintiff as the surveyor of the line, sought 
to recover the sum of 1560/. for his sur- 
veying charges from October, 1845, to 
February, 1846. Early in this term, 
BramiD^l, on behalf of the defendants, 
obtained a rule calling upon the plaintiff 
to show cause, why all tuither proceed- 
ings in each one of the said actions, 
should not be stayed until this court should 
otherwise order, except in such one of the 
said actions as the plaintiff should elect 
to proceed with. The rule was granted i 
upon affidavits, stating that the debt due \ 
to the plaintiff, if at all, was due from the { 
defendants jointly, and not separately; 
and that each defendant denied his lia- 
bility, whether the other defendants were 
liable or not, and that they could not 
plead their non-joinder in abatement. 

Channel^ **^®^ *°^ -Pw^^ ^^^ 
showed cause. — The facts are not dispu- 
ted, but the proceedings of the plaintiff 
are such as he is at liberty to take. It is 



only just, that, where expenses have been 
fairly incurred in i^espect of a company, 
proceedings should be taken against the 
various members of the committee in order 
to compel a contribution. There is no 
pretence for staying these actions in the 
unconditional manner asked by the defen- 
dant The present is very different from 
those cases m which the court have or- 
dered actions to be consolidated ; there 
the other defendants consent to be bound 
by the verdict in one of such actions, which 
they do not here offer to do. The teims 
on which actions on a policy of insurance 
are ordered to bd consolidated, axe, in 
fact, advantageous to the plaintiff, as he 
could not otherwise recover the full 
amount of his claim without bringing and 
trying separate actions against the various 
underwnters. Still the court would not 
compel the plaintiff in such actions to be 
bound in all the actions by the event ot 
one. Doyle v. AndersoHy 1 Adol. & Ell. 
635. In BarOeU v. Bartlelt, 4 M. & Gr. 
269, three actions were brought on a re- 
plevin bond against the principal and each 
of the two sureties, and the rule granted 
by the court was for staying the proceed- 
ings in the three actions on payment of 
the rent and costs, or otherwise the plain- 
tiff was to proceed in one action, and the 
defendants in the other two actions were 
to be bound by the event of that one. The 
affidavits on the part of the defendants do 
not impute oppression by the piaindiT or 
show his conauct to be vexatious. The 
defendants, if they are only jointly liable, 
may plead in abatement, or as they say, 
they are unable to do so, and the plaintiff 
obtains judgment against one, the others 
may plead such judgments in tho actions 
against them, although the judgment has 
been without satisfaction, according to the 
case of King v. Hoare, 13 Mee. & W. 494; 
or, if snch judgment against any one of 
the other joint contractors is obtained af- 
ter judgment has been obtained against 
the defendant, still, if thei-e has been a 
satisfaction thereof as well as judgment, 
the defendant may have relief upon an 
audita querdd ; and, if there has been no 
satisfaction, it is reasonable and not unjust 
that the plaintiff should be allowed to re* 
cover what is owing to him. In Bac, 
Abr., tit. " audita quereld^ (B.) it is said, 
'' If A. and B. are bound in obligation 
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jointly and severally, and judgment given 
against each on several actions brought, 
and both taken in execution, and after A. 
escapes, yet B. shall not be delivered upon 
vnaudita querdd^ " for, though the obligee 
may have an action against die sheriff for 
the escape, yet till he is actually satisfied, 
the other shall not have an audita quereld, 
for perhaps the sheriff is woith nothing." 
The case o£Came v. Legh, 6 B. & C. 124, 
in which the court stayed the proceedings, 
the plaintiff having brought actions against 
other persons for the same demand, was 
very different from the present case, as 
there the debt and costs in one of the ac- 
tions had been paid. Andersom v. Towgood, 
1 Q. B. Rep. 245, will also probably be re- 
lied on by the defendants, but although 
there, the proceedings in two out of 
three actions brought against the obligors 
of a joint and several bond were stayed, 
yet it was only on the fullest terms being 
consented to by the defendants, in which 
they agreed to be bound by the event of 
the cause first tried, and the plaintiff was 
to be at liberty afterwards to proceed in 
the other two actions. [Pechell v. Laytan, 
2 T. R. 512, was also cited.] Suppose, 
here, the plaintiff were to select one of the 
actions, and he should in that succeed 
only in fixing the defendant with a portion 
of his claim, the defendant not bemg, du- 
ring the whole of the time the claim ex- 
tended over, a member of the provisional 
committee : is the plaintiff to come to this 
court again for permission to sue another 
of these defendants, and so on until he 
slfctll have succeeded in recovering the full 
amount sousht 1 If the plaintiff is entitled 
to sae at all, he is entitled to sue without 
the leave of the court, and ought not to 
be restrained from so doing. 

Bramtodl, in support of the rule.— 
With respect to the court having the 
power to stay proceedings in such actions 
as the present, there is a class of cases 
in which it has been held, that where a par- 
ty has a legal right to relief, either by way 
of plea in abatement, or by an audita 
quereld, the court has in a summary man- 
ner, interfered for such purpose. Pechell 
V. Layton, 2 T. R. 712. [WUde, C. J. 
— ^It is almost a general rule, that when 
relief can be got circuitously, the coiirt 
will confer it upon summary application, 



if the same can be done consistently with 
justice.] So in Humphreys v. Knight, 6 
Bing. 572, a bankiiipt who had obtained 
his certificate, and had omitted to plead 
it, was liberated from prison on a summa- 
ry application, inasmuch as he might have 
obtained relief on audita quereld. Sadler 
V. Cleaver, 7 Bing. 769. Everett x.YoueUs, 
3 B. & Adol. 349. Miles v. Inhabitant* of 
Bristol, Id. 945, and Jejerics v. Shepard, 
3 B. & Aid. 696, are cases establishing the 
same principle. In the present case, there 
are eleven actions against di&rent per- 
sons, who, if liable at all, say they are lia- 
ble jointly. It is true they have a diffi- 
culty in pleading* non-joinder, but they 
are fairly entitled to plead it, and there- 
fore are much in the situation of persons 
who have a right to put a legal defence 
on the record, and consequendy, upon the 
authority of the cases are entitled to call 
on the court for summai-y relief. The 



effect of the stat. 3 & 5 Will 4, c. 42, s. 8, 
is to restrain the common law right of a 
defendant from pleading the non -joinder 
of a co-defendant, and to make it very 
difiicult for defendants, in actions like the 
present, to plead in abatement. [ Wildtj 
C. J. — ^You are asking the court rirtually 
to repeal the statute, and to give that re- 
lief which the parties cannot, since the 
statute obtain.] The defendants pro- 
pose that the plaintiff should join all in one 
action, and that all against whom the plain- 
tiff shall be able to obtain a verdict, shall 
be liable to the extent to which any one 
shall be proved to be liable ; and the other 
defendants, whom the plaintiff shall fail in 
fixing, shall have a verdict in their favour, 
or be struck out of the record, in the same 
way as if the action was an action of tort 
and not of contract. 

Channdl, Sergt., upon being called 
on by the court, dechned according to 
these terms, as there would be a difficulty 
with respect to the costs. 

BramweU stated that there were rules 
pendine in the other courts, for staying 
proceedings in several actions brought 
against different railway committee-men, 
and read the nature of the rules to the 
court. 

WiLDK, C. J.— The rules which ara 
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nove pending in the causes in the Courts 
of Queen's Bench and Exchequer, to 
which we have been referred, ai*e very 
different from the present. They are 
rules for the consolidating of the actions, 
by which means, if the plaintiff in such 
actions succeeds in fixing one of the de- 
fendants, judgment against the others will 
follow ; and therefore, whatever may be 
the consideration of the court in those 
cases, they can furnish no analogy to the 
present, in which the rule calls on the 
plaintiff to show cause, why all further 
proceedings in each of the actions should 
not be stayed, until this court shall other- 
wise order, except such one as the plain- 
tiff shall elect to proceed in. This is, 
therefore, an application calling on the 
court to stay the proceedings in all the ac- 
tions but one ; and the gi'ound on which 
this is asked for, is, that the defendants are 
placed by these proceedings in peculiar 
hardship, and also on the gi'ouiid that the 
defendants have a circuitous remedy given 
to them by law ; and that therefore the 
court, in conformity with the piinciple on 
which it usually in such cases acts, will 
grant to the defendants a summary relief, 
with respect to the argument on the 
ground oi hardship, there is no reason 
why the court should take from the plain- 
tiff the legal right which he has, unless it 
can thereby give him substantially the 
same benefit ; the court has no authority 
to relieve the defendants at the expense 
of the plaintiff. In the first place, have 
the defendants made out that they have 
this right to a circuitous remedy, for which 
they contend 1 It is said that they had a 
right to a remedy by plea in abatement 
of non-joinder, but that they cannot so 
plead in abatement, and have lost that 
remedy, because of the nature of the 
partnership into which they have entered, 
but this circumstance also shows, that the 
plaintiff cannot join in his action any 
given number of the members with safety. 
The plaintiflT has a right to sue any one 
alone of several joint-contractors, unless 
the defendants can give to him that bene- 
fit, which the law says that the defendants 
are bound to give him. Why, because the 
defendants are unable to do that which 
the statute has required of them if they 
plead in abatement, are we to be called 
on to give them that relief they cannot 



get by reason of the statute 1 The legis- 
I lature having said that the defendant is 
now only to have relief for the non-join- 
der of the other co-conti'actors upon cer- 
tain terms,we are asked to continue to give 
to the defendants the same relief which 
they might have obtained before the sta- 
tute. The hardship of which the defend- 
ants complain, arises fi'om the nature of 
the association into which they have en- 
tered ; but this was their own voluntary 
act, and is, therefore, no reason for de- 
priving the plaintiff of the legal right 
which he possesses. Then do the defend- 
ants show that there has been any abuse 
of the process of the court, which, accord- 
ing to the practice of the court, would be 
a ground tor taking from the plaintiff this 
right which he possesses ? On the con- 
trary, it appears that the plaintLflf has done 
nothing more than what he had a perfect 
right of doing, and that there has been 
on his part no such abuse or oppression. 
What ground, then, is there for interfer- 
ing ? The couit is not to alter the law, 
to make new rules, because the defendants 
have placed < themselves in a situation 
which deprives them of the ordinary re- 
medy, it is very difficult, I think, to see 
what would be die form of any rule by 
which the defendants could have die re- 
lief they seek, which would not operate un- 
justly to the plaintiff, or give rise to nu- 
merous difficulties. Terms have been 
offered by the defendant's counsel in the 
course of the argument, which, if they had 
given to the plaintiff all that he was en- 
titled by legal remedy to obtain, and the 
plaintiff had refused them, this court 
would have considered the course of the 
plaintiff as oppressive. But, though the 
terms offered, contain much that is fair, 
the court does not feel that they come up 
to the point the plaintiff is legally entitled 
to. The case is one, which is attended 
widi considerable difficulty, but I do not 
think that it is one in which the court has 
power to relieve the defendants ; and, if 
the law requires altering, resort must be 
had to the legislature. Although I was 
desirous, if possible, of finding some 
mode of granting relief to the defendant, 
I do not see any way by which a remedy 
can be given by the court, and am there- 
fore of opinion that the present rule must 
be discharged. 
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Col THAN, J. — The defendants rely on 
this application, on the ground of dieir 
having a circuitous means by which they 
might obtain relief, and so bringing this 
application within those cases in which the 
courts have granted summary relief to 
persons who have a right to put a legal 
defence on the record. But, in those 
cases it appeared that the defendant had 
by right a definite legal course, which, in 
the present case, does not appear to exist ; 
for it does not appear that the defendants 
could here plead the non-joinder in abate- 
ment. It is then said, that the circum- 
stance of the plaintiff bringing a num- 
ber of different actions against the seve- 
ral members, is oppressive on the defend- 
ants in such actions ; but it does not ap- 
pear to me, that there is any ground for 
so saying ; for, Mrith the experience which 
we have lately had in these kinds of ac- 
tions against committee-men, we know 
that the cases against each of such par- 
ties vary exceedingly, and what might 
fix one would not another, the hardship 
would be on the plaintiff, if^ because, he 
should fail against one of the members, 
he should therefore fail against all the 
others ; so that the plaintiff has, I think, 
a reasonable ground for suing the differ- 
ent members separately. I do not look 
upon the proceedings of the plaintiff as a 
hardship on the defendants, unless he b 
Standing out in resisting a claim which he 
ought to pay. 

Maule, J. — I am of the same opinion. 
The plaintiff has a claim, in respect of 
which several pei-sons may be differently 
liable, and therefore, cannot safely sue 
them all jointly. The plaintiff has a right 
of going against the different persons 
separately, subject to the defendant's right 
of a plea in abatement of non-joinder : 
that right of the defendants has not here 
been disturbed, but it has not been exer- 
cised. The justice is, 'that the plaintiff 
should be allowed to enforce his demand 
agamst as many of the joint-contractors 
as he can, and to recover from each as 
much as he may be able, until his de- 
mand be satisfied. Now, the plaintiff 
cannot bring his action against all with 
safety, yet the defendants ask of the court 
to stay the proceedings in all the actions 
but one : and this is asked uncondition- 



ally. It is true, in the course of the argu- 
ment, there has been an offer made, which 
however was not accepted ; and the re- 
sult of the attempt shows, that it is much 
better to leave parties to their legal re- 
medy, and not to attempt, by way of some 
equitable arrangement, to make what the 
parties may consider better law. The 
cases which have been cited in behalf of 
the defendants are very different from 
what is sought by this application; for 
those cases only show, that where there 
is an equitable right requiring the in- 
teiposition of the court, the court will 
exercise such right, concurrent with their 
legal jurisdiction. Here the plaintiff has 
a right to do what he has done ; and the 
defendants are unable to suggest any 
means by which they may obtain the ad- 
vantage they now seek, without depriving 
the plaintiff of a right which the law has 
conferred on him. 

Williams, J., concurred. 

Rule discharged with coats. 



NOTICES OF NEW BOOKS. 

AN ANALYSIS OF THE PRINCIPLES OF 
EQUITY PLEADING, coNTAiNiira a Com- 

rKM DrUM OF THE PrACTICB OF THX HlQH CoVRT 

or Chanckrv, and thx Fouitdation of im 
Rules, ToaBTaER with an Illubtratign of the 
ANALOGY BETWEEN PLEADINGS 
AT COMMON LAW AND IN EQUITY. 
BY D. 6. LUBE, ESQ. of LincoIn'B Inn, Bar- 
rister at Law. Second American, from the last 
London edition, with Notes and References to 
AMERICAN CASES, by J. D. WHEELER. 
Counsellor at Law, New- York. Published 
by Banks, Gonid & Co., Law Bookselleta, 184G. 
8to. pp. 415. 

Mr. Lube's book fills this place admii^bly. 
Stephens has so illuminated the science 
of pleading in common law, that what 
before his time was a mystery, knovm 
only to the few, is now clear as the 
rules of logic, and he that runs may read. 
Lube's Analysis, though not so rigid or 
adamantine, (if we may use the expres- 
sion,) is neat, clear, rational and elegant. 
The science of equity pleading is stripped 
of its redundancies, Uie simplicity of its 
theory clearly illustrated, and its advan- 
tage oyer eveiy other mode of bringing 
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forward complex matten for judicial in- 
vestigation amply vindicated. His ana- 
lysis of the biU of complaint is more sim- 
ple, logical and perfect, than any we have 
elsewhere met with. 

Dividing the bill of complaint into only 
foiHT parts, which may be briefly stated in 
nearly his own language as — ^r msT, the 
ttatemtnt of the facte. Second, iht tn- 
eidente pr(HiMcing the grievance, including 
the reqnett and refiual, TantD, the ehar- 
gee anticipating the defmce. Fourth, the 
prayer : dividing the bill thus, we say, he 
has poured a flood of light into a formerly 
dark and intricate labyrinth where most 
practitioners in their early career were 
apt to stumble and blunder. While we 
value the work chiefly as an elementary 
one, its manner is so clear, methodical and 
profound that no lawyer can peruse it 
without instruction and profit, and with- 
out having some of the mists arising 
from the want of logical simplicity in for- 
mer books cleared from hu eyes. The 
study of imperfect elementary books is 
generally the neatest obstacle to rapid 
and successfm progress in any science. 
And nowhere is this more truly and la- 
mentably felt than in the study of the law. 
One class of books is all cases, and another 
all theories, so that the soundest advisers 
when asked by their pupils for a choice of 
books, universally reply, " Read the Re- 
forts." This process is generally as 
tedious as the task is unprofitable. If 
the student possesses Herculanean pow- 
ers of memory, he may become a ** cote 
lawyer" but the chances are, that he 
wiU throw down the books in disgust, and 
lean upon what he may pick up in the 
office of an extensive practitioner, as the 
foundation of his legal knowledge. A 
lawyer thus " got up," might with reason 
be styled the red-tape lawyer; he will 
seldom be any thing else. This book is 
a great desideratum to the Chancery 
practitioner. It fills a medium portion be- 
tween a treatise upon equity jurispru- 
dence and a mere book of practice. Al- 
though it has already run through an edi- 
tion m this country, it is not yet suffi- 
ciently known or appreciated. Th^ la- 
bors of its learned editor, J. D. Wheeler, 
Esq., <^ our own bar, have removed 
by copious, accurate and learned annota- 
tions, aJl objections that might arise in 



respect to its usefulness, as a manual of 
practice here. But it is of the work it- 
self we design chiefly to speak. 

Books of forms which are mere forms, 
and learned treatises upon the subjects of 
equity jurisprudence, crammed with juri- 
dical queries and hypothetical law, we have 
had from the London press €td nauseam. 
And scientific and elegant worics upon 
equity pleading have not been wantmg. 
Still, if any lawyer will look back to his 
early experience, he will find that he then 
felt the want of some concise, compact 
practical analysis, of the nice science of 
equity pleading. A book that should direct 
the mode of proceeding, and at the same 
time give reasons, (most law books being 
as perverse in this respect as Shakspearo's 
fat knight,) was what he looked for in 
vain. 

All this evil, such a book as Lube's is 
designed to remedy. It lays down the 
principle as extracted from the cases con- 
cisely, and illustrates it in an easy and fe- 
miliar manner, that charms the reader, and 
fixes it indelibly upon his memory. And 
without anv reservation, we commend it 
to all who have either learned imperfectiy, 
or erroneously, or not at aU, the princi- 
ples of equity pleading, as a manual and 
summary equally invaluable to the student 
and the practitioner. 



THE ELDON ANECDOTES. 

"Once," said Lord Eldon, "I had a 
very handsome offer made to me. I was 
pleading the rights of the inhabitants of 
the Isle of Man. Now, I had been read- 
ing Coke, and I found there, that the peo- 
ple of the Isle of Man were no beggars ; 
so in my speech I said, 'The people of 
Isle of Man are no beggars ; I therefore 
do not beg their rights, I demand thenu* 
This so pleased an old smuggler who was 
present, that when the trial was over, he 
called me aside and said, * Young gentle- 
man, I will tell you what ; you shall have 
my daughter if you will marry her, and 
one hundred thousand pounds for her for- 
tune.' I told him," said Lord Eldon, 
" that was a very handsome offer, but I 
happened to have a wife who had notii- 
ing for her fortune; therefore I must 
stick to her." 
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VENDOR Ain> PURCHASER. 
SALE BT AUCTION — PUmN«. 

In the caee of Wbodw^rd^ v. MUler,^ 
whicb dime before the Vice-ChaiiceHor 
of Eogland, the court, under the peculiar 
circurastanoes, enforced a sale, although 
a puffer had attended and bid to a cer- 
tain extent thereat. The circumstances 
were as follow :— 

The plaintiffs, as eixecators, put up cer- 
tain leasehold property for sale by public 
auction, in lots. By the conditions of 
the sale the highest bidder was to be the 
purchaser, and no bidder was to offer less 
than 51, at one bidding. The defendant 
attended the auction, and became the pur- 
chaset of lot 17, at the price of 690/. He 
paid a deposit, and signed a contract, 
which he afterwards refused to perform, 
on the ground, amongst others, that puf- 
fers were employed at the sale by the 
vendor. The puflbr being examined, 
stated that he waa present at the sale ; 
that just previously to die sale, the auc- 
tioneer stated to the persons assembled, 
that the sale was a henajide one, and that 
if there were any f^Jpsr^ m A» roomy he 
ihottld hate himself or expressions to that 
effect The wifbeas stated that he did 
not attend the sale with any view of being 
a purchaser, but previously to its taking 
place, the auctioneer requested him to at- 
tend for the purpose of protecting the 
property from being sold under a certain 
price. The witness acted upon these 
instructions, and bid up to the sum of 
650/. How many biddings there were 
before they reached the sum of 650/., the 
witness did not recollect 
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The cases cited fer the plaintifli were 
Bromley v. ul/^, 3 Ves. 620 ; QmoUy y. 
Parsons, Id. 625, n.; Smith v. Clarke, 
18 Ves, 477; TwrnOig v. Morriee, 2 
Bro. C. C. 3?6. 

Those for the defendant were : Bexwell 
V. Christie, Cowp. 395 ; Howard v. Caede^ 
6 T. R. 642; Ctwcdcr v. AmsUm, 11 B. 
Moore, 283; 3 Bing. 368; Wheder v. 
CoUier, Moo. & Malk. 123; Meadows v. 
TVzmuT, 5 Mad. 34. 

The Vice-Chancelior said, he should 
abide by the course of decisions, without 
reference to any opinion of his own. The 
question was, whether the effect of the 
puffer's evidence was, that the billought.to 
be dismissed. For that purpose, he would 
consider the evidence as it would standi 
without the statement vi^ieh it contained 
of the verbal representation said to have 
been made by the anctioneer. It then stood 
thus :— The particulars and conditions of 
sale, do not state the sale to be without 
reserve, nor give notice of a bidder being 
to be employed on behalf of die vendor. 
One of the conditions of sale wae* that no 
person was to advance less than 5/. at 
each bidding; so that it waa competent 
to each bidder to bid not more than bh 
It appears that tho puffer, following his 
instructions, did bid to the amount of 
650/., and the amount at which the pm^- 
chaser bought was 690/., a difference of 
40/.— eight fives — ^rendering it probable 
that there were inter^'ening bidding^ by 
substantial bidders. This was probable, 
not certain. When to this are added the 
circumstances, that there is no proof of 
undervalue of the property, and that there 
is neither proof nor allegation, that at the 
sale the ciefetidant obserx'ed tlie puSer 
bidding, nor proof nor allegation that he 
was mskd by any degree of coHfidenee 



122 



THE NEW-YORK LEGAL OBSERVER. 



U. 3. Circuit Coiirtd — S{Mirkman 6l Kelsey t. A. &, E. Higgins Sl Co. and C. & £. Huraj. 



in the puffer : the defendant electing not 
to try the question at law, the facta do not 
amount to a defence against specific per- 
formance in equity. In saying this, his 
honor said, ** I desired to be understood as 
proceeding on authority only and not ou 
any opinion of his own, not that liis opinion 
differed from the authorities, but that they 
rendered it unnecessary for him to form 
an opinion." 

** Then the puffer represents the auc- 
tioneer to have said, before the com* 
mencement of the auction, ' that the sale 
was a bona fide sale, and if there were 
any puiTers in the room, he should hate 
himsel£' The puffer was in the room at 
the time, and heard what the auctioneer 
said; In the defendant's view of the case, 
the puffer considered the statement as in 
fact, amounting to a representation, that 
no person in his position or having his in- 
structions were in the room, and yet, not- 
withstanding the statement, proceeded to 
do that which the auctioneer said was not 
to be done. . That was a result which 
rendered his honor unwilling to believe 
that the puffer could have so considered 
it ; it might be duo to him to suppose that 
if he. had so understood it, he woulc^ not 
have continued to be a paity to what the 
auctioneer publicly denied to exist. The 
allegation in the answer was, that the 
auctioneer said that the sale was to be a 
sale ' without reserve,' which it was not 
proved that the auctioneer did say in fact. 
On the whole, if it would be right to de- 
cree a specific performance in the absence 
of that representation by the puifer, of 
what the auctioneer said, it was not less 
right to decree a specific pei'formauco in 
the circumstances of the case, by reason 
that such a staitement was contained in 
the puffer's evidence. 



11. 0. tfircnit Court 

[sOtrrUBRX DISTRICT OF NEW-YORK.] 
IN EQUITY. 

Befon the Honorable SAMUEL R. BETTS, Dis- 
trict Jadgo. 

Sparkman & Kelsev v. a. & E. Higgins 
& Co. AND C. & E. Haiivev. — l^tJi 
January, 1847. 

Wbsm aa appUeslion wu iimu1« for a patMit» md 



from the informality of the papen Uie \mamg of 
it was delayed, but it was made to date of the 
day on which it was applied for, and subsequent 
to such application, but prior to the patent issuingr, 
some of the patented goods were sold by the 
patentees: — Held, that such sale did not defeat 
the right of the patentee to the design. 

This was a motion to dissolve aa ioj unc- 
tion • obtained by Sparkman & Kelsey, 
upon a patent for a design iov floor oil 
cloth, called " The Gothic Pavement Pat- 
tern,*' issued July 24th, 1846; which 
patent they alleged to have been in- 
iringed by the defendants, Higfiins & Oo., 
dealei-s in floor oil cloths, aud Harveys, 
maiiufacturero. 

The defendants showed by affidavits, 
that in January, 1846, Smith, of Shoiw, 
Smith & Co., of Baltimore, daw the pat- 
tern in sample at Sparkman ic Kebcy's 
store, in Broadway — was informed that 
the same was on sale, but not manufac- 
tured so as to be delivered until dried and 
finished ; he ordered a quantity Mrhich 
was sent to him on the 16th of March, tha^ 
after it reached Baltimore, it was imme- 
diately sold there ; that Higeins & Co., 
procured enough to sliow the pattern, 
which was sent to New- York by the ex- 
press line ; they showed the pattern to 
the Harveys, who immediately prepared 
the blocks fur printing the same, and had 
them roady to print from, about the 23d 
of May, and proceeded to stamp oil cloth 
of that pattern. 

The defendants also showed by Rice 
& Sampson of Hallowell, in Maine, that 
they saw the pattern at Baltimoro in 
May ; they went to the patent office at 
Washington, and there were informed 
that it was not patented; they procured 
a pa tern and took it to their works in 
Maine, caused the blocks for printiiig to 
be prepared and proceeded to print the 
same on floor oil cloth, prior to the date 
of the patent. 

The defendants also produced affida- 
vits of two block printers, who had been 
in Sparkman & Kelsey's employ, that the 
pattern was designed by one Berry, a work- 
man employed by Sparkman &; Kelsey, 
as a designer, who told them that he de- 
signed it out of his own head. 

Both the Higgins, the Harveys, and 
Rice and Sampson, made oath that when 
tliey got the pattoras thoj did upt know 
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that they were patented, nor the Messrs. 
Higgins and Harveys, that the invention 
was claimed by the complainants. 

The plaintiffs gave the following his- 
tory of their patent : Kelsey was a prac- 
tical manufacturer and designer ot pat- 
terns. Sparkman was conversant with 
tlie tastes, stylos and fashions of the ti*ade; 
they discussed together the patterns they 
would get out, and communicated to Berry 
what they wanted ; and criticised, sug- 
gested and controlled the patterns as they 
were got up. Berry had been a house 
carpenter, and taken by Sparkman and 
Kelsey into their employment, and in- 
8tructod by Kelsey in the ait of getting 
up patterns, so as easily to understand and 
carry out the views of his employers. 
Kelsey had in the summer of 1845, pro- 
posed his getting up soiuethiag of this 
kind, at which he worked, and produced 
a pattern. On submitting it to Kelsey, 
he,, consulting with Sparkman, disap- 
proved it, but suggested alterations and 
improvements upon it; and Berry then 
adopted them in a new pattern got up in- 
stead of the former, which new pattern 
was the one patented. The printing off 
from the blocks, drying, &C., occupies 
considerable time. 

In January, 1846, a sample of floor 
cloth was printed and sent to Sparkman 
& Kelsey's store in the city, to be ex- 
hibited for the sale of the goods by or- 
ders. Higgins saw it and admired it, and 
was informed by Kelsey, that it was some 
of their }?ateni goods. Shortly afterwards. 
Smith saw it, and was informed by Kelsey 
it was some of theur registered patterns, a 
term to denote ^oods of designs got up 
and patented, or intended so to be. He 
ordered some 230 yards to bo sent as soon 
as they could be got ready. 

On the 13th February, the plaintiffs 
applied for a patent under the act of 
August 29, 1840, and paid the fees on the 
application, which on the 20th February, 
was received at the patent office. It was 
objected to as informal by the officers at 
Washington. Sparkman & Kelsey got 
the papers amended and sworn again on 
the 23d March, and they were again found 
informal. On the 22d June they were re- 
turned to Sparkman & Kelsey, with a 
circular, giving instructions from tlic 
patent office ; and on the 14th July, tlie 



papers were again con*ected and sent to 
the |)atent office, with the former returned 
applications, and a patent was requested, 
to date from the application of 23d March. 
On this application the patent in suit was 
issued. 

jS. p. Staples, for the motion. 

I>. Lord, for the injunction. 

Bbtts, District Judge, gave his opinion 
ondly, in substance as follows : — The com- 
plainants here have an injunction, granted 
on their bill of complaint. The defend- 
ants move to discharge it on affidavits, 
and lUiless their proo& overcome the 
equity of the bill, and the evidence support- 
ing it, the motion must be denied. They 
may make out a different case at the final 
hearing ; but this motion must depend on 
what is noYT presented to the court. 

The study of the courts has recently 
been, and especially since the patent actti 
of 1836 and 1839, to caiTy out the pro- 
tection of the law to inventors, so as to 
secure them the full l)enefit of their inven- 
tions. The inventors ai-e bound to, notify 
the public of their claim by a caveat or 
apphcation filed at tlie patent office desig- 
nating their discovery, and what they 
mean to secure to themselves. This is a 
matter oflen of nicety and men of great 
experience are in difficulty as to the pre- 
cise modo of getting up tlieir papers. 
Correspondence ensues between the offi- 
cers at Washuigtou and the patentee, 
which consumes time. But if the claim 
thus put forward, although originally in- 
foi*mal, be followed up with reasonable 
diligence, and if eventually the patent is 
granted, it prevents any right being ac- 
quired by strangei*s interferingin the mean- 
time. Here the first application, the 
claim to the invention, was on the 13tb 
Februaiy ; then it was again made s>n 
the 23d March ; the papera were retained 
by the patent office until 22d June. They 
were then sent to New- York and returned 
with correct papera on the 14th July, issu- 
ing in the patent of July 24, in suit. It 
is not for the couit now to examine criti- 
cally tlie correctness or even sufficiency 
of the application, as if it was made to all 
appearance in good faith, and was an at- 
tempt to make known and secure the claim. 
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It ia next contended that Berry was the 
inventor and not the complainants ; which 
position, if established, would be a good 
ground to dissolve the injunction. The 
defendants lay before the court the de- 
clarations of Berry, in connexion virith his 
working without any draft, design or mo- 
del before him, which the defendants in- 
sist, proves him to be the inventor. But 
on the other hand, Mr. Kelsey details very 
minutely the suggestions he made, hu 
superintendence, his suggesting alterations 
in a design got up, his disapproving that, 
and the adoption of his views in the design 
now patented. And Mr. Berry gives Ws 
own account of the matter, and explains 
the declarations attributed to him, as refer- 
lingto his working without a copy before 
him, and to the design being an original and 
not a copy ; he does not intimate that he 
did not receive suggestions, alterations 
and direcdons from Mr. Kelsey, which 
were carried out in this design. ©To con- 
stitute an inventor, it is not necessary to 
have the manual skill and dexterity to 
make the drafts, &c., if the ideas are fur- 
nished for producing the. result aimed at, 
the inventor is entitled to avail himself of 
the mechanical skill of others, to carry out 
practically his contrivance. Hei-e the de- 
vising of this pattern, in this sense, appears 
to have been by the complainants. 

Again it is contended, that the com- 
plainants have abandoned tlieir claim or 
so dealt with it as to give it to the public. 
This, if made out, would also entitle the 
defendants to succeed. They first rely on 
the sale to Smith, who gave an order on 
seeing the pattern, in January, which they 
agreed to execute. But an inventor may 
do this, may stipulate for a sale of his in- 
vention before it is completed without 
vitiating his claim. These goods were not 
delivered until after the application of 1 3ih 
February, was in the patent office. 

Then Rice and Sampson purchased it 
at Baltimore, in April, and applied at 
Washington to know if it was patented, 
and were informed that it was not. Tbis 
was true. But they do not say that they 
inquired if a patent had not been applied 
for, and an application was pending.* 
There was then an application there with 
' a specimen of the drawing of the design. 
If die c<niimissioner, or tlie officers there, 
had e«Mi overlooked it, that would not 



have defeated the complainants. They 
had in good failh made their claim, and 
were at the time following it up, and even- 
tually matured it. The sale did not de- 
feat the right to the design. 

It also appears that when the eoods 
were shown, m January, they were shown 
as the patent goods, or the i*egistered pat- 
terns of the complainants. Now, although 
registered patents or patterns, is not a 
term of law, yet it may well indicate them 
to be claimed as of their design, and for 
which they were prepaiiug to take out a 
patent. 

The defendants have not made out a 
case to dissolve this injunction, and the 
motion must be denied with costs. 



hx ti^t 0nrrogate*0 (Sottrt. 

[NeuhYark.] 
Before the Hon. CHARLES M< VE AN, Snrrognte. 

In tub matter of the accountino of 
Isaac Jones and Gcorcw Jones, bz* 
ECUTORS of John Mason, decbasbdc^ 
September, 1846. 

The order to render an aeconnt of prooeedingi af- 
ter the expiration of 18 months from the grant- 
ing of letten, is an order of right to any credi- 
tor, legatee or next of kin. The accoont when 
rendered, must in substance be one that may be 
finally settled. It must state when the inven* 
tory was filed, when publication for claims was 
made, what claims were presented, when pre- 
sented, which of them were allowed, which of 
them were disputed or rejected, and when al- 
lowed, disputeid or rejected, what debts bavs 
been established by suit, what suits are pending* 
and for what and when commenced, what are 
the character of the debts allowed or recoTcred, 
or estaUished, or for which suits are pending* 
whether simple contract debts or judgments 
against the testator, &c., and if there bo none 
of these claims allowed, presented, disputed, re- 
jected, or prosecuted,<the fact must bestated. The 
executor must charge himself with and make him- 
self debtor with the amount of the inventory, then 
with increase thereto for any cause. He mostere** 
dit himself wiib property perished or lost, stating 
the cause of less. With the decrease and with 
debts not collectable, stating reasons. He must 
then credit himself with funeral charges and ex- 
penses of administration paid, and payments to 
creditors, (stating names and classss,) and lega- 
tees and next of kin, stating diiliuctly the cha- 
racter of each payment by classifying them, and 
he mus^ st^te any other fact that may aflbet the 
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estate, the dislrihntees thereof, or his own riehts. 
He must also state the condition in life and re- 
ildeiiee of the legatees and next of kin, which, 
if any of them, are minors and which of them 
have fuaidians, and their residence. Hemustpro- 
dnce vouchers foe his credits, &c. Such an ac- 
count in the fini£ bstance wheo rendered, is full 
obedience to the order and is an* eccount of fro- 
ceedings. No petition, no citation, no prelimi- 
uary invsstigmtiou is necessary or is required by 
aw, previons to the making of the order, and tlie 
.nrrogate would transcend his powers by im- 
posing any condition whaterer, other than that 
18 months have expired, and that the applicant 
is interested. The right in the ciedttor to have 
an account in full, is as perfect as is that of the 
executor to render it after the expiration of 16 
months. 

The order is to answer itself, and not a petition or 
bill, or other pleading, its command is, that the 
executor render an account of his proeeedingi, 
and has tho same force and was expressly 
designed to have the same force as the decree 
to account in the court of chancery. The exe- 
cutor has no right to go behiad it, or in any man- 
ner to resist its command on any pretence what- 
ever. The qnestion whether a debt has been 
established or admitted, is a question on the mer- 
rits to be settled. The surrogate has not juris- 
diction to try or establish a debt 

The statutes hare digested a simple and effective 
system of praclieei entirely adequate for th^ 
purposes designed by the reyisors, and every 
attempted interpolation has only tended to mar 
the harmony of their provision and embarrass the 
action of the court The satrogate hw no right 
fo add to a perfect system of statute' practice» 
petitioia, citations, orders and other process not 
directed by statute, without the authority of the 
legislature in the form of a law. 

Where an executor refuses to render an account of 
his proceedings to the extent reqnirad by the 
order, ^ledienee must be eaforead by attaeh- 



On the 27th June, 1846, James Mason 
appeared personally in court, and made 
an oral application for an order that the 
executors render an account of their pro- 
ceedings, alleging that he was a legatee, 
whereupon the surrogate administered to 
said applicant an oath, and inquired of 
him as to the fact of his being such lega- 
tee and reduced his examination to writ- 
ing, which was subscribed by the said ap- 
plicant. And the surrogate being satis- 
fied from said examination, that such ap- 
plicant was a legatee, and it appearing 
on record that 18 months had expii-ed 
since letters testamentary had been granted 
to said executors, made the ' order ap- 
plied for. On tho return of the order 
on the 20th of July, and afterwards, the 
execators appeared in person, and by Mr. 



Bio WELL and Mr. Lord, their counsel, 
and made several objections to the order 
as not being made in conformity to law, 
and presented to the couit an account, 
being an ordinary debtor and credit ac- 
count of money received by them arid 
paid out by them, and nothing more. 

The applicant also appeared in person, 
and by Mr. Ring and A. L. Robinson, as 
his counsel, and objected to the account. 

The material objections on both sides 
are discussed in the opinion of the court 
and decided therein. 

The Surrogate. — The order to render 
an account of proceedings^ after the expi- 
ration of eighteen months from the tenn 
of granting lettei*s, is an order of right. 
When 18 months have expired, tlie appli- 
cant has to show one fact, and that is, tnat 
he has a demand as creditor, legatee or 
next of kin and no other. This makes 
his right to the order perfect. The surro- 
gate is under a positive legal obligation 
to gi*antit to him, and would transcend his 
duty by requiritig any other condition. 
The statute gives but tlie one condition, 
and it is not in the power of the surrogate 
to add any other. 

What does the order require 1 
The statute renders the answer to this 
question plain. The order itself speaks 
lor itself Its mandate is, that the execu- 
tor do render an account of his proceed- 
ings as executor. Its comprehensiveness 
has its foundation in its simplicity. It 
reaches every part of his administration 
by the force of the terms used. An ana- 
Ivsis of the statutes shows the design of 
the order to be as far reaching as its lan- 
guage imports. The $2d section (2 Rev. 
Stat. p. 92, 1st ed.,) confei*s jurisdic- 
tion upon the surrogate, to require an ac- 
count of proceedings of an executor by 
order, after the expiration of eighteen 
months from the time of his appointment. 
By the 59th section, the executor may 
have " the same" account, that he b re 
quired to render by the said 62d section, 
finally settled. It, therefore, follows diat 
the account, that is to be rendered in obedi- 
ence to the order, is, when rendered, such 
an account that it may be finally settled, 
for it is " the same'' that may, in the option 
of the executor, be finally settled. If it 
be borne in mind, in considering the pro- 
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visions of this statute, that the only ac- 
count required by that statute, is the 
one in its essence and form when ren< 
dered, is such that it may be settled at 
the call of the applicant, or finally set- 
tled at the call ot the executor, all diffi- 
culty will be avoided. There is but one 
account mentioned in the statute, and the 
provisions of the statute as to the exami- 
nation of ^he executoi*, apply to that ac- 
count, no matter whether the examination 
take place, when presented or when set- 
tled, or when finally settled. The render- 
ing of this account is not completed on 
filing the account, but includes within it 
the entire process of settlement or final 
settlement, when required. The account 
must state, as part of the executor's pro- 
ceedings, when the inventory was fued, 
when tbe advertisements for claims were 
published, what claims were allowed, 
what claims were disputed, and what 
claims were rejected by the executor, and 
the time and manner in which they were 
i-ejected or disputed, what suits, if any, 
have been commenced on such disputed 
or rejected claims, which of them have been 
determined, how determined, and which of 
them are pending, xmd the amount claimed^ 
Also what claims have been presented and 
allowed since the expii*ationof the publica- 
tion of the advertisement for claims. If 
no such claims have been rejected or db- 
puted, and no suits have been commenced, 
It must be so stated. 

All these things are essential in the ac- 
count. The inventory is the basis of the 
accounting. How can the surrogate 
make the allowances for propeity lost 
and for decrease, as he is authorized fo 
do by § 56 and 57 of said article, except 
in reference to the inventory which tne 
executor is required to file f And how 
can ho determine whether debts paid to 
creditors were properly paid, as the sur- 
rogate is i*equired to by the § 65, if he is 
not informea by the account of all the 
debts ? If all be not paid, it may be im- 
proper to pay the whole of one debt The 
payment of each depends upcm the pay- 
ment of all, or his having in his hands the 
means to pay all. How can the surrogate 
reserve fi'om distribution a sum to satisfy 
pending suits, as he is I'equired by the § 
74, if it be not stated in the account what 
suits are pending. 



Not only are all these things material, 
but it is material also that the character 
of the debts paid, or allowed, or prose- 
cuted, should be stated, that is, whether 
they are judgments docketed, &c, or 
debts of inferior class. How else can the 
suiTogate determine whether they have 
been properly paid, or bow can he, if un- 
paid, determine whether they are pro- 
ferred debts under the statute. The exe- 
cutor must first charge himself with the 
amount of the inventory. Then he shall 
charge himself with ** the increase," to the 
inventory for any cause, whether direct or 
indirect, whether it be the " increase" of 
the fiock, " the increase*' fi*om intei-est, 
" the increase" from selling at a higher 
price than the appraised value in the in- 
ventoiy, "the increase" from any pro- 
peity not embraced in the inventory. 
And if there be no increase fix>m any cause, 
that fact must be stated. The auUumty 
for requiring this is the § 57, which says, 
an executor shall make no profit:, but ex- 
pressly provides that he shall account for 
the inerease. The § 65 also shows, that 
these matters must be embraced in the 
accounts. The sum total of these, are the 
assets with which the executor is charge- 
able, and his next business is to show 
what has become of this sum total. The 
first credit is for articles perished or lost. 
The cause of loss must be stated, for the 
surrogate is to pass on the 'sufficiency of 
the excuse ofitered judicially, that is, 
whether "lost or perished without die 
fault of die executor," § 56. He must 
credit himself with the decrease and with 
the debts due the estate not collected. 
The fact whether they were collectable 
or not, beinfi; a fact to be judicially deter- 
mined by tne sun'ogatc, (3d subdivision 
of section 65,) the facts justifying the 
credit must be stated. The fact stated 
that they are not collected, will not justify 
the decree that they were not collectable. 
That they were not, must be shown by A 
proper statement. He must next then 
credit himself with the funeral charges 
and expenses of the administration, sec. 
54 and 65. He must then credit himself 
with moneys paid to creditors, naming 
them, and dien with payments to legatees 
and next of kin. He must state the a^^es, 
condition in life of females of tho lejg** 
tees and next of kin, and if any aro 
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minera, the fact must be stated, and 
whether they have guardians, and if bo, 
cfaeir names and places of residence and 
how appointed. The surrogate is to pass 
on the propriety of the payments, if made 
to the legatees and next of kin, or if not 
paid, he is to distribute the surplus to them, 
and in either case, these &cts are indis- 
pensable, sec. 65 and 72. If there is any 
other fact, which has occurred as part of 
his proceedings,, which may affect the es- 
tate or the rignts of any cHstributee, or his 
own rights, he is bound to state it. He 
must not only state in what character his 
payments were made, as which to credi- 
tors or legatees, or next of kin, or for ex- 
penses for funeral charges, or of adminis- 
tration distinctly, but he must produce 
vouchers supporting each pavment, or in 
cases of claims under .420, where no 
voucher is produced, he must make and 
present in heu of vouchers, his own oath 
positively to the fact of payment, when 
made and to whom. 

When the executor shall have done all 
this, he will in the first instance have 
obeyed the order to render an account of 
his proceedings in the manner plainly 
written in the statute, and nothing short 
of this will answer. It is not his business 
to bo wiser than what is written, and stop 
abort of what he is commanded to do, or to 
go behind the order, because, according to 
his own speculations ou the aubject, the 
command is more comprehensive than tho 
exigency of the case requires. Judgment 
doe% no^ belong to him. He is to obey 
and not speculate. The mandate is judicial 
and peremptory as to him to render an 
account of his proceedings not to the ex- 
tent he shall deem proper, or a part of his 
proceedings, but his proceedings as exe- 
cutor from die dav he qualified, until the 
day he answers the order. The appli- 
cant merely moves for the benefit of all 
interested, and all are interested in each 
part and in the whole. 

This account, when rendered in this 
manner, shows not only what is due to the 
applicant, but also what is due to eveiy 
other creditor, legatee and next of kin. 
It is in fact such an one as is required, for 
it may be finally settled. The surrogate 
on inspection, could write at the bottom 
of it a decree of final settlement and of 
distribution, without asking a question. 



This account when rendered, if not dis- 
puted by the applicant, is self adjusted, 
settled so faf as regards him. It discloses 
of course what is due to him, and he asks 
the surrogate to decree the payment 
thereof 1 his is done orally, it would be 
unpardonable in the syrrogate to require 
more of him. He may object to six cents 
as a credit, and the surrogate determines his 
objection. This is a settlement by the 
surrogate, whether he allows the objec- 
tion or not The determination is the 
settlement, and being settled, it judicially 
appears what is due the applicant, and on 
being asked, the surrogate is bound to de- 
cree payment Any statement in the ac- 
count may be disputed, and the determina- 
tion thereof by the surrogate is a settle- 
ment, and of necessity when so settled 
the account shows what is due to the ap- 
plicant as well as to every one else. It is 
only making it true in the points in which it 
lacked in tiiith when presented. This 
settlement when made by the surrogate 
is of no judicial force as between the ex- 
ecutor and other paities. The accounts as 
rendered, would, however, as between him 
and all other paities, have the force of 
an admission if they choSe to avail them- 
selves of it, from the fact that no one 
can compel the executor to have a final 
settlement. Each creditor, legatee and 
next of kin, has a right as to himself to 
have the accounts as between him and the 
executor settled by the surrogate, and his 
share decreed to be paid to him. 

The executor may, however, apply to have 
the accounts, thus required to be rendered 
by the order, finally settled. He accord- 
ingly takes a citation and brings in all the 
parties interested to attend the settlement. 
The process is tho same as above stated. 
If on inspection, the pardes are satisfied, 
the suiTogate by decree settles the ac- 
count finally and decrees payment to all, 
and if disputed he makes it true and dia- 
tributes to each and all. It is as indispen- 
sable when the settlement is as to one, that 
the share of all should appear, as it is 
when the final settlement is made, all be- 
ing parties. This is necessarily so, and is 
manifestly the design of the statute. All 
the provisions of the statute contemplate 
but one proceeding under the statute, but 
different stages of the same proceeding 
on " the same** account required by the 
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52d section. The executor is to produce 
hiA vouchers cm the accounting, whether 
self adjusted, settled or finally settled. He 
is to be examined on oath touching the 
payments, and property and effects, not 
in any one stage of the proceeding, but on 
the accounting on the settlement or the 
final settlement ai^he case presents itself. 
Tho allowance to be made by the surro- 
gate for losses, is to be made whether set- 
tled or finally settled. 

It is objected here that there is no peti- 
tion on this case and that the executor is 
only bound to answer the petition. The 
order is no wise analogous to the subpoEma 
in chancery, which is to answer the bill. 
The order here b to answer itself. Its 
command to the executor is not to answer 
a pleading or petition, or bill, but to an- 
swer itself to render an account of his 
proceedings. It is an original command. 
it may be appealed from, or the party 
may more to set it aside for irregularity, 
but while it stands it must bo answered. 
It has in itself as a judicial order all the 
force and effect of the most comprehen- 
sive decree that could be made in the 
court of chancery, that he render an ac- 
count of all his proceedings. It is judi- 
cial in its nature and mandatory in its 
character. Tho revisors declare Uiat the 
same answer is i^uired to this order as 
is required, not by the bill azA answer, 
but by tlie decree to account in that couit. 
Reviser's notes to sections 54 and 55, 3 
Ilev. Stat. 643. What right has this 
court to say to the executor passing by the 
order, he shall answer a petition, a bill or 
a pleading, when the command of the or- 
der is to atiswer itself, and when there is 
no petition, bill -or other pleading i-ecog- 
nized or required by the statute 1 How 
could this court, which is enjoined by the 
63d section to enforce ol>edience to the 
order, be justified in enforcing an answer 
to a petition, bill or other pleading. If 
tho order was, that the executor answer 
the petition, or bill or pleading, then could 
this court look to the petition, bill or plead- 
ing to ascertain tho exigencies of nie or- 
der, and not otherwise. This court must 
be governed by the statute, and cannot 
make this order less comprehensive than 
the statute has made it, and what the sta- 
tute has made it, I have shown from the 
statute itself, as well as from its own plain 



terms. The right is as perfect in a credi- 
tor to demand an account after 18 monttiB* 
as is the executor's right to reader it. 
They are on an equal footinsr. It is also 
objected that a petition ahouTd have been 
presented, and then a citation issued for 
the purpose of trying and deteimimiigy 
whether the applicant for this order is a 
creditor, legatee or next of kin. The 
first answer is, that no petition is required 
by the statute, and of course, none bv the 
practice of this couit. The applicant 
makes an oral application for the order, 
and it would be a violation of the spirit 
of the statute to bar his approach to this 
tribunal, by requiring any thing more for- 
mal of him. Tne surrogate has a right to 
ask him whether he is a creditor, legatee 
or next of kin, or if he appears in the ca- 
pacity of a private friend of a minor 
who sustains that relation to tlie estate, 
and he may examine him on oath, and 
for the protection of the process of his 
court ought to do so, and to reduce such 
examination to writing, and it is no viola- 
tion of law for the surrogate to put this 
examination in the form of a petition as 
an examination. The books of the office 
will show whether the 18 months have ex- 
pired. The object of the order is prima- 
rily information. The applicant is not 
bound to show, even presumptively, that 
tbe account will exhibit any right in him 
to a decree. He is entitled to it as a mat- 
ter of right, even as a matter of curiosity, 
if he sustains the required relation to 
the estate, and if 18 months have ex- 
pired, even if his debt or legdcy shall 
not become due in ten ^ears. The ques- 
tion whether the apphcant be a legatee, 
next of kin or creditor, is one of the two. 
material final questions. The surrogate 
has not the jurisdiction to try or to estab- 
lish a disputed debt under any circum- 
stances, ouch juiisdiction is exclusively in 
the common law courts. He can determine 
the fact, whether the debt be established or 
not. It is part of his accounting, whether 
this and all other debts have &en estab- 
lished by judgment by admission directly 
made, or by failure to dispute or reject 
them and b one of the most important 
questions to be settled. This question it 
is said must be settled on a citation issued 
as a preliminaiy question to the issuiox 
of tlie order to render an account of 
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prooeediogs. It is nothing more or lees 
than requiring ft fioal question to be preli- 
minarily detemnned. It is said to be a juris- 
dictional fact. Ceitainly it is. The ques- 
tion whether an assault and battery has 
been committed, is jurisdictional in the 
common pleas, in the same sense as this 
is in this court, and according to the argu- 
ment in this case, if the de&ndant is ac- 
quitted on the merits, the' court has no 
jurisdiction for the reason that no assault 
and battery was committed, as appeai-s 
by the result It is the allegation of the 
fact that an assault and battery was com- 
mitted, or that a person is a creditor, that 
gives the jurisdiction in either case and 
not the fact itself. Again, the statute au- 
thorizes the surrogate to remove the exe- 
cutor if he conceals himself so that he 
cannot be served personally with the or- 
der, or in case of his non-residence or 
absence by serving it by publication. The 
statute does not recognise the preliminary 
process of citation, and of course has 
made no provisoos for the removal of the 
executor for concealing himself to prevent 
its service, or by serving it on him by pub- 
lication. If the citation be necessary 
preUminarily, of course no order could be 
made, and no removal of the executor 
could be effected, and the administration 
of the statutes would be blocked. In 
short, to admit this citation in the proceed- 
ings, would be such an interpolation as 
would require a corresponding alteration 
of the statute system from beginning to 
end. As to the object of the Kevbors in 
the laborious compilation of these statutes, 
we are not left to conjecture. They say 
in their notes, 3 Rev. St. 635, of this part 
of their work, " They have bestowed their 
utmost attention and have exerted ttU their 
faculties in an effott to reduce this branch 
of the law to order, to condense thefioat- 
ing practice and decisions, to settle the 
most vexed and perplexed questions, and 
to present to every man, who is called 
upon to act as executor or administrator, 
a plan and practical guide for their con- 
duct. The labor it has cost will have 
been well bestowed, if so much only is 
accomplished as to inform the officer en* 
trusted with the delicate and responsible 
powers of a surrogate^ of the extent of his 
ofUhority and the means of enforcing it^ 
Marked as these statutes are with occa- 



sional imperfections, it may, however, be 
said that the Revisors did neither &set^ ab- 
timate the labor bestowed by them on 
them, nor the value of that labor. Iris 
emphatically a great work. It has re- 
duced the system, as a system of practice, 
to <* order^** and haa left nothing '* afl^at«" 
Every attempt diat has ainee been made 
by judicial legislation to make tlMu bet- 
ter, by adding to them pt^UanSj diaiitite, 
orders assd other process not named m 
them» has. only tended to tnur the kar- 
mony of their provisions; to impair their 
Ibrce, destroy their efficiency, oonsplicate 
the proceedings under th«m, and ombarrass 
the action of this eonrt. The statutea con- 
tain within tfaemsehres, a perfect tyaten 
of practice as comprehensive and efficient 
as simple, and entirdy adequate to tlie 
end in view. Every attempted interpo- 
lation has destroyed the simplicity of the 
system and rendeired the practite ofascnrs, 
and in the language of the -Revisora, s«t 
the practice ." ajloai" again« and has led 
to useless litigation and expense. I hitvn, 
therefore, discarded them firom the prao- 
tice of this court, and adhere to the 
practice as it is written in the statute, be- 
lieving with the Revisers, that these tCa- 
tntes show clearly '* the extent of my an- 
thority, and the means, of enforcing it." 
Other means I cannot use without the ai»- 
thority of the legislature expreosed in a 
law. 

The counsel for the executors elaim 
that iu two recent cases, (In the matter of 
the estate of Isaac N, Wesierveli^ and in 
the matter of the estate of Rohert Phmfe^ 
deceased, the Ghancsllou has decidnd 
that the order for an executor to rendar 
an account of his proceeding, is an order 
to answer a petition of the applicant, aad 
also, that it was correct practice to pcch 
sent a petition, and then to issue a citation 
for the executor to appear, and try and 
determine as a prelimmary question to 
the making of the order, whether the a^ 
plicapt is a legatee, a creditor, or next of 
kin. 

The report of these decisions are ink 
manuscript and are not presented. The 
counsel for the applicant insists, that 
although there ai« some general remaiks 
apd recommendations of the Chancellor 
which support such an argument, tha$ 
they arc ooviousiy obiter dicta^ and that 
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there is in point of fact no difieretioe be- 
tween the opinion of the chancellor and 
those berain expressed. The latter counsel 
must be nght. Whatever the Chanedlor 
may have said, cannot be regarded as a 
decision on these points, as 1 know that 
neither point was presented in eiUier case, 
bdb being appeals from this court from 
decisions of mine. The practice of ten- 
dering in answer to the order, a naked 
debtor and credit account of moneys 
received and paid, is as general as it is 
bed. Such an account can hardly be 
said to be a skeleton of what is required. 
At the basis of a decree, it is wholly in- 
sufficient, and a decree that rests upon it 
is next to worthless as a protection to the 
executor. Every attempt that has been 
made to make such an account answer 
by stating facts material in the account 
itself, in the affidavit of verification, or 
in extraneous statements, have only shown 
a desire to struggle for ^hat is right, with- 
out having accomplished it. They have 
utteriy failed. This court for the last 
two years, has conformed its practice in 
this respect to the obvious requirements 
of the statutes by requiring an account, 
the substance of which has been stated 
in this opinion. The result has been the 
most satisfactory. What took days and 
even weeks of examination to ascertain 
by proofe under the former method, is 
now on the face of the return, and ex- 
penses are saved, accuracy and fullness 
are secured. The account thus rendered, 
explains and justifies itself. Litigation 
has comparatively ceased under this prac- 
tice. It is simply the pi*actice indicated 
in the statutes. 

The decision is, that the objections taken 
on the behalf of the executor as to the 
practice observed in this case are not 
vrell taken, and that such practice is cor- 
rect. The objections taken to the account 
are sustained, and it is decreed that the 
executors, in obedience to the original or^ 
der, must i^ender an account of their pro- 
ceedings. An attachment must issue to 
enforce obedience to that order. As this 
attachment is to imprison, I will forbear 
now to make the order, and will postpone 
its entry for a week, to allow the parties 
to be pi^pared to appeal from it when : n- 
tered, if they desire so to do. 



Mr. Lord. — We will cotifbrm to the 
decision of the suiTogate, and ask for 
further time to prepara an account ac- 
cordingly. 



The Surrooate. 
granted. 



Further time is 



^. S. Supreme ®ourt 

Before the Honorable J. W. EDMONDS, Circuit 
Judge. 

The People v. Eliza Phillips. 



SUMMARY CONVICTION FOR VAGRANCY. 

• 

The power of summariTy convicting oifeuden^ bo- 
ing In dero^tion of the commou law, must be 
strictly confined to the epeeial statute from which 
its forco is derived. 

TIte restrictions and regulations relative to these 
convictions established by the higher courts in 
England before the revolution, were declaratory 
of the commou law, and are binding in this state, 
unless they have nnce boen repealed or altered 
by statute. 

A record must be made up in every such case as 
a pre-roquisite to commitment ; and trespass 
will lie against a magistrate who commits with* 
out having so done. The leasoos of its neces- 
sity are: — 

1. For protection of the accused: — that be 
may not again be convicted of the same ofifcnce. 

2. For protection of the magistrate : a proper 
record being conclosive evidence in his favor, in 

• cases witliDi his jurisdiction. 

3. In the absence of an appeal, the only mode 
by which the accused can obtain a review of the 
sentence is by habeas corpus or ccrtiorao founded 
on the record. 

Greater certainty is reqnired in stich records than 
in indictments, because they are taken as true 
against the accused ; and nothing will be pro*> 
sumed in favor of the commitment, but tho pre- 
sumption will be against it 

Although there is no jury trial, the proceedings must 
be according to the counw of the common law in 
trials by jury. 

There must be first an information or oliarge, 
and tho defendant must be summoned and have 
an opportunity to make his defence. 

The evidence in support of the charge, mnA 
bo such as the common law approves, unless 
s|iecially directed otherwise by statute. 

There must be a conviction, judgment and ex- 
ecution, all according to the course of the contuion 
law. « 

The record is designed to show the regulanly of 
tho proceedings, and that the seiitoiaco is snp- 
t>orted by legal evidence ; tlierefore, everything 
neceieary to support a conviction must appear 
upon it. It must set forth : — 
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1. The partieolar etfeuinataiicea conBtitaUuf^ 
the oBfence, to show that tho magitUaie hasooa- 
fermed to the law aud has oot exceeded his ja- 
rbdictioiL A mere statement of the ofibnco in 
the terras of the statute is insufficient 

2. The plea of the defendant, whether eon* 
leswoo or disntal. 

3. The uamos of the witnesses, to show their 
competency. 

4. That the evidence was given in the pre- 
■eace of the accused that it may appear he had 
the opportunity of cross examination. 

5. The whole evidence, both for proeeeuUoa 
and defence so far as applicable to the charge, 
to show that every material allegation was sus- 
tained by proof. 

6. An adjudication of the goilt of the accused, 
which most be exact and precise, judgment for 
too little being as bad as for too much. 

On the Slst of August, 1846, Eliza Phil- 
lips presented to the circuit judge a peti- 
tion for a writ of certioran, to certify the 
cause of her detention in the penitentiary 
on Black well's Island. 

On the 3d September, the keeper made 
a return to the certiorari, that she was 
detained in his custody by virtue of a 
commitment by one of the police magis- 
trates in the following words : — 



City and county ) 
of New-York, T 



By 



Esq. 



One of the spedal justices for pre- 
serving peace in the city of New-York : 

To the constables and policemen of 
the said city, and every of them, and to 
tbo keeper of the penitentiaiy of the city 
of New- York. 

These are in the name of the People 
of the State of New- York, to command 
you, the said constables and policemen, to 
convey to the said penitentiary the body of 
EKza Phillips, who stanils charged before 
me of being a vagrant, viz : an idle per- 
son, having no home or means of living, 
being a common prostitute, having no law- 
ful employment whereby to maintain her- 
self and whereof, he ' convicted 

on competent testimony. And you the 
said keeper, are hereby commanded to 
receive into your custody, in the said peni- 
tentiary, the body of the said Bliaa Phil- 
lips, and her safely keep for the space of 
sixty days, or until she shall be thence de- 
livered by due course of law. 

Given tmder my hand and seal, this 4th 
day of August, in the year of our Lord 
one thousand eight hundred and foity-stx. 
(Signed.) 



A. Noihy oo behalf of the priioner, 
controverted the return and set Ibrth the 
record of conviction in the following 
words : 

' PoHce Office, Halls of Justice. 
City and county > 
ofNew-York, f"* 

Be it remembered, that on the 4th 
day of August, 1846, Alexander McDou* 
gal, of the said city and. county, did bring 
before me, one of the special justices for 
preservine the peace in the city and coimty 
of New-York, one Eliza Phillips, and 
did complain unto me, and give me to be 
informed, that on this present day, at the 
said city and county, the said Eliza Phil- 
lips was a common prostitute, who had 
no laivful employment whereby to main- 
tahi herself, and was a vagrant within the 
intent and meaning of the statute, which 
complaint and information being heard 
by me at the city and county aforesaid, I, 
the said justice, on the day and year afi>re- 
said, at the city and county aforesaid, 
upon the oath of said Alexander McDon* 
gal, as well as upon tho examination of 
die said Eliza Phillips, taken before the 
undersigned having jurisdiction in the 
matter, being satisfied that the said charge 
and accusation were in all respects just 
and true, and that the said Eliza Phillips 
was a vagrant within the description of 
the statute in such case made and pro- 
vidod, did therefore convict the said Eliza 
Phillips of being such vagrant ; and it ap- 
pearing to me that the said Eliza Phillips 
improper person to be sent to the 



Alms House, 1, the undersigned, there- 
upon sentenced her to the penitentiary for 
the term of two months. 

(Signed,) 

J. D. PhiUips, Assistant District At* 
torney doraun-ed, and the prisoner joined 
in demurrer. 

A. Nash claimed that the record was 
void, and therefore the prisoner was en- 
titled to her discharge. 

The CiucciT Judoe. — I have been so 
frequently called upon to discharge from 
the penitentiary prisoners committed on 
summary convict'ons for vacancy, on the 
ground of some alleged defect or irregu- 
larity in the proceedings of liie aitctng- 
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mi^fivtrBte, that I haVe deemed it ad^a- 
Ue on this oecasicm to give the subject a 
fall examination, in the hope that the mat- 
ter being thoix)ugh]y understood, the cor- 
reetiye ror the evil may once for all be 
applied. 

Our Rev. Stat. vol. i. p. 633, declares 
that if a magistrate be satisfied, by the 
confession of the offender or by competent 
testimony, that the accused is a vagrant 
within the description of the statute, he 
ehall make up and sign a record of con- 
viction thereof, which shall be filed in the 
Qffice of the clerk of the county, and shall 
by warrant under hb hand, commit such 
vagrant, &c. 

under this law and one subsequently 
passed, (Laws of 1833,) somewhat enlarg- 
ing the description of the ofEcnce and va- 
rying the punishment, the magistrates 
mainly proceed in the class of cases now 
under consideration. 

And the mode of proceeding is not by 
a formal trial by a jury, but is by a sum- 
mary conviction, which is described to be 
&e examination, and punishment of of- 
fences in a summary manner by justices 
of the peace out of their sessions and with- 
out the intervention of a juiy or an open 
ti-ial. Pale^ <m Convieti^ms, 1. 

The power thus exercised is not in 
conformity to, but is in derogation of the 
common law, is derived solely from the 
statutes, and all the prooeedings under 
the authority so created must be strictly 
conformable to the special law in each 
instance, from which all their force is de- 
rived. Col€*scase, Sir W. Jones, 139, 170. 
I Showers, 14. 

The earliest statute upon which a sum- 
mary conviction is on record is, that of 
33 Henry VIII. ch. 6. This was in 1544. 
From that time to the present, statutes 
have been enacted, extending the juris- 
diction to other cases and regulating its 
exercise. So great has been this exten- 
sion, that in England and Wales, the 
number of summary convictions in one 
year (1842,) was 71,725. 

Immediately after the creation of this 
sew judicatory, its dangers became ma- 
nifest. The earliest case reported [43 
Eliz.] is that of a sheriff's officer going 
to execute a writ against a justice of the 
peace for a debt, and taking with him a 
naod-gua from the apprehension of a res- 



cue. The justice instead of obeying the 
writ apprehended, convicted and impri- 
soned the officer till he paid a fine of oGlO 
under the color of the act of parliament 
against carrying daggs or short guns. 

The necessity of putting under some 
restraint a power so summary, so arbi- 
trary, so materially affecting persc^nal 
liberty, and so liable to be perverted to 
purposes of oppression and wrong, re- 
quired from the courts great watchfulness 
and care. ' Hence frequent decisiotis 
were made by the higher courts in regard 
to it, and a system of regulations and re- 
strictions grew up and became incorpo- 
rated into the common law. Those regu- 
lations and restrictions were a part of the 
common law at the adoption of our con- 
stitution, which made ^he common law 
the law of our land, and when by our 
statutes we adopted this peculiar, mode 
of trial, we necessarily subjected it to the 
principles already established in regard 
to it, and we must therefore, in examin- 
ing the question befoi*e us, go back to the 
law' as it existed at the adoption of our 
constitution, and be governed by tbe rules 
then established, unless in the language 
of our constitution, they ha^e since been 
repealed or altered. And ic is the more 
important that those rules should be well 
understood and rigidly enfoixed, because 
our constitution in securing to us the trial 
by jury, secures it only in those cases, in 
which it had been hei*etofore used. Art 
vii. sect. 2. 

The British statutes, alive to the dan* 
gers of this extraordinary jurisdiction, 
have, and principally since our revolu- 
tion, given an appeal to the accused, by 
which he can review the judgment which 
may deprive him of his propcity, his liber- 
ty and his character. But our statute pro* 
vides no such remedy: our constitution 
deprives him of the protection of a trial 
by jury, and he has no other protection 
left to him against the arbitrary exercise 
or wanton abuse of this extraordinary 
power, than what he may find in *' sudi 
parts of the common law and of the acts, 
of the legislatme iof the colony of New- 
York, as together did form the law of said 
colony on the 19th April, 1795/' Const. 
Art vii. sect. 13. 

It is by that common law that I shall 
examine the case now before me ; muid- 
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ful tliroafl^out, that no member of this 
state can be deprived of any of the i-igbts 
or privileges aecuued* to any citizen 
thereof, unless, by the law of the land or 
the judgment* ot his peers. Const. Ait. 
viL sec. 1. And that no peiBoa can be de- 
prived of life, liberty or property without 
due process of law. Ibid. sec. 7. 

Among the rules of the common law, 
and abnost the only one of them that has 
been incorporated into our statute, was 
that which required a record to be made 
of every summary conviction. 12 Dalt. 
c. 2, § 4. 1 Salk. 300. 8 Co. 60. 38. 
Basten v. Carew, 5 P. & R. 558. 3 B. 
&C.649. Hy. Eaton, 2 T.R. 285. R. 
V. Back, 1 Str. 147. 1 Rev. St. G33, 
§3. 

This is rendered necessary by many 
considerations. 

1. For the protection of the accused^ 
that by having a record, particularly de- 
scribing the o&uce, he may be saved flom 
being a second Ume convicted on the same 
charge. Paley on Con. 55. Bex v. Mid- 
Jam, 3 Burr. 1721. 

2. For the protection of the magistrate. 
Where he has jurisdiction, a proper re- 
cord, though made out by himself, is a 
conclusive defence iu any action brought 
against him by reason of his action in the 
premises. Nixon v. Nanney, 1 G. & D. 
370. 6 Jurist, 389. Gray v. Cookson, 16 
East, 13. 2 Cow. Tr. 651. Mather v. 
Hood, 8 Johns. R. 44. Buquet v. Watkins, 
1 Mil. La. Rep. 131. Paley, 332. Fidler 
V. Folch, Holt, 2S7. Strickland v. Ward, 
7 T. R. 631. Moisey v. Johnson, 12 
East, 81. 

And it has been suggested in some cases 
whether the record is not a protection 
even on the question of jurisdiction. 

3. In the absence of all provision for 
an appeal, the recoi'd becomes the only 
means the accused has of reviewing the 
judgment against him, and of ascertain- 
ing whether he has been justly condemaed. 

• This miut, of coarse, mean the lawful jodg- 
meat of his pecn. Tlie ezpreaBion in Magua 
Charta, from wiiieb thit is taken, is per legale ju- 
dicium parium quorum nel per Ug4m terra, and 
It is not a rtttle siogolar that in our ownooDBtitiitioB 
of 1821, as woH as in that of 1846, the pbrajM is 
need as quoted in tlie text ; implying on a strict 
eonstruction of the langnace, that a man may be 
deprived of hi0 jighU, dbc., by the jadgment of his 
poen, whether lawful or BOt. 



A certiorari, a remedy still left to him, 
carries up the record alone: and on 
habeas corpus he can avail himself only 
of objections so flagrant, as to render the 
commitment absolutely void, not voidable 
only. Without a* record therefore and 
that of a proper character, tlie party 
would be deprived of all means of inquir- 
ing whether he had been justly con- 
demned and be also deprived of an effec* 
tual remedy against a wanton excess of 
jurisdiction. He would, it is true, in the 
latter case, have his remedy iu an action 
of tre^ass, but that would not come un- 
til he had suffered the wrong, and while 
his conviction would be exceedingly 
prompt and summary, his i^mody fbrtiie 
wrong done him would be very slow and 
burdensome. 

4. In all cases of special and limited au- 
thority, especially where it is penal in its 
character, and to be exercised in deroga- 
tion of the common law, great strictness 
and jealousy ought to be exercised not 
only in construing the law, but in canvass- 
ing the proceedJHgs. Lord Ch. J. Hoh, 
in R. V. JFhistler, Holt, 216, with great 
propriety remarks, " every body knows, 
that this being a penal law, ought by 
equity and reason to be construed accord- 
ing to the letter and no further. That it 
is penal is plain and what ia highly so, 
the defendant is put to a sum ma 17 trial 
different from Magna Charta, for it is a 
fundamental privilege to be tiicd by o 
jury. Then where a penalty is inflicted, 
and a different manner of trial from Magna 
C/tarta instituted, and the party offending, 
instead of being tried by his neighbors in 
a coutt of justice, shall be convicted by a 
single justice in a private chamber, upon 
the testimony of one witness, I fain would 
know if on the consideration of such a 
law we ought not to adhere to the letter.'' 
Hawkins, 2 PL C. c. 25, § 13. Zjord Ken- 
yon, in R. v. Jules, 8 T. R. 644. Lord 
Mansfield in R. v. LitMe, 1 Buit. 613. 
Ashhurst, J. in R. v. Green, Cald. 391, and 
AbboU, Ch. J., in R. v. Pain, 7 D. & R, all 
maintain the doctrine that gi*eater cer- 
tainty is required in convictions than in 
indictments, because the defendant has no 
opportunity of pleading to these summary 
forms, and they must l^ taken strictly, bo- 
cause they must be taken as true against 
the defendant. 
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6. It is a well established rule, that a 
rocord is an absolute prerequisite to a com- 
mitment, and that without it, not only, is 
the paily entitled to his discharge, but the 
magistrate is liable to him in trespass. In 
one case, where the magistrate had re- 
fused to give arecord, the court denounced 
the whole proceeding as "one of the 
many cases where poachers are pursued 
Mith unintermitting vengeance. Hei-e was 
not only that, but gross oppression also." 
3 Burr. 1722. 

The necessity and object of a record 
being thus established, it only remains to 
inquire what that recoil must contain. 

It is a memorial of all the proceedings 
that have taken place up to, and includ- 
ing the ji^dgment or sentence. Paley on 
Con. 65. 

The best summary of the law on this 
subject which I have found, among the 
many authorities which I have examined, 
is in 1 Ward's Justice, 705. Tit. Con- 
viction, in these words : 

The power of a justice of the peace 
is in restraint of the common law, and in 
abundance of instances, is a tacit repeal 
of that famous clause in the great charter, 
that a man should be tried by his equals, 
which also was the common law of the 
land long before the ereat charter, even 
for time immemorial, beyond the date of 
histories and records. Therefore, gene- 
rally, nothing shall be presumed in favor 
of the office of a justice of the peace : but 
the intendment will be against it. There- 
fore, where a special power is given to 
a justice of the peace by aitt of parlia- 
ment, to convict an offender in a summary 
manner, without a trial by jury, it must 
appear that he hath strictly pursued that 
power ; otherwise the common law will 
break in upon him and level all his pro- 
ceedings. Therefore, where a trial by jury 
IS dispensed withal, yet he must proceed 
nevertheless, according to the course of 
the common law in trials by juries, and 
consider himself only as constituted in the 
place both of judge and jury. Therefore 
there must be an information or charge 
against a person ; then he must be sum- 
moned or nave notice of such charge, and 
have an opportunity to make his defence ; 
and the evidence against him must be such 
as die common law approves of, unless the 
statute specially directeth otherwise : then 



if the person is found guilty, there must 
be a conviction, judgment and execution, 
all according to the course of the com- 
mon law, directed and influenced by the 
special authority given by the statute ; 
and in the conclusion, there must bo a re- 
cord of the whole proceedings, wherein 
the justice must set forth the particular 
manner and circumstances, so as if he 
shall be called to account for the same by a 
superior court, it may appear that ho liath 
conformed to the law, and not exceeded 
the bounds prescribed to his juiisdiction. 
1 Burn, 364. 

A conviction must contain the following 
particulars : 

An information or charge, against the 
defendant — ^a summons or notice of the 
information, in order that he may appear 
and make his defence — ^his appearance or 
non-appearance — ^his confession or de- 
fence—the evidence, if he does not con- 
fess — ^and the judgment or adjudication. 
All these mattei's must be particularly set 
out in the conviction. 2 Kobinson's Jus- 
tice, 542. BrackeU v. SttUe, 2 Tyler, 
167. People v. Miller, 14 Johns. R. 37 1. 
4 Johns. R. 292. 

The information should state correctly 
the time when taken, the place, the juris- 
diction befoi-e which taken, and the charge 
pi-efen-ed. 1 Ld. Ray. 509. 2 Bl. Com. 
141. Lacon v. Hooper, 6 T. R. 224. So 
that it may appear that it had been given 
within the time limited by the statute— 
that the power was exercised at a place 
commensurate with the jurisdiction, be- 
fore a magistrate having jurisdiction at 
that place, 2 Salk, 473 — that the oifenco 
was du^ctly charged, and not by Implica- 
tion, and contained, in express terms, 
every ingredient necessary to constitute 
the crime described by the statute. Bex 
V. Bradly, 10 Mod. 165, R, v. Trelaw- 
ney, 1 T. R. 122. 2 Lord Ray. 791. 2 T. 
R. 34. 

In describing the offence, a mere com- 
pliance vrith the terms of the statute will 
not suffice, for if a magistrate merely states 
the facts of the offence in the wofds of 
the act, when the evidence does nbt war- 
rant the conelusion, he subjects himself 
to a criminal information, K. v. TJtomp* 
«Mh 2 T. R. 18 J jR. V. Pearce, 9 East, 358 ; 
R, V. DavU, 6 T. R. 171. Ardry t. 
HocU, Cowp. 825. 
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. The particular circamstances which 
coudace the opiaion of the magistrate 
must be set forth^ aod not the mere re- 
suit or coQclusion from them. 2 Rob. 
Ju3. 646. 

It must appear that the accused was 
^sommoiied or appeared before the magis- 
trate. Eax V. Ai/oMm, 2 Str. 678. R. v. 
VauibU*, lb. 630, aud if he neglects to 
appear after proof of being duly sum- 
moned, the justice may proceed to judg- 
ment, but he mast state all these facta in 
their proper order in the conviction. JR. 
V. Siinpstm, 1 Str. 44. State v. Stoke$, 1 
Coxe, 392. Bigtlow v. Stearns, 10 J. R. 
41. Sort V. People, 12 Wend. 348. Chare 
V. Huthawa^, 14 Mass. R. 224. 

Tiie plea of the defendant must be set 
forth, whether of denial or confession. 
Paley on Conv. (Deacon's ed.) 139, § 5. 

IS he denies the charge, it must be sup- 
ported by evidence, and the names of the 
witnesses must be set out, that the court 
may judge whether they are competent 
Btse. V. TiUy. 1 Str. 16. Rex v. Elamey, 
Andr. 240. 

The evidence should be stated to have 
been given in the presesca of the accused 
that it may appear he had ao opportu- 
nity of cross-examination. Rex v. Fi- 
pant, 2 Burr. 1163. Rex v. Crowtker, 1 T. 
R. 12o. Rex V. Barwell, 6 T. R. 75. R. 
V. LoveU, 7 T. R. 152. R, v. Swallow, 
8 T. R. 284. R. v. Selwa^f, 2 Chit. 522. 

The whole evidence whtch applies to 
the cbar^, must be particularly set out in 
the conviction, that the court may judge 
whether sufficient proof appears on the 
face of it to sustain cveiy material alle- 
gation and to justify the adjudication. Rex 
V. Killer, 4 Burr. R. 2063. R. v. Vipont, 
2 BuiT. R. 1165; 2 Rob. Jus. 550, oer 
Lord Mansfield. Rex v. Lloyd, 2 Str. 
999, per Lord Hardwick. R, v. Theed, 
2 Str. 919, per Lord Raymond ; vide also 
2 Doug. 486. Rex v. Smith, S T. R.588, 
per Lord Kenyon. Rex v. Wamford, 5 
D. & R. 489. Rex v. Dove, 3 B. & Al. 
596. Rc36 V. Taylor, 2 Chitty R. 578. 
CommoMweaUh v. Hardy^ 1 Ashmead R. 
411. 

. It will not be sufficient to state that 
"the said offence was duly and fully 
proved," for that is to state the result of 
the evidence and not the evidence itsol£ 
Rex V. Reed, Doug. 490. Rex v. Lmm^ 
7 T. R. 122. 



And the evidence for the defendant, as 
well aa that for the prosecuticWf must be 
set out. 2 Rob. Jus. 561. Rex v. Clarke, 
8 T. R. 220. 

The record must contain an adjudica- 
tion of the magistrate upon tlie evidence* . 
as to the jniiltor innocence of the pi-isoner. 
Rex V. Uarrie, 7 T. R. 238. Mayor v. 
Mason, 4 Dall. 266. 

And the adjudication on every point to 
which it refers, must be precise and exact, 
a judgment for too little being as bad, as a 
judgment for too much. Rex v. Clarke, 
Cowp. 610. Morgan v. Brown, 6 N. & 
M.57. 4 Ad. &E. 515. Rex\,PatcJieU, 
5 East, 339. R. v. Bazdl, 13 East, 139. 
Cnmmmg's Case, 3 Qreenl. R. 51. Pouxr 
V. People, 4 Johna. R. 292. 

That the design of the conviction is not 
merely to recoi*d the fact of the judgment, 
but to show that the proceedings required 
by justice had been regularly observed 
and the sentence legally supported by evi- 
dence, is every whwe evince4 by the lan- 
guage and sentiments of the ablest judges 
from the time of Lord Holt, who himself 
on all occasions, regarded the obligation 
of recording the whole proceedings as a 
necessary countei-poise against the liability 
to eiTor or misapplication, to whidi a pri- 
vate and discretionary tribunal is natu- 
rally exposed. Intro, to Paley on Con. 
xxxiii. 

Every thing requisite to support a con- 
viction should appear on tlie conviction 
itsel£ 6 T. R. 538, and its validity must 
be determined by what appears on the face 
of it, not by Teference to matters de hors, 
3T. R.3385 

It will have been seen in the courae of 
this examination, that the same principles 
which pervaded the English courts belbro 
the revolution, have been regarded in oar 
own courtssince that event. Audit has fre- 
quently occurred to our courts, in view of 
the manifold dangers arinng finom the ex- 
ercise of so summary and arbitrary a ju- 
risdiction, that it was the more necessary 
for them to assert and maintain the prin- 
ciples on which peraonal liberty is de- 
pendent. 

The Supreme Court of MaMachusetts, 
in Chase t. Hathaway, take occasion to 
say, it is a fundamental prindple of jus- 
ticeeflsentialto every free government, that 
ertry ekiseii shall lie mainfainad in llw en* 
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joymeDt of hiB Kbeity and property, ub- 
1«B6 he has' forfeited tbem by the standing 
laws of the community, and has had op- 
portunity to answer such charges as ac- 
cording to those laws will justify a fbrfei- 
ture or suspension of them. 

In the 8UUe v. Samtmak^ Charlt 235, 
the courts of Georgia hold this language. 

In this country no person can be injured, 
in his personal property, without an op- 
portunity of defendmg himself. He has 
life right of being confronted with his ac- 
cusers, and of being apprized of the ac- 
cusation against him. *' Audi alteram 
partem^ is a maxim of natural justice, 
dear to the human heart, and associated 
with every principle of our jurisprudence. 
AcouTiction, founded u|)on tx parte accu- 
eaUot^ is the most ternble species of de- 
spotism that the human mind can conceive. 
It is not only a violation of the most obvi- 
ous dictates of common law, but it is des- 
titute of ever^ principle by which the so- 
cial compact is supported. 

In the case of Rex v.lMverniy i^ Cam' 
bridge^ all the judges agreed, that the 
want of a summons vtras an incurable 
error; and on this point, the expressions 
of Justice Fartetcue are so impressive, 
that I dannot avoid inserting them. (The 
objectiDn, says the judge, for want of no* 
tice, can never be got over. The laws 
of God and man both, give the party an 
opportunity of making his defence, if he 
has any.) 

In uiter v. Commiewmers of J^haoeo 
Lupedum, 1 Bay's Rep. 357, the courts 
of South Carolina say : 

The proceedings must be as nearly as 
possible, according to the course of trials 
before juries at common law ; as these 
justices or commissioners are, on these 
occasions, put ^n the place both of judges 
and juries. . The party accused must 
be summoned ; there must be a specific 
charge against him; and he must have 
time and opportunity of being heard in 
his defenee. The witnesses against him 
must all be on oath, agreeable to the rules 
of law, and reduced to writing, or at Isost 
so much as is necessary to the conviction. 
And in cases of conviction, there ought 
to be record of it, under the hands and 
seals of the justices or commissioners, in 
wbftch so notch of the testimonv must be 
setfoilii, as will bring the ofiender juader 



the terms of the law, and evince that they 
have not exceeded the powers given them 
by the law. If thi^ is not done in such 
convictions, the common law will break 
in upon them, and level all their proceed- 
ings. 

These principles are deeply imbedded 
in the sjrstem of laws in our state also, 
and as thousands of our citizens are yearly 
subiected to the operation of this summary 
and dangerous jurisdiction, it is of the 
highest importance that the roles which 
have been adopted for the purpose of re- 
straining it, within due bounds, should be 
strictly and carefully preserved. 

Testing the record in this case by these 
rules, it cannot for a moment be sustained. 

Tiie information merely, states the 
ofibnce in the words of the statute : it is 
not stated whether the accused pleaded to 
the charge : nor whether she vms prssent 
when the witness was examined : nor is 
any part of the evidence set forth, and the 
record is so drawn up, that while two 
males and one female are named in it, it 
is the female who is convicted of being a 
vagrant and one of the males— which one 
does not appear— who is thereupon sen- 
tenced to die penitentiary fift* two months. 

The record being void, the prisoner 
must be discharged. 



JS. % 0apcrior Court. 

Befora the Honorable SAMUEL JONES, C J.» 
and Jud^ OAKLEY and VANDERPOEL. 

In the matter or A. B. — 30^^ January ^ 
1847. 



APPLICATION TO PRACTISE AS AN ATTOR' 
NEr. 

Under the eighth section of the Beventh article of 
the new constitution of this state, any citizen of 
good moni character, and who possesses the re* 
<]uisito qaalificatioDf or learning and ability, is en- 
'titled to be admitted to practise in any of the courts 
of this state. 

HM, that a preWons term of clerkship required 
by the rule of the supreme court, is not neces* 
sary. The only inqairy courts can institnte is, 
whether the applicant possesses the qualifica- 
tions prescribed by the constitution. 

This may bo ascertained by an examination in 
open oourt, or by examiners «ppoialed by the 
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The drcmastances under which this ap 
plication was made, sufEcieatly appear 
m the opinion of the court. 

John Duer for the applicant. 

Vandbrpoel, J.-^A motion was seve- 
ral days ago made bj Mr, Duer, that A. 
B. be admitted to practise as an attorney 
of this court; stating that he had not 
served such a term of clerkship as would 
entitle him to admission, under the rules 
of the supreme court, and founding his 
claim to admission on the eighth section 
of the seventh article of the new consti- 
tution, which provides, that ** any male 
citizen of the age of twenty-one yean, of 
good moral character, and icho possesses 
the requisite qualificatioM ef learning and 
ability, shall be entitled to admission to prac- 
tise in all the courts of this state." 

The Revised Statutes, 1 vol. 99, provide 
tiiat counsellors, solicitors and attorneys 
shall be appointed, and licensed to prac- 
tise, by the several courts of la wand equity 
in which they intend to practise ; and that 
the supreme court shall prescribe the rules 
and regulations under which counselleTs 
and attorneys shall be appointed and li- 
censed in that court Under this statutory 
direction, the supreme court have, bv a 
eeneral rule, provided that no person shall 
be admitted to examination as an attor- 
ney, unless he shall have served a regular 
clericslnp of seven years, in the office of a 
practising attorney of that court ; but if 
he has regularly pursued classical studies 
for four years, or any shorter period after 
the age of fourteen, it may be allowed in 
lieu of an equal term of clerkship. This 
court has, also, by a general rule pro« 
vided, that attorneys and counsellors of 
the supreme court, may be admitted to 
practise as such, in the superior court, 
upon taking oaths of office, and signing 
its roll ; and as to those who have not been 
already licensed in the supreme court, the 
rule of this court requires the same term 
of clerkship, as that of the supreme court. 
The question is, are we bound to regard 
the new constitution, as establishing a 
title to, or qualification for admission, other 
Ciian tibat which is recognized by the rules 
of the supreme court 1 

There, surely, can be no doubt as to the 
intention of t^ InHnen of the constitu* 



tion when they incorporated in it the 
above recited provision. Their object, 
manifestly, was to remove, in a great de- 
gree, the impediments to admission to the 
bar which then existed. Thu was the 
view taken of it, alike by the friends and 
the enemies of the provision, when first 

Eroposedin,and when afberwarde adopted 
y the convention. 
The general popular expression, whe- 
ther predicting good or evil results, as 
likely to flow from it, concurred, that ita 
design was, and that its effbct would be, 
to faciKtate admission to the bar ; and that 
it changed the condition of admission from 
seven years* clerkship in an attorney's 
ofiice, to that of actual qualification of re- 
quisite learning and ability, no matter how 
expeditiously acquired. The candidate 
for admission now comes before us and 
says, in the language of the paramount 
law: <<I am of the age of twenty-one 
years, of good moral character, and pos- 
sessed of the requisite qualification of 
learning and ability for admission as an 
attoi-ney of ^our court. I claim admis- 
sion to practise therein." Can we answer 
him by saying, that we will not adjudicate 
upon that claim or title, which the consti- 
tution pronounces adequate, aidess he 
bring us evidence, that he has served sevea 
years' clerkship in a lawyer's offica Such 
an answer would, to my myid, be a pal- 
pable violation of both the letter «id ^irit 
of the constitution. It would be .exaot- 
ing a qua]ification,'or criterion t^ tide, 
other than those which tiie constitution d^ 
clares sufficient. 

It is the business and duty of comrts 
still to inquire whether the particular ap 
plicant for admission possesses the quau- 
ncations prescribed by the constitution. 
This may be done by ordering an exami- 
nation of the candidate to l^ made by 
one of the attorneys and counsellors of 
the court, or by one of its judges, or in 
open conit. If upon such examination 
(which should always be thorough) it shall 
appear tiiat he possesses the qualifications 
demanded by the constitution, it is Bit 
the business of the court to iaqutre 
whether he acquired them in seven yean, 
three years, or one month. Courts have 
the power to look into the qualifications 
of each applicant ; but not to superadd 
conditions or quaUficatioas to ibosa wilii 
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which the constitutioB expresses itself 
satisfied. It has been suggested, that as 
Attorneys and counsellors of courts are 
" public" officers, legislative interposition 
is necessary to carry the above provision 
of the constitution into effect, ac- 
cording to its spirit and letter. From 
this view, I entirely dissent* The consti- 
tution provides that the justices of the Su- 
preme Cfourt, and the new Court of Ap- 
peals, shall not exercise the povTer of ap- 
pointment to public office; and it has, 
therefore, been suggested that the Le^- 
lature must prescribe the manner in which 
attorneys are to be licensed or permitted 
to practise, and the mode in* which it is 
to DO ascertained, whether they possess 
the requisite qualifications . prescribed by 
the constitution. 

Counsellors and attorneys are not 
''public offioaiv," within the sense and 
meaniiig of the constitution, prohibiting 
certain couitsfrom appointing to office. 

A public officer is one upon whom the 
public have a right to call fi>r the discharffe 
or performance of his duties. The pub- 
lic have no right to compel an attorney 
C0 brine or defend a smL After he is 
lioensea to practise, he may accept or re- 
ject a fee or suit at his option; and the 
publio cannot control him. Not so with 
^' public officers" in the sense of the eon- 
stitution. T^e public have a right to call 
upon sheriflb, surrogates, and clerks of 
cooxts, fer the performance of their duties. 
They are public officers. It is very ob- 
vious diat the object of the constitution 
was chiefly to prohibit courts from ap- 
pointing their clerks^^i patronage which 
many good men regard as extremely 
mischievous. 

Again, the power of appointing to public 
office implied the power of preferring one 
candidate and rejecting another. The 
appointing power appoints one and ex- 
audes another. This right of choice and 
preference is incident to the power of 
appointing to a pnblic office. In the ex- 
ordse of this right, our higher courts have, 
beretofere, appointed their clerks and 
registers. Jout in licensing attorneys, 
counselldis, and solicitors, I have never, 
nntil very recently, heard it suggested, 
that they are appointed to a pubKc office, 
in the ordinary and popular undentand- 
ingot the term. 



In construing a constitution^ the im- 
mediate emanation of the popular will, 
it is certainly fit to inquire into the popu- 
lar meaning of words employed in it. In 
contemplating a publio officer, the popu- 
lar mind would, surely, rest upon objects 
other than mere lawyers. No one could 
sojppose, that physicians were ever public 
officers in the eye of the law or the constitu- 
tion. Yet, the Revised Statutes required 
that candidates for the medical profession 
should study four years with a practisinff 
physician, before they could be licensed 
to practise, and that thev could not receive 
firom the Regents of the University the 
degree of Doctor of Medicine, unless they 
should have attended two complete courses 
of lectures in a medical college. Our Re- 
vised Statutes also rendered physicians 
amenable to medical societies for profes- 
sional misconduct. Attorneys and coun- 
selors are i-esponsible to the couits that 
license them. No one ever supposed, 
that medical societies of the Regent of the 
University, in licensing, or conferring de* 
^es, appointed to public office. Those 
licensed by medical societies were, always 
regarded as mere members of a profession 
of their own choice. So, attorneys and 
counsellors have generally been esteemed 
officers of the court which licensed then, 
(as contra-distinguished from officers of 
the public,) and members of a calling or 
profession of their own choice. 

It is, therefore, clear to my mind, that 
legislative interposition is not indispen- 
sably necessary to carry out tlie provision 
(^ the constitution, relating to attorneys 
and counsellors ; that courts must judge 
of the title. of every applicant for adnus* 
sion that may present himself; aiid if sa- 
tisfied, that he is of the age of twenty-one 
years, of good moral character, and that 
he possesses the requisite qualifications of 
learning and ability, they are bound to 
admit him, without reference to the qua- 
lifications i-equired before the new consti- 
tution went into effect. 

Jones, Ch. J., and Oaklbt, J., con- 
curred. 

LoBD Eldon bebg asked iivho ihe 
author of Junius was, answered, " I cannot 
tell you who the autJior is; but I can toD 
yott what he it no^--a lawyer/' 
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Cottrt of €ommm (IfM. 

[<MmM« OSUHTT.] 

Befcni the Honorable E. FITCH SMITH, maA 
tbei«et«rili6 Jndses. 

BsTAjtf & Babnbs v. WoomiurF. 

▲ aMrtg«0eoof a cbaltol alter forMoie ef apen* 
ditieii, beoomee the abeoliite owner of the propertft 
and hae a right bo reduce it to hie MWBe«ion and 
is not liable as a treipaaer for eo doiaf . 

ne rale that the admianonfl of a party of the ezia- 
tenoe of a fact, are endenee againet him, ia aab> 
ject to the qnalifieatioa, that aoeh parol eTidenoe 
m only evidence of such facta as nav be law- 
fhlly establiBhed by parol. It cannot be received 
either to contradict documentary proof, or to anp- 

' ply the place of exiating evideaee by mattem of 



1 of a party, that oertahipiQperty had 
been aold under a landlord's warraa^ is not com- 
potent evidence of the warrant, or of the lega- 
' lily of the proceedings under it 

This was an action of trespam de ioms 
dspariatis. The defendant below, plead 
the general iwue. The defendants in 
their plea as tlie part ofthe property taken, 
justined the taking under a landlord's 
warrant, and as to part of die property, 
to wit, one cow, set up property in defend- 
ants. 

On the trial, the plaindif proved that the 
defendant Barnes, sold a red and white 
cow, and some potatoes and one hog, and 
that Barnes said he sold the potatoes on 
in execution. That Bryant told Barnes 
to sell the cow, and be did so. The sale 
wa^ between the 9th and 19th November, 
1845. It was also proven that this cow 
was the only one owned by Woodruff. 
That she was woith $14, the potatoes 4«. 
and the hog, $5; and plaintiff's dam- 
ages fer detention of cow, $3. 

The defendants oflTered in evidence and 
duly proved, a chattel mortgage executed 
by \^odruff tothe defendant Bryant, of a 
red and white cow, dated the 29th Januaiy, 
1845, coaditionedJto pay tX2»onor before 
the first day of May, 1845, with a proviso 
that in case of default of payment at the 
time specified, Bryant might take the cow 
and sell her, at public or private sale. The 
jusdce rendered judgment for plaintiff 
iSK> 50 damages, and $2 66 costs, includ- 
ing the cow. The defendants sued out a 
eertiararu 



S. O. Lajfkam^ for j^jtifltiff in crrm-, 
Waiier HM>tU, for defendant in error. 

E, PrrcH Smith, First Judge.— Prom 
rfie return of the justice in this cause, it is 
manifest that the damages given to tfav 
defendant in error, include ttie value of 
Aecow in question. The justice also ad- 
mkted an improper rule of damages aa 
to her vahie to be introdooed in evidence^ 
and based hb judgment on the evidence 
thus impronerly admitted. But from the 
view we take of this case, it becomes un- 
necessary for us to inquire, whether the 
obfection as to the measut^s of damages^ 
is pioperi^ before us on the return of this 
cause. The defendants clearly proved -a 
chattel mortgage to one of tbem, who di- 
rected the sale, which by its condition was 
forfeited at the time of taking and sale 
of the cow in question. A mortgagee of 
a chattel, after forfeiture of the condition, 
becctmes the absolute owner of die pro- 
perty, and has a right at any time to re- 
duce it to his possession. 

To maintain an action of trespass to 
a personal chattel, as against a mere v^rrong 
doer, it is sufficient if the plaintilT have 
the actual possession. But where, as in 
this case, the defendant proves title in 
himself by operation of law, the right of 
property draws after it the right of pos^ 
session. The right of property, andjthe 
rightof possession, then, to the cow in ques- 
tion, at the time of taking, was in one 
of the plaintifi in error, hence he could 
not be made liable as a trespasser for the 
doing of an act in itself la wfiil. 

It was not necessary in order to justiff 
the taking, that the defendants should 
show a foreclosure of the mortgage. It 
was enough for them to show a mortgage 
forfeited, which gave them, or one of 
them, a right of property, and a right to 
possession, and that the sale was made 
under the mortgage. Neither is it of 
any importance, that it was not shown, 
that the mortgage was filed under the sta* 
tute. The statute requiring this, is only 
made for the protection of incumbrancer^ 
and purchasers bona fide. It has no ap- 
plication as between the parties them- 
selves. As to them itis a valM instrument. 
^ whether filed or not. The plaintifl^ be- 
|low could not dispute the bona fides of 
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tiie moTtgaga on the ground that it was 
a fraud upon creditora. This point was 
decided by this court in the case of Van 
Houghten v, D welly, reported in the 
New- York h^al (Xuerver, March, 1846, 
page 101. As to the cow, the judgment 
of the justice was clearly eiToneous. 

By section 181, 2 R. S. 185, this court 
has delegated to it the power to aflirmor 
reverse a justice's Judgment, in whole or 
in part, and may issue execution upon the 
judgment rendered before them. By 
section 182, if judgment be affirmed in 
part, the costs, such part as to the, court 
seem just, may be awarded to either par- 
ty. If there was no ivustification what- 
ever, made out by the aefendant as to the 
hog and potatoes sold, as to those articles, 
the defendants in error would have been 
entitled to recover in the court below, and 
to that extent, the judgment of the jus- 
tice would be correct. It is urged by the 
counsel for the defendant in error, that 
the judgment must be affirmed to that en- 
tered. In answer to this, it is insisted 
that the plaintiflfiu error ofiGbred to prove 
before the justice that the defendant in 
error had admitted, that the property had 
been sold under a landlozxl's warrant. 
That as this evidence was improperly 
excluded by the juistice, for this reason 
the judgment must be reversed in toto. 
As a general rule, the^ admissions of a 
pai^ of a fact, is evidence a^ against him 
of the fact admitted. ^ But tlus rule is 
•ubject to this qualification. A parol ad- 
mission of a party made en' pau^ is coda* 
potent evidence only of such facts as may 
Uiwfully be established by parol evidence 
and cannot be received, either, to contra- 
dict documentary proof, or to supply the 
place of existing evidence by matter of 
record. Welland Ckinal Co. v. Hatha- 
toay, 8 Wend. 486. National Bank of 
St. Charles v. De BamaUs, 1 C. & P. 569. 
James v. Jolif, 6 J. R. 9. In the latter 
fjAJW it was expressly held that the confes- 
sion or admission of the plaintiff, that the 
property in question was taken bjr a bailiff 
undler an attachment, was not evidence of 
the existence of the attachment, but that 
the attachment itself ought to be produced 
by the de&ndant. Thompson, Justice, 
says " The confessions of a party have 
never been considered evidence of the 
Hyntffnf** of a specialty, and much less 



oug^t they to be admittwl as proof of 
matters of record. T&e seizure under 
the attachmeiU, was set up by way of 
justification, and the defendant was 
bound to fomith the highest evidence 
the nature of the case would admit of the 
existence and legality of the attachment." 

In Maabrtcky. Baker^ 11 J. R. 248. It 
was held in an action in the case against 
a witness fi>r not attending a trial of s 
cause, his confession that he had been 
subpoenaed did not supersede the neces- 
sity of producing the subpoeua. It ap* 
pettTS from the iustice's return, that the 
evidence was excluded on tbe ground that 
it was not tbe highest evidence the nature 
of the case admitted of, and the plaintiff 
in error oflSared no other evidence, nor 
any excuse for not producing the warrant, 
upon tbe principlee of the cases above 
cited ; the evidence offered would not have 
made out the fact necessary to a justifica- 
tion, and as no other evidence was offered, 
the admission could not form a link in a 
chain of evidence going to establish the 
facts which would constitute a justifica* 
tion. Hence tlie offer was properiy ex- 
cluded. From the original aiBd amended 
return, it appears that the justice allowed 
for the cow, and damages for her deten- 
tion under the proof^ and which was im- 
properly admitted, $17. To this extent, 
the judgment is erroneous, and as the de* 
fendants, as to the residue of the property, 
failed making out their justification, the 
justice's judgment must be reversed to the 
extent of <17, and affirmed for $3 50. 

Under the statute, the costs are under 
the discretion of the court. In the exer- 
cise of this discretion, as tbe judgment is 
reversed to the extent of more than three 
fiMiiths of the amount, die court award to 
the plaintiff in error $15 costs to be paid 
by the defendant iu error. 

Judgment of reversal, $17. 

Affirmance, . 3 50. 

With $15 costs, to plaintiff in error. 



The very respectable company of mer- 
chant tailors, in London, said Lord Eldon, 
did me the honor to confer upon me the 
freedom of that company. Their motto 
is '* Concordia parvre res crescuntJ* John 
Wilkes construed these words thus, '*nine 
tailors make a man." 
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In CbMMry.— Th« Nwlh BritUi Railway Compaay V. Tod. 



ENGLISH CASES. 



lit (tA]anut^ 

BDIWE OF IX>RDa 

The North British Railway Company 
▼. Tod.— 14^ and t9d July, 1846. 

RAILWAY ACTS-i'-OONSTRinmON* 

In patting B coDfltraction n|M>n a railway company's 
aet, DO rogard will be paid lo the plans and see- 
tioiw deposited in ponaaaee of the stendisf or* 
den 0t tlie beosesof parUameiit, pre^loiis to tlM 
«pplicatioa for that act, ualoM they are ioooipo- 
riUd therewith. , 

The general question m Mb case was, 
whether the North British Railway Com- 
pany were not, in their mode of construct- 
ing the railway, exceeding die powers 
granted to them hy their act, (8th and 9th 
Vict. c. cccxxxi.) in reference to the re- 
spondent's property. The court of ses- 
sions in Scotland, having gi'anted an in- 
terdict on the application of the respond- 
ent, the company appealed to the House 
of Lords. The greater portion of the dis- 
cussion necessarily turned on the paiticu- 
Imr powers conferred by the act ; but it was 
also orged on the part of the respondent, 
that the .preliminary plan and sections de- 
posited m the rfieraf*B clerk's office, in 
accordance with the standing orders, 
having purported to show the extent to 
which the railway would affect the re- 
spondent's property, and he having acted 
on the faith of these representations, in 
determining not to offer any opposition 
to the bin, the company had no right to 
act ill a manner at variance with the re- 
presentations so made, and to disregard 
oie plans and sections so deposited, al- 
though they were not incorporated in die 
act of parliament. 

Simart and BefheU, tor the appellants, 
upon this point, ai^ed, that, in constru- 
ing the act in question, no consideration 
was given to these plans and sections, as 
diej were not incorporated in the act. 
[They cited Blaekmare v. The Oiamar- 
ganshire Ccmai NamgaAm, 1 My. & K. 
154. 162.] 

Sir Fitzrof Ktllmj and JMf, for tho 



Simari, in reply. 

Thr Lord Cbaiwjellor (Cott«nham)» 
afker adverting to the fucts of the cas^, 
dfiEvered his opinion on the point above 
mentioned in the following terms: — Am 
to the effect of plans exhibited previous 
to Che contract being made, or previom 
to the act of parliament being obtained, 
it ap]ieaTS, from cases whidi have occurred 
both in Scotland and in dus country, that 
the rule of the courts in borii countries is 
no longer a matter of doubt. If b con- 
tract or an act of parliament refer to r 
plan, to the extent and for the purpose 
for which the act or contract refera to the 
plan, undoubtedly it la part of the con- 
tract or part of the act. It has been con- 
tended in this case, that the dofendauts, or 
those who claim die benefit of the pzovi* 
sions of the act of parliament, have re- 
presented that the works are to lie canicd 
on in a particulai* modo, upon a plan 
shown previous to the powers being ob* 
tained under the act, or the conti-act be- 
ing concluded, and that they are bounfll 
by such representation. There was a 
case very much considered in Scotland^* 
the case of The Feqfees ofHeriat^s JSos^ 
pital V. GiTndn, 2 Dow, 301 ; and several 
cases have occurred in the courts of equity 
in this country. I had also to consider 
the matter in the ca^e of Squire v. Cktmp- 
heU, I My. & C. 459, in which, after re* 
viewing all the cases that had occurred ia 
the one country and in the other, for the 
purpose, if possible, of establishing a rule 
which might be a guide on iutnre occa- 
sions, when similar cases should occur* I 
ibund that the opinion, that the parties 
were bound by the exhibition of such 
plans, had met with a \erj wholesome cbj:* 
rection by the doctrine laid down by Lord 
Eldoa and Lord Redesdale, in the case of 
Sefiot's Saapital,'—^ case coming frooft 
the court of session, and decided by this 
house. Under the authority of that case, 
I came to the conclusion that thei^ was 
no ground for equitable interposition. 




is the mte to wfaidi the courts of this 
country and the courts of session in Scot- 
land, and this house, must hereafter ad- 
here. We are not to look at what was 
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represented upon the plan, except ao &r 
as its representation is incorporated in 
and DMide part of theact of parfiaaient ', 
and although' it may be Tenr inconvenient 
that the standing orders should require 
plans to be exhibited, containing matiei», 
which are not binding between the parlies^ 
yet still, when we are looking to what the 
rights of* the peoties are, we can only pav 
v^iard to the act of parlisn»nty by whieli 
those rights are regulated. I^ans or 
proceedings prarious to the enactments 
can have no effect upon the enactment 
itself. 

hoBD CAMPmcr.L stated, that, although 
it seemed to him a case of very great 
bardsbip on the respondent, yet, consider- 
ing what was the law upon the subject, 
he fisk bound to concur in the opinion of 
the Lord ChanceOor, [After re&rring to 
the act obtained by me company, his 
Lordship added] >— An act of Parliament 
of this sort has, by Lord Eldon, and by 
aH other judges who have considered the 
«ul:ject, been coasidered as a contract. 
We must, therefore, disregard what took 
place and look to see what the contract 
was. The contract was to be gathered 
from the words of the act of parliament; 
and that brings us to the question, what is 
the coostruction of the act of parliament ? 
That act must be considered as orerruling 
and doing away with every thing that had 
taken piaceprior to the time when it passed, 
aod renders the representation or propo- 
sal of the company pending the act of par- 
liament of no arvad* Many cases have 
occurred in the courts of common law, 
in which it has been held that every thing 
that takes place before the vmtten con- 
tract si^bea by the parties, is entirely to 
be disregarded in construing the contract 
by vrtiich they are bound. 

The inCerfoeutoTB of the court of sos- 
i^on were thereupon, reversed, and the 
case was remitted acccnrdingly. 



t» 



£orb <(i)atutilor*0 domU 

B«lbre the Right HgnoiaMe Loid ChanceDcr 
SromswooD v. Clabkw-^11 [Dec iSie. 

tNJDlft'TIOIV. 

C^ a bai filed by A. B. to mCnia the defeadaat 



be a ftaiKMent imitation of hia (Ibe plaintifTs) 
publieaAioB ^HM, (feveving the deciaion < ~ 
the Yiee-CbaneeUor oT^Eoglaiid,) that it ael 



being perfecUy dear tbat the plaintiff had a 
legal ngfat, the injanation ycaytA by the bill 
eogfat ml 10 be granted. 

The plaintiflr b Mb casev was the owner 
c^ a publication called **The Pictorial 
Ahoranack,'' for 1847, the price of which 
wasGd^ the defendant of ooe called, '* Old 
Moore's Family Pictoral Almanack,'' 
for ^le safloeyear^ the mice of which wi» 
3d. The plaintiff alleged that the de- 
fendant'!^ work was a piracy on his publi- 
cation, and filed a bill Accordingly tor an 
injunction. With regard to the substance' 
and intemdi poition of the two works, 
there was little or no resemblance ; but 
the covers were, to a certain exteut,.sim»- 
lar, both being decorated with a pictorial 
representation of the observalory at 
Greenwich, and in the title, aa printed ob 
the cover, making use of nearly the same 
expressions. The plaintiff alleged that tb]». 
imitation was intentional, and done with a 
view to deceive the public, and to injure 
him, the plaintiff. This was denied by the 
defendant. The Vice-Chancellor of Eiig* 
land panted an injunction, ex parte^ to 
restram the defendant ^ from selling any 
almanacks bound in paper wrappers or 
covers, or other wrappexji or covers, with 
the title ''Pictorial Almanack" printed 
thereon, or having any other title printed 
thereon, so as, by colorable representa- 
tion or otherwise, to represent the alma- 
nadis printed and sold by the defendant, 
to be the same as those printed and sold 
laintifffw the year 1847," Anap- 

Edon to dissolve this iiyunction having 
refused by the Vice-Chancellor, the 
case now came, by way of appeal, before 
the Lord Chancellor. 

Stuart and Moore^ fer the defendant^ 
the appealing party. 

JMdendm and £Ei/^, for die plaintifl^ 
m support of the decision of the Vtce* 
Chancellor. 

{The fellowft^g cases vrere rehrr&i to 
in the course of the argument: M^* 
Imgiom V. JRw, 3 My. &; C. 338 ; Sram- 
well V. EUommh, id. 737$ KmeU v, Mor- 
gan, 2 Kee. 213 ; Gout v. AJepit^^^ cite^ 



hxw-tobb: lboal obsbsvxk. 
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^Qg^ChiTnllnrti Cottit-^IitwM r* Coqpor. 



ina noteto Pertry- Tnt^fiii, 6 Beftv. 69; 

The Lord Cbanob.i.os : — These cmob 
depend so much on their own circum- 
stances, that all that die court can do is 
to lay down principles, under which such 
cases may fiilL I have before this had 
occasion to express an opinion, that un- 
less the case be very dear, it is the duty 
of the court to see that the legal right is 
ascMtained before it exercises its equita- 
ble jurisdiction. For this, there are good 
reasons: the title to reHeJ^ depends on 
a legal right, and the court only exercises 
its jurisdiction on the ground that the le- 
gal right is estabUshed. One objection 
to granting an injunction in the first in- 
ataace is, that it promotes afiBJ>litigation ; 
the order either graats an injunction* and 
compels the plaintiff to bring his action, 
or auspends the injunction, with liberty 
to die plaintiff to bnng an action. If you 
compel him to go to a court of law, you 
promote litigation, and this oowrse is forced 
upon parties at a time, when their feeling 
ate deeply engaged in prosecuting their 
isagmary rights. There is also another 
olgection, whichia, thatthe court expresses 
a strong opinion, (and it ought to be a 
atrong opinion,) and then sends the right 
to be tried : I think it better that the court 
should abstain fit>m expressing such an 
opinion. But, after all, the chief objec- 
tion is, that the court runs the risk of do- 
ing the greatest possible injustice. Con- 
si^ what would be the result in the pre- 
sent case. If this publication is not per- 
mitted to be issued widiin the next mmith, 
the principal sale will be lost. This is 
dear-— it is an almanack for 1847 ; and, 
therefbto, to restrain the defendant uH, 
perhaps after the spring assizes, what use 
would it then be to him if he was found to 
be in the right. You would take money out 
of fajapodtet, and give it to nobody, and 
at the same time a great and irremedia- 
ble injustice might l^ committed. If, on 
the otW hand, tto injubctioB isayspended, 
file defendant may makeprofils; bat if 
be is wrong, they win not be forhanael^ 
but for the plaint. Uiile«i then, the 
ease is BO clear, that there ean be no rea- 
sonable doubt, wi&regaxd to the leg»l 
right, it isbetttw thatthe eowptahooW not dwi* 
ezvreiaeiiaeqmtabie jmiadidtiontiU thelp^M. 



legal right is ascertained. As to the par- 
ticular facts of this case : fint, I tlvow 
out of consideration all that has been said 
about trade marics, as instanced in the 
cases of the articles of steel and blacking. 
With regard to steel, it can only be 
judged by external and well known marka; 
and, therefore, to impress marks of the 
same kind, is to practice a deception on - 
the public, and is consequently a fraod. 
So, also, in the case of blacking and other 
articles, where the eye does not aid the 
purchaser, and the msrk is the only test 
that can be applied. In the present in- 
stance, if anv body is deceived, it is not 
by the eye, for any thin^ mote difierent 
than the two aiticles in qiaesbon caft' 
hardly be conceived. The substance— 
the internal portion — is not alluded to. ' 
If, however, tbe paities aeparat^ att 
down to invent a wrapper, there is car* 
tainly a remarkable coincidence in what 
they have produced. Both covers re- 
present a portion of Qreenwich C%serva- 
tory, and profess ihe work to be for aU 
sorts of persons. It is difficult to believe 
that this IS all aeeidentai; but if it ia a 
fraud, it is the most clumsy fraud that ev^ 
I saw, for it could deceive no one. I only 
refer to this, in order to show that I am 
not so satisfied that the plaintiff has a 
legal right — that I will restrain the do* 
fendanttiH he (the plaintiff ) establldiea 
his legal right The case therefore feHs 
under the principle, on which in otiier 
cases, I have before acted; and I shall 
dissolve the injunction, the defendant' un- 
dertaking to keep an account; vrith hbacty 
for tiie f^intiff to brbg an action.* 



Before the BIgbt fhMnhh 8k LAtTNCUOt* 
SHADWfiLL, Viee-OMMeUor of EngUud. 

Lswis V Coopn.— ItM November, 18M; 



A^BOMfier Ibr want of pMties omumH be fortaiaed. 
beoaoM the InU adu some relief, which eoali 
not be given in their abaeace, if there is relief 
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wked^ wliicfa eonid be gifta en the reeoid, 

litis. 



This was a demumr for waiit of equity 
aad want of parties^ The bill was filed 
by a aharebc^er in a projected railway 
company, called the South and Midlands 
Junction Railway Company, against the 
dsredorB, with the view of coxnpelliog them 
to refund a sum of 55/)00/L, which it was 
alleged they bad applied, contrary to the 
provisions of the deed constituting the 
company, in part payment of the ex^ 
peases of the Manchester and Southamp- 
too, and Manchester and Poole Railway 
OoBEipany, with which they had ^ntereil 
into an agreement to amalgamate. The 
bill prayed that the 55,000/. might be dio- 
tribuled among the shareholders of the 
South and Midlands Junction Coapany. 
It was contended that the bill was defeo- 
twe in praying that the sum in question 
might be thus distributed, vwithcAit pro- 
viding for the previous payment of any 
Itabihtaes of the company which nng^t re- 
main unsatisfied ; and also, that it £d not 
with sufficient predsion statOy ^at the acts 
of the directors exceeded the powers 
given them by the deed. The demurrer 
tor want of parties rested upon the pro- 
position, that the coort could not effect the 
main object of the Inll ; namely, tbe dis* 
tribtttion of the fiind to be recovered 
among the share-holders, without having 
\ all before it. 



. TerreU, in the absence of RoU, for the 
demorrer, cited Lo$comhe v. RuneU^ 4 
Sim. 8 ; Walworth v. Holt, 4 Myl. & C. 
619 ; Hiekens v. Congreve, 4 Russ. 556 ; 
WaUbum v. IngUbif, 1 M. & K. 61 ; Taif- 
lor V. Salmon, 4 M. & C. 134 ; and Fair- 
I V. Watam, 3 Hare, 337« 



Bethdl^ for tbe bill, was not called 



The Viol-OBAfrcBLLOB.— The demur- 
rer must be overruled. Had the only 
object of the' bill been to have the 55,000/. 
distributed amongst the shareholders, it 
would have been necessary that all should 
be before the court ; here the bill seeks 
le liave that fund secured, which must 
be for their benefit, whatevei'* is subse- 
quently done with it. This, therefore is 



relief which can be granted upon the biU 

as at present fhimed, md it is not a suffi- 
cient objection that the bill goes on to ask 
for more, which cannot be grenled. 



BsfM the R%)il HoMnible Xhonn^Locd DEK- 
MAN, CbMf iwlies, and Ui« nit of Um JudgM. 

Levy v. W%m,r^Ju9e IZth, 1846. 

Gatty V, Field ano another. — June 

27th, 1846. 

DecUnOioA stated that " J. C. Pawie made his biff 
of exchange, and directed the same to defbnd- 
ant, and required the defendant to pay to the or* 
der of J. C. Pawle, and that tho tMbadant ae- 
ooptod tfaoMd bfll» and J. C. Pawle eoiloaed tho 
•ana to p'aiotifi;" 

The plea to a declaration in debt stated, that a 
horserace being' about to bo run, an Hlegalgama 
was set up at a certain pobKc-hoosa, upon tho 
terms that seventy peooas shouU anhserva 15«^ 
each ; that Mr. R., or tho landlord ior the time 
being, should be tba treasorer, aud Mr. S. the 
secretary ; that the natnes of the horses should 
be placed on separate cards in ono box, and tho 
names of the subscribers on aeparmte eavda in 
aiMlber box, and that two disiate r sat e d paisoos 
aboold draw these oards by chance, one from each 
box after the other, and that tlie penKm whose 
name was drawn next after the name of the win- 
ing horse shonld be entitled to 242. Averment, 
that piaintiir, dofoadaat, and divecs otHor peisons 
^a^ame advenloren and siibscr3>em to the ssid 
game, to tho amount of the said sum of IBs. each, 
and they then, as such adventurers and sabscri- 
hers, contributed and paid the ssid sum each >* 
Hdd, first, that this was an illegal lottery, 
within tho alata 10 ^ 11 WiU. 8b c. 17, and 42 
Goo. a, 0. llBi aad that plaintiff, who won tbe 
24t, eould not reoovor it from tlie stake-holder. 

Secondly, that plaintiiF could not recoyer the do- 
posit of 15f., iuasmuch as it did not sofiteientfy 
appear either that tho 15s. had bosta paid to tfae 
defendant, or that piahktiff had given aotioe 10 
detonaine the agreemeaL 

The omission of the christian names of persons 
in pleading a written instrument or fiicts, (unledi 
it be excused by aTermont,) is gronnd of ipeotil 
demnnor. 

Lvrv V. Webb.]— ^AflBuiiijpsit bv endorsee 
against acceptor of a InOI of exchange.Tbe 
deciaratlofi stated, that one *' J. C. Fawl^ 
on the S3d Febraary, 1846, made hia bill 
of exehaage la writtng, and directed the 
same to the defendaat* and thereby le- 
quired the defiaoduit to pay to th« order 
otf the aaid J. O. Pawl»,'\&;c.; " a^d that 
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the dflfbadantrthea aocrated ibd said InU» 
and ibe said J. G. Fawb then endoned 
tbe sama to tfaa plainti£f," &c. Special 
demarrer aaagning tbe following (among 
other) causae: tbat the fall christian 
names of the drawer of the said bill are 
therein designated by tbe initial letters 
only, wboreas the said christian names 
should have been set out in full, or it should 
have been alleged in tbe declaration 
that tbe drawer was designated by .initial 
letters <mly in the bill. Joinder in de- 
murror. 

PeariOMj in support of the demurrer, 
-^The inidals of the christian names of 
the dravFer, are substituted in tbe decla- 
ration for christian names ; tbe dnistian 
names in lull should appear. EsdaUc v. 
MackoM, (in tbe exchequer, not reported,) 
was tbe same as diis case, only there tbe 
defeodant was drawer, here he is accep- 
tor. It is said, in Stephen on Pleading, 
Rule IV^ p.338| 6th ed., " The rule," viz. 
that the pleadings must specify tbe names 
of persons, " relates to persons noi par- 
ties to the suit, of whom mendon is made 
in the i^eadinga." [He also cited Appdr 
mams v, B&mcAe, 14 Mee. & W. 154.J 

Archbaid^ contra.-*-In BratthioaUe t. 
Harrison^ 1 Dowl. & L. 210, before 
Wig^tmaa,* J., a democrer for this cause 
was set aside as frivokms. The defend- 
ant, haying accepted the bill so drawn, is 
estopped fi-om saying that the name so set 
out IS not the tni6 one. The stat. 3 & 4 
WilL 4, c. 42, s. 12, intended to give relief 
» such cases. Hemrif H. Jjimdaay t. 
WdU, 3 Bing. N. C. 777. 

p€ar»tm,in reply*-^The words of sect. 
12 of Stat 3 & 4 WilL 4, c. 42, are condi- 
tional : in order to come within the tems 
of that section, it must be alleged that the 
party is designated by the initial letter or 
letters t>f the cbrislian name or names, in 
the ofiginal instniment. A variance in 
the christian name of the drawee is fatal. 
HtOMmom v. Piper, 4 Taunt. 810 ; Bac 
Abr., lit. Pleas and Pleadings," (B), 208. 
MoreoTer, tbe statute only applies to par- 
ties to the suit {PitrJoe^ B„ in Jppdmans 
V. Blamdke, 14 Mee. ic W. 154, 160 ; and 
Otal Y. CockhuTM, 7 Scott, N. R. 413. 
Cur, €td&. vuli, 

VOL. T. 12 



Gatty ▼. FiELD.] — Debt, first county 
for 24/. for money bad and reccuved ; 
second count for 24/. upon an account 
stated. Third plea; that tbe said account 
so alleged to have been stated, as in tbe 
second count of the declaration above al- 
leged, was so stated of and conceruiug 
the sum of money and causes oi' action in 
tbe first count of tbe declaration alleged, 
and not of or conceniiiig any other mat- 
ter, cause, or thing whatsoever; and that 
heretofore and before tbe having or re- 
ceiving by tbe defendants of the sum of 
money in the said first count meutioiied« 
and before tbe said statement of tbe buid 
account «nd tbe acci'uing of ibe causes of 
action in tbe declaration mentioned, a 
bone-race was about to be ruu ; uiul a 
certain illegal game called a " loltuiy," 
was by certain pei-sout;, to wit, tbe dclviid- 
ants, set up to be drawn by lot, ai luid in 
a certain public-bouse aiid inn, callcJ or 
known, as '* The 13e]l T a vein/' bituutei 
&C., under and subject to the following 
(anaongst other) tevuw, rules and regula- 
tions ; (that is to say), that tbe adveuluiers 
or subscribers to tbe said game should 
consist of seventy members, each member 
to be entitled to two horses; that each 
member should pay 1«. ou eoteiiughis 
name, and 1«. on every Bucceeiling meet- 
ing night of tbe club, until llie \vlu>le of 
bis su&ciiption of Ids, should l)e paid, 
the last of which meeting nights for re> 
ceiving subscriptions l^kmkl be on, &c.t 
when all subscriptiont^ were to be pnid 
up ; that Mr. RicbarJ^, or the landiord* 
for the time beiug of tlie said baiit»e or 
inn, sboidd be treasurer, and Mr. belway 
the secretary, who should receive tbe boid 
subscriptions, and that tlie whole u mount 
of the said subscriptions should 1« paid 
into a savii^-bank, as taken monthly, in 
the jomt names of the treasurer, secre- 
tary, and any two of tlie 6ui>8cribei« the 
dub might choose to ap|)oint, [it tliou pro- 
ceeded to state the directions of placing 
the names of the horses and tlio names* 
of the subscribers on separate cards, and 
the rules, as to the drawing of tbe cards 
and the awarding of the prises] : contrary 
to the form of the statute in such case 
made and provided. That the said ille- 
gal g^me having been so .set up to be 
played and drawn, the j^lnintiir, the dev 
lendants, and divci-s oiln^r peiaovs became 
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subscribers tothe said game, to the amount 
of the said sum of 15#. eaeh ; and they 
then, as such adventurers and subscribers, 
contributed and paid the said sum eaeh ; 
aud the amount of the said sums, came 
altogcSther to a lar^ sum, to wit, to the 
sum of 48/. 159., and the same were, on 
the said days and times, paid to and re- 
ceived by the said Mr. Selway, so being 
secretary as aforesaid, and die said defend- 
ants, whidi is the acknowledged receipt 
of the said sum of money in the said first 
count mentioned. The plea then stated, 
that, immediately after the drawing of the 
card with the name of a horse called 
"Merry Monarch," the card with the 
plaintiff's name was drawn ; that at the 
said race die said horse called " Merry 
Monarch," was placed by a certain per- 
son, to wit, one Mr. Clark, then being the 
judge in that behalf of the said race, duly 
appointed, as the winner thereof ; whereby 
the plaintiff, according to the said terms, 
rules and regulations of the said illegal 
eame, became and was entitled to receive 
m>m and out of the said subscriptionB, 
the said sum of 24/., which is the said sum 
of money in the said first count mentioned, 
and not other or different; and which 
said sum consists exclusively of portions, 
and is parcel of the said subscriptitms so 
paid and received as aforesaid. Verifi- 
cation. Special demurrer and joinder 
therein. The following were the plain- 
tUF's grounds of demurrer : — That this is 
an argumentive denial of the account 
stated, and does not adroit, as in the de- 
claration alleged, that the defendants were 
indebted on an account stated in a sum of 
mcmey, over aud above the sum in the 
first count mentioned. The christian 
names of Richards and Selway are not 
stated. The sum of 15t, was money re- 
ceived to the plaintiff's use, and is re- 
coverable. The christian name of Clatk 
is not stated. It does not appear that 
die names of these persons were unknown 
to each of the defendants. The transac- 
tion stated in this plea is not an illegal 
^ lottery or game. The demurrer was ar- 
gued in Easter Term, by 

Pearton^ for the plaintiff. — ^First, ad- 
mitting the transaction to be illegal, as 
decided in AUport v. NuU^ 14 Law Joum. 
N. S., C. P.,' 272 ; the deposit may be re- 



covered fixnn die ateddiolder after dis 
event, if he hasnoc paid it^over befixo 
daim made. (Bayley and Holroyd, J. J.^ 
in HaHdaw v. Jackim, 8 B. Ac G. 221 ; 
JSodton V. TerreU, 1 C. & M. 797. [He 
referred to the Lottery Acts, 10 & 11 
Will 3, c. 17; 42 Geo. 3, c. 119; aad 
sect. 18 of Stat. 8 & 9 Vict, c 109.} 
Secondly, die plea is an argvtmentative de- 
nial of the account stated, and does not 
admit,, as alleged in the declaration, that 
the defendants were indebted on an ac- 
count stated, in a sum of money ovk* and 
above the sum in the fir^t count mentioned. 
In the case of Mee v. TamHuet^ 4 Adoi. 
Sc £ML 266, the plea stated, that die sums 
mentioned in the two counts wero the 
same debt. This plea is double. Raw^ 
Immm v. Shand, 6 Mee. & W. 468 ; Foo^ 
V. Baker, 5 Man. & G. 335, n. {b). It 
must be taken to be of and concerning 
other moneys than those in the fint count 
mentioned. [He cited Eike v. Nokes, 1 
M. &. Rob. 359 ; Earfy v. Batsman, 1 B. 
& C. 89 ; ataffiird v. CUark, 2 Bing. 377 ; 
BvereU v. BcW, 7 Taunt. 460; ArihMr v. 
Dartch, 9 Jur. 118.] Thirdly, the plea 
does not state the christian names of threo 
of the persons mentioned in it. Ap^ 
pelmans v. Blanche, 14 Mee. & W. 154 ; 
EsdaUe v. Madean, Exch^ not reported. 

Hugh Hill, cantn. — ^As to die deposit, 
it does not appear that the plaintiff ob- 
jected to the agreement being carried out» 
or to the 15e. being paid over. This point 
might have been raised in AUport v. iV«tf , 
14 Law Joum., N. S., C. P., 272; if it 
had been thought tenable. [He rdfon^ed 
to Lord G. Bentimck v. Comop, 8 Jur. 
336. J As to the omission of the christian 
names in Appdmane v. BUw^ 14 Mee. 
& W. 154, there was altogether a blaidt 
before die surname. 

Pearean, in reply.*-.A debt need not be 
demanded. [Lard Demnam, C. J^ — ^Hera 
the plaintiff permitted die defendant to 
hold the money. Should not the plain* 
tiff have given him notice, in order to 
put an end to the agreement ? And what 
authority is there for saying, that, when 
the names of third persons are introduced 
in pleading, the court are to be inlbrmed 
of their christian names. Why should 
parties to the record b^ bound to find out 
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the names of these penons 1] The 12th 
eecdoQ of stat Sic 4 Will. 4, c 42, which 
enacts, that it shall be sufficient, in the 
process or declaration, to designate par- 
ties to bills of exchange and other instru- 
ments, by the initial letter of the christian 
or first name, is conditional in case the 
parties are so designated in the bill or 
other iiistniment. [Lord J^emmau, C. J. 
^That enactment takes for granted that 
every man has two names.] If a man, 
as a Jew, baa not a christian name, the 
omission of it may be excused by aver- 
ment. In 2 Inst. 665, it is said, " Regu- 
larly by the common law, every natural 
man, having no name of dignity, ought to 
be named in all original and other suits 
by his christian name and surname." 
[He cited Tomlin v. PrnUm, 1 Chit. Rep. 
S97.] 

Lord Denm an, C. J.— Statutes passed 
to remove an untenable objection that may 
possibly be taken, give rise to great diffi- 
culties, and occasion a great waste of time. 
I am not aware of any case in which it 
has been held, that, in pleadbg an instru- 
ment made between several parties, it is 
not si:^cient to describe a third |>erBon in 
the manner in which the parties have 
chosen to describe him in the instrument. 
Before we decide upc^n the omission of 
the iUll christian name in this case, we 
willsee the judgesof the court of exchequer. 
As to the principle point, the illeealitY of 
the transaction, the authority of AJtport 
V. NuU, 14 Law Journ. N. S., C. P., 272 ; 
is binding. 

Williams, J.* — As to the recovery of 
the deposit of 1^^ there is no averment 
Uwt the plaintiff actually paid the money 
to the defendants. He might have been a 
member of an illegal society, without 
having paid the money ; if so» the princi- 
pal pcwat would not arise. 

WiGHTMAN, J.— All that is said in the 
plea amounts to* this : that the parties 
were adventurem in a lottery to tne ex* 
tent of ld#. each. There is no absolute 



averment, that the money was actually 
paid to the defendants. 

Our.admdL 

LoBD Dbnman, C. J., delivered t]^e 
judgment of the courts— The questi(xi in 
the ni'st of these two cases turned on the 
propriety of inserting in the pleadmgsthe 
initial letters of the christian names of a 
third person, instead, of his full christian 
names. In the second case, the christian 
names were omitted altogether. Wo 
think that, when that omission, or the in* 
sertion of initial letters only oecuop 
whether in pleading some instrument in. 
writing made between the parties, or in 
pleading a general statement by parol of • 
some transactiiHi between the parties 
which is the foundation of the action, it is 
a flood objection upon special demurrer. 
We must presume, that every person has. 
a christian name, and it ougnt therefore, 
to have been inserted, unless some reason 
is assigQod for its omissian. But we think 
that there should be leave to amende-* 
Demurrers alioued: leave grtrnted to 
amend* 



futerwn, J., was not in tomi wheal 



Nbwton v. CBAmiCBS ; NawToir v. Sams ; 
Nbwtok v. Same. 

PRACTicii — ^provisional niRECToas— 

STAT OF PROCafeDlNOS. 

When a plaintiff for the seme caoBe of action warn 
tfcffee pramoaal dhecton of a railway eompany 
at the fame time in separate actiona, and the at- 
torney who appeared for all the defendants oiakea 
an affidavit that the caiiaee of action, if any, are 
joint, and not aeparate, the eooft set aide a 
jttdfe'a orderi disBcUe^ that aU preeee 
the two lest eetioBi should he stayed till 
oideted. 

Thbek actions were commenced against 
the provisional directors of a railway 
company, and a summons having been 
taken out bdTore PolLopk, C. B., he made 
an order that all proceedings be stayed 
in the two last mentioned actions, till fur- 
ther ordered. 

A rule nisi having been obtained to set 
aside this order. 

CAamhers aud BramtceH showed cause. 
— A case identical \>'ith the present, came 
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before the court of common pleas this 
term, in which that court set aside an 
order to stay proceedings under yery simi- 
lar circumstances, but that decision will 
not prevent this court exercising its equi- 
table jurisdiction, if it should be satisfied 
that the proceedings are rexatiouB. It 
was stated in an affidavit made by the 
attorney who appeared for all the defend- 
ants, that the causes of action, if any, 
are joint, and not separate, and that they 
are for the same cause of action. In 
Carney. Legh, 6 B. & C. 124, where 
several actions were brought for the same 
debt against parties jointly, the defend- 
ant in one action having paid the debt 
and costs in that action, Uie court stayed 
the proceedings in the other actions, with- 
out costs. 

In EvereU Y.YawelU, 3 B. & Ad. 394, 
and Miles v. The InhabiUmU of Bristol, 
lb. 945, the court summarily interfered to 
stay proceedings. In actions on policies 
of insurance, it frequently becomes ne- 
cessary to bring several actions, becaase 
several underwriters are liable for different 
sums ; but here, that is not the case, be- 
cause each defendant is liable for the whole 
amount. It is a vexatious proceeding to 
briag three actions when one would be 
sufficient. When a person residing out 
of the country commences an action, here 
the court will, in the exercise of its juris- 
diction, interfere to stay proceedings till 
security for costs is given. The defend- 
ant in either of these actions labors un* 
der this difficulty, that he cannot avail 
himself of a plea in abatement under the 
3 & 4 W. 4, c. 42, s. 8» because he may 
be ooable to state on oath that the co- 
defendants are resident within the juris- 
diction of the court, as required by that 
statute. 

Keane, in support ot the rule, was not 
heai*d. 

Lord Dekman, C. J. — ^I quite assent 
to the decision which has been come to by 
the court of common pleas. I do not un- 
derstand what is meant by saying, that 
if the defendants are liable at all, they 
are jointly-liable, because a provisional 
director is only liable by reason of the 

Sart which he takes in the transaction. I 
liidc no sufficent reason has been shown 



these proceedings, and that tlit 
ordbr made by the Chief Baron must bo 
set dside. 

CoLEHiDOBy J^-i-The right of the plain* 
ti£P to bring several actions is unquestion- 
able. This court will undoubtedly inter- 
fere, if it cau be shown that the proceed- 
ines are vexatious and offensive, but in 
this present instance I think there is' a 
total feilure to make out such a case. 
The plaintiff may bring his action against 
those whom he may think responsible, and 
afterwards abandon it against some and 
continue it against others. The liability 
of provisonal directors is to be made out 
from the conduct of the parties themselves 
and the part they have taken in the ti-aa- 
saction, and tlie plaintiff loses that chance 
by joining others in the action. 

WioHTMAN, J. — ^I am of the same opin- 
ion. It seems to me that the case in the 
common pleas is well founded, 

Earlb, J., concurred. 

Rule ahsolute. The defendants to plead 
iswahly and take short notice of trial. 



La Forest v. Wall. — Michadmas 
Term, 1846. 

PmADnfG — -JISPLICATION— DB IKIURU. 

In an setion on several bilb of ozehange a^inet 
the defendant as acceptor, the,defendiuit pleaded 
that they were accommodation bills^aud that tho 
plaintiff wae an holder without valao. — Replica- 
tion de injuria. After iaene joined, the defend- 
ant etmck out the eimiliter and demnrred to itM 
raplloatimi ; the demnmr waa afterwards Btmek 
o«t by a judge at chambers as frivolous ; the caaa 
went down to a trial, and a verdict found for the 
plaintiff On application to set aside the order 
of the learned judge, and all anbaeqnent proceed- 
iafi, on the ground thai the nepUeatlon was bad* 
the court held that the replication was good, and 
that they would not Interfere with the discretiOQ 
exercised by the judge at chambers. 

Thu was an action o& several bills of 
exchange accepted by the defendant, 
who pleaded that the bills were accepted 
for the accommodation of one Clifton, and 
that^tibe plaintiff was a bolder of the bills 
without any value whatever. To this pWia 
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the plahidff replied de mfwrta. The issae 
was made up and notice of trial was given. 
The similiter was afterwards struck out, 
and the plaintiff demurred to the replica- 
tion as not being applicable under the 
circumstances. The case came be^re 
the Chief Baron at 'chambers, when he 
made an order to strike out the demuri-er 
as frivolous. The case afterwards went 
down to trial, and a verdict was found for 
the plaintiff. 

BoviUe now moved to tfet aside ^ order 
made by the Chief Baron and all the subse- 
quent proceedings, on the ground that the 
replication de ii^ptriaw^s bad on demurrer, 
and that the demurrer ouglit to have 
been allowed. He relied on the case of 
Pardkdly, 8alier, for the purpose of show- 
ing that the replication was bad, the rule 
then being laid down, that de injuria only 
applies to matter of excuse or justifica- 
tion and not to matter of excuse. 

Lord DEifMAN, C. J. — ^It seems to me, 
this 18 a good replication, and I think we 
ought not to interfere with the discretion 
which has been exercised by the learned 
Chief Baron. 

CdLcamoc, Wiohtuan and Earle, 
Ps., concurred. 

Rule refused. 



HoFKiivs V. RicHA&DflON. — MichaelTnoe 
Term, 1846. 

OiDBBrrATUS ASSUMPSrr— WORK AND LA- 
BORr— ePECIAI. ACHIERBIENT. 

A. is let into the ponenion of a hoose belongtnr to 
B., under a parol agreenent, that if A. will lay 
oat a lam of money in repaizB, B. will gnni a 
lease of the hooeo for twelve yean. A. com- 
pletes the repain, and B. then refuses to mnt the 
leasee — Held, that there was not evidence to 
show that the agrsement was nacinded, nor that 
the work was done at the request and for the 
benefit of tfao defendant, so as to support an ac- 
tion of iudebtiatus assumpsit for work and labor ; 
and the court set aside a verdict which had been 
foand for the plaintiff, and granted a new trial. 

This was an action odndehiUUus auump- 
iii for work, and labor, tried before Mr. 
Justice Coleridge, wii^n a Terdict was 



found for the plaintiff for the sum of 391. 
It appeared worn the evidence in the cause 
that the plaintiff had taken a house of the 
defendatit under a parol agreement, that 
if the plaintiff would do certain repairs 
to the lioiise, the defendant would grant 
him a lease of it for twelve years. The 
repairs wei-e executed by the plaintiff, the 
house was placed in a condition calculated 
to produce an improved rent, but the de^ 
fend ant, when requested, refused to grant 
a lease of the premises. It appeared also 
that the plaintiff was let into possessiou of 
tho premises afher the agreement was en- 
tered into. The learned judge told the 
jury, that if they were satisfied thai the 
defendant would not perform his contract, 
or that there were circumstances under 
which they could say, that the contract 
was rescinded, that the plaintiff would be 
entitled to recover the sum he had laid out 
in the repair of the house. 

A rule nisi having been obtained for a 
new trial on tho ground of misdirection, 

Humphrey showed cause. The cases 
of Gray v. HUl, 1 Ryan & Moody, 420, 
and Phillips v. Jones, Adol. & Ell. 333, are 
strong authorities in support of the gene* 
ral proposition, that if the plaintiff per- 
forms work for the defendant on a speci- 
fic agreement, and the defendant after- 
wards refuses to perform his part of the 
agreement, that the plaintiff is then able 
to sue in indehitahts assumpsit for the value 
of the work done. Unless the plaintiff 
can sue in this form of action, he is with* 
out remedy. The contract not being in 
writing, and being made in respect of an 
interest in land, is void under the statute 
of frauds ; he is deprived of his remedy 
on the agreement, either at law or in 
equity. {Wightnian, J. The plaintiff still 
continues in possession of the premises, 
and the possession is part of the consider- 
ation for the agreement.] Tho plaintiff 
may be ejected to-mon*ow and has no de- 
fence either to an action of ejectment, or 
an action for use and occupation for the 
improved rent. The direction, therefore, 
of the learned judgo was quite correct. 

M, D. HHH, was not heard in suppoit 
of the rule. 

LoBl^ DKfMAN, C. J^The plaintiff 
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caa only recover hi ind M ia t ua 4U$umptit 
for work and labor on the supposition that 
the contrajet has been rescinded. The 
plaintiff has been let into possession of 
the house and still continues to occupy it, 
and the work has been done for the im- 
provement of the house, and under those 
circumstances, it is impossible to say that 
thei-e has been any rescission of the con- 
tract. 

CoLKBiDGE, J. — ^I seem to have been 
led into an error in telling the jury, that a 
refusal to perform the contract on the part 
of the defendant, is to be placed on the 
same footing as if the contract had been 
mutually rescinded. The evidence is that 
there has been no rescission of the con- 
tract, and I believe I ought to have told 
the jury, that if they believed the evidence, 
they must find a verdict for the defend- 
ant. 

WioHTMAN, J. — I am of the same opi- 
nion. The plaintiff was let into possession 
of the premises on a special agreement, 
that if a certain work was done, he was 
to have a lease gi*auted him. The work 
is done, and the defendant afterwards re- 
fuses to grant a lease, upon which the 
plaintiff brings his action of indebitatus 
assumpsit. In order to support this ac- 
tion there must be a rescission of the agree- 
ment, and one test that the agreement 
has been rescinded is, that the parties are 
to be placed in the same situation as they 
were before it was entered into. In this 
respect I think the case for the plaintiff 
fails, for he not only has had, but still con- 
tinues in the possession of the premisos. 
He also fails to show that the work was 
done at the request and for the benefit of 
the defendant, because, as iar as the evi- 
dence goes, the plaintiff seems to have had 
all the benefit of the repairs Uiat have 
been done. 

Earl, J.^ — There appears to me no 
^denee to go to the jury that the work 
was done at the request and for the bene- 
fit of the defendant. For any thing that 
appean, the plaintiff may hsve had the 
entire benefit of the work that has been 
done. 

BmU absolute. 



Bbohaob v. Va0«han and Bbvak.— -2Mk 
November 1 1846. 

BILL OF £XCHJU«GE — ^NOTICE OF DIB* 
HONOR. 

In SB aoUon by endoraeeiagaiiMt endorser of a UH 
of ezehaDge accepted payable at the London 
Joint-ttock Bank, it appeared that the noUee of 
dishonor described it aa payable at the Londaa 
andWeatminater Joint •stock Bank. . The Coih 
don Joint-stock Bank and the London and West- 
minster Joint-slock Bank, were distinct bankins 
companies in London : — Htldf that the notice of 
dishonor was sufiibienL - 

Dbglaration on a bill of exchange drawn 
by the defendant Vaughan, and accepted 
by Robert Beaumont, payable, to wit, at 
the London Joint-stock Bank in London, 
and endorsed to the defendants, who, by 
the name, style, and firm of *' Vaughan 
& Bevan," then endozved the same to the 
plaintiffs. Second plea, by defendant 
Bevan: that the drawer of Boid Inllof 
exchange, did not endorse the said bill of 
exchange to the defendantB, in manaer 
and form, &c. The defendant Vaughan 
suffered judgment by defa ulL On the trial 
before Tvt/£, C. J., at the summer assizes 
for Gloucestershire, it appeared that the 
bill was, as stated in the declaration, pay- 
able at the London Joint-stock Bank, but 
in the notice of dishonor, the bill was de* 
scribed as payable at the London and 
Westminster Joint-stock Bank. It did 
not appear where the* bill had been pre- 
sented ; but it was proved that the Lon- 
don Joint-stock Bank and the London 
and Westminster Joint-stock Bank, wore 
two distinct banking companies in London. 
It was objected that this notice was insii^ 
ficient. The Lord Chief Justice reserved 
leave to the defendant to move to enter a 
nonsuit upon this objection. The jury 
gave a verdict for the plaintiff for 164/. 

WhaUHy moved for a rule nisi accord- 
ingly^ — The notice of dishonor was not 
sidBcent : " the language used must be 
such, as to convey notice to the party what 
the bin is, and that payment of it has been 
refused by the acceptor." Furze v. Shar- 
wood, 2 (^. B. Rep. 388. 410. 

Cur, ad, vuli. 

Lord Denman, C. J., now delivered 
the judgment of tlit court^^-This waa an 
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[ by the endovBee agaiiiat the endor- 
ser of a bill of exchange. In piuBuance 
of leave reserved, a rule for a nonsuit was 
moved lor, ia case the notice of dishonor 
was inaufficienL The notice described 
the bill correctly as to dates, and the par- 
ties to it, but stated that it was accepted 
Sayable at the London and Westminster 
omt-stock Bank, whereas it was in &ct 
accepted payable at the London Joint- 
stock Bank. It has been held, that a mis- 
description does not vitiate a notice of 
dishonor, where there is suifieient evi- 
dence of identity to ff o to the jury. 
StocknuM V. Parr, 11 Mee. & W. 800. 
On that principle, we are of opinion 
that this notice was sufficient. The Lord 
Chief Justice reports that there is no evi- 
dence that the defendant had been misled. 
BAdt r^fimd. 



€ottrt of Common fpiros. 

Bffera the Right HmioniUf Sir TH06. WILDE, 
Knt, Lord Chief Justice, and the roet of the 
JndgM. 

Barry AifD another v. Nesrau and 
ANOTHER. — 13^ Novcmher, 1846. 



partnership— participation in profits 
construction of agreement. 

Tlie defendant N., being proprietor of a newvpe- 
per, entered into an agreement with L., the other 
defendant, for the nle to him of the paper for 
ISOOZ., which waa agreed to be paid with in- 
terest, by certain annual instalments, extending 
over a period of seven years. By the agreement, 
N. undertook to guarantee to L. the clear yearly 
fwufit of 150/., aw^t and above the annual pay> 
mentf of the 1500i. and mterest ; and in eon- 
■deration of such guarantee, L. agreed to pay 
all surplus profits over and above the sum of 1502. 
a year, to N., until the same surplus profits should 
amount to 5001, if such surplus profits sboold 
aaoanttoSOOt, Uwasto pay, above the purohase- 
money, and the 5002. profit, the then present lia- 
bttities: but if not to 5002., then N. was to pay 
such lialMlitieo -.— Ae2d, that under this agree- 

; roent, N. was a partner with L. in the concern 
f aavifurdad third penons. 

Tms vrae an action of assumpsit for 
goods sold and delivered. The defendant 
Nesbam pleaded non-assumpsit. The 
other defendant suffered judgment by de- 
fault. At the trial of the cause, before 
OwmsB; J., at the London sittings, after 



Micha^mas Term, 1845» a verdict vras 
taken for the plaintifis, wi^ damages, 83/. 
14<. 2 J., subject to the opinion of the court 
upon the following case : — The plaintiffs 
carry on business as v^holesale stationero 
in the city of London. The goods in re- 
spect of which the action was l}rought, 
consisted of newspaper stamps and papoi* 
of the value of 83i. I4«. 2d, The goods 
were ordered by and delivered to the de- 
fendant Lowthin, between the 6th July and 
31st August, 1844, both inclusive, at the 
ofiioe of a newspaper, called *' The New- 
castle Adveitizer and Commercial Her- 
ald," which was piiuted and published 
at No. 89, side, in Newcastle-upon-Tyue. 
All the goods were used by the defendant 
Lowthin in the business of the said news- 
paper office ; copies of the said newspa- 
per having been printed and published 
upon the said paper. Oi] the 6th Octo- 
ber, 1843, the defendant Nesham being 
at that time the proprietor of the said 
newspaper, (then called '*The Great 
Northern Adveitiser and Commercial 
Herald,^') and of the stock, &c.,' sold the 
said newspapers and stock,' &c, to one 
James Hogging* one Robert Curtice, and 
one William Patton Henderson, who, on 
the 7th October, in the same year, mort- 
gaged the same newspaper and stock, &c., 
to Uie defendant Nesham, for IGOO^ 
and interest, by an indenture of mort- 
gage, a copy of which was set out in the 
case I — On die 15th June, 1844, the de- 
fondant Nesham, with the consent of tl^ 
said Hoggins, Cuitice and Henderson, 
entered into die following agreement re- 
specting the said newspaper and stock* 
&c, with the defendant Lowtliin. — ** Me- 
morandum of agreement made and en- 
tered into tlie 15th June, 1S44, between 
Nesham, of, &c., of the one part, and 
Lowthin, of, &c., of the other part. The 
said Nesham agrees to sell, and the said 
Lowthin agrees to purchase, at and for 
the siun of 1500Z., payable by instalments, 
as hereinafter mentiimed, all the stock of 
type, presses, and printing materials, in 
the office and premises of a newspaper 
called, " The Newcastle Advertiser and 
Commercial Herald," carried on and pub- 
Hshed at No. 89, side, in Newcastle-upon- 
Tyne aforesaid, together with all stamps, 
p^pens books, books of account, and all 
sums of money due and owing ; and be- 
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longing to die proprietora of the said 
newspaper, in respect to the said publica- 
tion ; and all the ofSce furniture and other 
eflfects, how within or npon the said pre- 



And it is agreed, that the pay- 
ment of the said purchase money of 1^00^. 
•by the^aid Lowthin, shall extend over a 
period of seven years, and be made as 
»>llows, viz. :. that during the first year 
from the date hereof, he shall pay interest 
only, at the rate of 5L per centnm per 
annum, on the said purchase money ; tnat 
during the second year he shall j^ay the 
'Bum of 100/. on account of the said pur- 
chase money and interest thereon; the 
fiirther sum of 1^0/. during the third year ; 
850/. during the fourth year ; 300/. during 
the fiflh vear ; 300/. during the sixth year ; 
and 400l. during the seventh year of the 
said term. And it is farther agreed be- 
tween the said patties, and die said W. 
Nesham hereby undertakes to guarantee to 
the said J. Lowthin, during the said period 
of seven years, the dear yearly profit of 
150/. over and above the annual payments 
of principal and interest hereinbefore 
specified, for consideration of which gua- 
rantee, the said J. Lowthin hereby consents 
and an'ees to pay all surplus profits, over 
and above the sum of 150/. per annum 
unto the said W. Nesham, until the same 
surplus profits amount to the sum of 500/., 
if mey shall amount to that suiii during 
the period of seven years before mentioned . 
Ana further, that if such surplus profits 
•hall amount, during the period aforesaid, 
to 500/., that then, he, the said John Low- 
thin, shall pay, over and above the said 
purchase money of 1500/., and 500/. pro- 
nts, the present UabilitieB of the said news- 
paper office, estimated for the puxpose of 
tlus agreement at, and guaranteed by the 
said W. Nesham, not to exceed 250/., 
making together the sum of 2250/. ^ but 
that if such surplus profits shall not, du- 
ring the said penodot seven years, amount 
to 500/., then the said liabilities shall 
be paid and discharged by die said W. 
Nesham. It is also agreed, that the said 
Nesham shall continue to receive such 
surplus profits until the same shall amount 
to 500/., and that all addidonal surplus 
profits shall be the property of the said 
Lowthin, and shall be taxen by him for 
his own use and benefit. And it is further 
agreed, diat, if at any dme during the said 



period of seven years, the said Lnwddn 
shall be desirous of paying off the said 

Eurchase-money of 1 500/., and to take upon 
imself the payment of thepresent liabilities 
of thd said newspaper office, he shall be at 
liberty to do so upon releasing the said 
Nesham from the guarantee hereinbefbrc 
mentioned, and shall, in that case, from 
the time of paying the said purchase 
money, take and receive the whole amount 
of the profits of the said business, to and 
for his own use and benefit ; and it is also 
agreed, that the said Lowthin, shall exe- 
cute a mortgage of the said stock and 
premises to the said Nesham, for better 
securing the payment of the purchase- 
money hei-einbefore mentioned : provided 
always, and it is hereby lastly agreed, 
that, if the said Nesham shall, at the ex- 
piration of the second or any subsequent 
year of the term hereinbclbre mentioned, 
be desirous of withdrawing the guarantee 
herein given, he shall, upon giving to the 
said Lowthin, six months previous notice 
to that effect, be released from die said 
guarantee ; and this agreement shall be 
considered in all respects, an agi*eement 
for die sale and pmxshase of the stock and 
nremises, for the sum of 1500/. absolutely. 
Witness," &c. A t the time the said goods 
were so ordered, delivered and used, as 
aforesaid, the business of the said news- 
paper office was carried on, and the said 
newspaper printed and published at the 
said office by the defendant Lowthin, un- 
der the terms of the above agreement. 
No credit was mven by the plaintiffs to 
the defendant Nesham in respect of the 
said goods, unless^ under tho said agree- 
ment, the defendant Nesham was inter- 
ested and liable to tho plaintiffs as^a part- 
ner in the said newspaper basiness. If 
the court should be of opiuion that the 
plaintifis were entitled to maintain this 
action, the verdict entered for them to 
stand, otherwise to be entered for the de- 
fendant Nesham. 

CAanncU, Serj't., with whom was M. 
Smith, for the plaintif&. — The question is, 
whether Nesham was not, as regards third 
persons, a partner with Lowdiin in the 
newspaper business, by virtue of the 
agreement of the 15th June, 1844, This 
depends on whether there was not a par- 
ticipation by Nesham in tha ptoSia of the 



lttnr.50aK EBOAL OllgBHVEK. 



ItB 



It amy be, ikat iriiero a dot* 
lia Mraoes, he shall be 
„ 1 bj a aabury in pioportioii to 

the amoiiat of pfofili» wi^out making 
8«eh person a putner; baft where there 
k to be a pavticqpation in the j^fits, not 
l^ wa^ of aiqr salary, the party so par* 
ticipatiag is. a ppitaer as regsids third 
persons, notwidiMiidiBg there may be an 
express agreeaoeat betwvea the parties 
dieme^es, that be shall not be a partner. 
ItwiUbesaid tfast this was tiie sale of a 
r, and that the som of 1500L was to 
'paid as die pvrcha8&4noney» by cer* 
tein instahnents, and a ftirther sum upon 
certain events happening ; but such soms 
are to be pud out of thb profits, so that 
Nesham is directly interested in the pro- 
fits, and woidd be endtled to hate an ac- 
count of the same; and, theiefiirey whether 
it is called mtrchase«ioney or not, it will 
make no dnerence ; but, aooordingto the 
authority of Waugh t. Carver, 2 H. 
Black. 236; 1 Smith's Lead. Gas. 291, 
Nesfaaas became by das agreement a 
partner with Lowthin, as regards the cte» 
diters of the ooncem. [*°^ following 
cases were also cited ir-^Mond v. PUUurd^ 
SMecAcW. 357; fi^oce v. SnrO, 2 W. 
Black. 1000 s CImipr. CramoMd, 4 B. & 
A. 633 ; £b parte Wibon, Buck, 48.] 

Tai/vardj Sen't., with whom was Uk- 
tktmkf fiir the defendant— -The relation 
that esdsted between the parties must de- 
pend upon the construction to be put on 
die agreement of 15th June, 1844. [ AfaWe, 
J.<— The defbodant' Nediam is a i-ecipient 
of the profits during the seven years. 
H9 is richer or poorer at the end <xf diat 
period, accocding to the amount of the 
profits ; fiir if the yeariy profit should be 
less thsA 160^ he would hare to pay him<- 
sdf die annual payme nts of the purchase- 
money. ?F«I<20,C.J.<— Thepurcnaseristo 
pay the 16002. out of the profits ; he under- 
takes to pay out of a fund which is guar- 
anteed by Nesham ; but if that fund does 
notarise, by reasonof therebeiogno profits, 
diere is nothing fi>r die purchaser to pay.] 
The purchase is for a specific sum, viz., 
1500/., and it does not matter whether 
that is to be paid at once or by instalments ; 
and because the seller has guaranteed the 
amount of die profits in the business, diat 
I a partner with die buyer* 



la the ordioary case of the sale of a 9Md> 
will and business, where the aellet has 
made a representadon as to the aaiount 
(x£ die profits of the business, if such re* 
presentation wero fake, an action would 
tie against the party so making it, by 
which the buyer, who has been induced 
by such false ropresentation to pay a 
larger sum than he would otheiwise have 
done, may rocover damages in proportion ; 
but that has never been held to give the 
seller such an interest in the iwofits as to 
have made him a partner. I£;by dietenas 
of the agreement, the defendant Nesbam 
was to have a share m the profits gene- 
rally, no doubt that would have brought 
die case within the principle of Waugh v. 
Carver; but hero the utmost gains are 
limited, and he is not to take until fnco&iB 
have been roalized; consequendy, not 
untfl all debts have been proviously paid. 
If diero should be no profits, Nesham is 
still to receive the 1500/. purchase-money. 
[Mamle^ J. — Only ih this way : he is to re- 
ceive it with one hand, and pay it over 
again with the other; for he guarantees 
them thero shall be 150/, a year, over and 
above the annual payments of principal 
and interest.] In that case, whenever the 
seller gives a guarantee as to the amount 
of the profit^, be is to be considered a 
partner. Tindal, C. J., in Green v. Beee-- 
lejf, 2 Bing. N. C. 112, says, " I have al- 
ways underotood the definidon of part- 
uenhip, to bo a mutual pardcipadoa in 
profit and loss ;" but hexe there is no such 
mutual participadon. BeeU v. Bidgood^ 
7 B. & C. 453 ; 1 M. & R. 143, Heeketh v. 
Planckard, 4 East, 143, and Mair r.Okn- 
ate, 4 M. & S. 243, were also cited. 

Chat^ndlf Serj't, in roply, disdnaui^ed 
the cases cited from the present. In Heekeik 
V. Planehard, the contract was held not tr» 
be a partnerahip as between themselves 
only ; and in Mair v. Glermie, the captain 
was to be paid his wa^ out of the earn- 
ings of the vessel, which does not mean 
out of the profits. 

WiLDB, C. J.--^This is an acdon for 
goods sold and delivered, and the only 
question which has arisen is, whether the 
two defendants were partners joindy in- 
terested in the profits of the ooocem at 
the time the goods wero supplied. It ap» 
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pMis that the goods wiere stsmps and pa* 
per fer a newspaper carried on at niat 
time by die defendant Lowtliin* It also 
appeals, diat the defendant Nesham, who 
had been die former proprietor of the 
paper, had entered into a contract for its 
safe to cort^n persons, taking fiom them 
a mortgage to secure the price; andthat, 
under this state of circumstances, t^e two 
defendants entered into the agreement of 
15th June^ 1844. It seems to me, that all 
pfoceedings antecedent to that agreement, 
may be excluded from our consideration; 
and that the question in this case turns on 
the construction to be put upon that agree- 
ment My Brother Taffbrnrd, cited a 
case, {Beete ▼. Bidgood,) in which the 
court flnid, they must regard the general 
purview of an instrument, in order to as- 
certain its intention, and look rather to the 
substance than to the form of the transac- 
tion. In diat case, the court held that the 
technical term ** interest," was to be con- 
sidered as part of the price of the estate 
sold. Adopting the principle in that ease 
in the present instance, the agpi^eement was 
such as to constitute Neshara a partner, 
as regards third persons. Here is a con- 
cern supposed to have a capital of 15(MM., 
and the parties, in effect, enter into a 
partnership, and agree that seven vears 
shall be the term of the partnership, at 
the end of which time the supposed capi- 
tal was to be paid out. It seems to me 
to be clear, that if, at the end of Uiat time, 
there were no profits fro v the business 
equal to the sum of 1500r and interest, 
and the yearly sum of 150^., Neshara was 
to get nothing. It is immateral, that if at 
the expiration of the second or any sub- 
sequent year of the term, Nesham should 
give a certain notice, the relationship be- 
tween the parties was, by the terms of the 
agreement, to be altered ; for the ti*ansac- 
tion in question occurred in July, 1844, 
and the aereement was made in June, 
1844 ; and therefore, the transaction was 
before Nesham had the power of altering 
the relationship of the parties. Now, with 
respect to what constitutes a partnership, 
all the cases show, that, where there is a 
participation in the profits, the individual 
who stipulates for a proportion of the pro- 
fits is hable to those who supply the 
means by which the profits are made. 
Wkat is tUa agreecoent in this case 1 It 



is, tliatNa^bamahaUtakoliieiirofiisivUeh 
die paper sboiddpiodaee (in part payment 
of the 1600/.) over and above the anm of 
160Z. ayeu*. If no aoeh profits arise, iw 
is to get nothing; fiir itis idle tosappoae 
he is to receive an^. thing, vriien what he 
is to receive he is to pay back again. 
What is meant by a participation in pro- 
fits, if a perMm who may take the m(^ 
of the profits is not to be considered to 
participate in the pn^ts 1 The case has 
been argued upon the footing of the 1500/, 
being agreed to be absolutely paid ; but, 
in truth, that is not so : it is only to be 
paid out of die profits. It seems, there- 
fore, to me, that no case has been cited 
which breaks in upon the general princi- 
ple, that a participation in the profits 
creates a partnership as to third persons ; 
and that, as diere has been sndt^ partici- 
pation in dns case, die pkindfis are enti- 
ded to judgment in their favor. 

CoLTMAN, J^-^It seems to me that the 
provision at the end bf the agreement to 
put an end to the partnorship is immate- 
rial in the present case, for we most look 
at^what were the terms upon which th& 
business was being carried on at the lime 
the goods were supplied. The question, 
therefore, stands independent of such sti- 
pulation. The question also, is not 
whether, as between themselves^ the 
two defendants were partners, but 
whether ther were se with roferenoe 
to persons who have furnished goods to 
the concern 1 Now, when a party stipu- 
lates for profits ^anl profits, I am of opi- 
nion that that makes him a partner as to 
third persons, though there may be a stipu- 
lation diat it shall not have thate^ct. 
In the present case, I think, that with re- 
gard to the agreement for the payment to 
Nesham of the 5002. out of Uie surplus 
pix>fits, the matter stands clearer than as 
to any other part of the agreement, and 
the quantum of profit is immaterial. 
It depends whether there should be a 
profit or not, as reffards Ne^am getting 
any proportion of Uiat 500/. He there- 
fore has a distinct interest in those profits, 
and must consequentiy be considered as a 
partner in the concern. 

Mauls, J. — ^I am of the same opinion. 
The agreement is between Nesham, hav- 
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d«bt and damagtw^ and that a judgmeat 
for the UU«r wu irregujmr. 

This was an action of dehi for work 
and labor, money paid, and money due 
on an account stated. The defendant 
pleaded, *' that after the accruing of the 
causes of action in the declaration men- 
tioned, and before tlie commencement of 
the suit, he paid lo the plaintiff; and the 
plaintifl; accepted and received divers 
sums of money amounting to the sum of 
10,000/., in full satisfaction and discharge 
of tAc causes of action in the declaration 
mentioned." The plaintiff sij^ned judg- 
ment for tiie damages unanswered by tlie 
plea. A summons was taken out to set 
aside the judgment, witli costs, and PlaU, 
B., made an order accoidingly, 

Hurhtone moved for a rule to sliow 
cause why the order of Plait, B«, should 
not be rescinded. The point was l>efore 
the court in the case of home w Sirele^ 
L. J. vol 15, p, 244. Tho only difler- 
ence is, that tbeiewas a plea of payment 
into court. The judge at chambers ruled 
that the present case was diejiioguishable, 
inasmuch as in Lowe v, Steele, the plea 
pointed lo the debt alone. The question 
then was as to the meaning of the term 
** causes of action/' In debt, the cause 
of action is the sura demanded ; the dam- 
ages are merely collateral, and in most 
cases nominal, to enable the plaintiflT to 
obtain costs, as the statute of (lloucester, 
6 l^dw* L, c. 1., only gives costs where a 
plaintiir recovers damages. Tho ancient 
forms of writs show, that in the action of 
debt the ** cause of action" is the debt 
alone, Before the uniformity of process 
act, a plaintiff' who commenced his action 
by onginal, was bciund lo state ihc 
** cause of action" in tho writ, and on re- 
femng to the forms of writs collected in 
Stephens on Pleading, 2d edition, it will 
be found that the writ of debt contains no 
mention of damages. Besides, if the 
damages were a part of tlie ** cause of 
action" in debt, tlie plea of ftun quam inde- 
hitatu^ would be bad, inasmuch as it only 
answers the debt. 

Parke, B. — In this case there ought to 
be no rule. Tlioterm " cause of action,'* 
nicans both debt and damages. 
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Orawdtr now moved accordingly.— It is 
•ttbmitted diat the nonsuit was wrong; 
and that aUhoogh the plaintiff oould not 
recover for the breach of contract as re- 
spected the lettasgof the boose, ha ongjfat 
lo have had a venlict for the sum proved 
to hav# been e^^eaded in the rwain a&d 
altenatioai. la all the cases which ap- 
pear lo &vor a contrary vieWf the con- 
sideration for the definidant's promise 
was entire and could not be severed. 
Tnun^mJUBekdemv. Wallace, 7 Adol & 
EU. 49» the declaration stating that the 
defendant wished the plaintiff to hire of 
bar a house* and furniture for the same, at 
the rent o( &o. ; and thereupon, in con- 
sideration . fihat the plaintiff would take 
possession of tbe said bousot partly fiir- 
nished« and would, if complete furniture 
were sent into the said house by the de* 
ftn^nt within aresaonable time, become 
tenant to the defendant of ibe said bouse, 
with all the said fumiture, at the afore- 
said rent, and pay the same quarterly, 
from a certain day, to wit, &c., the de- 
fendant promised the pbuntiiOfto send into 
the said house, within a reasonable time 
after the plaintiff's taking possession, all 
dw fiimiture necessary : it was held, that 
the defendant's agreement to send in lur- 
nilnre was an essential part of the con- 
traot for an interest in lands, and came 
within the 29 Car. 2, c. 3, s. 4, which in 
the case of such contract requires the 
agreement or memorandum thereof to be 
in writing. So, in the Earle ofFalmauih 
V. Tkomoi, 1 C. & M. 89, the leading case 
upon this subject, the ground upon which 
the agreement there was held to be within 
the statute of frauds, was, because the 
land and other subjects of contract were so 
incorporated together ^as to be insepara- 
Ue. But in tl^ present case, the sum 
0]Lpended in the repairs and alterations 
was a matter altogether independent of 
the letting of the house, and the sale of 
the furniture and fixtures ; and if all that 
related to the latter were struck out of the 
declaration, there would remain a good 
consideration for the defendant's promise 
to re-pay to tlie plaintiff the amount he 
had laid out in the repairs and alterations. 
For such an agreement no memorandum 
in wiMng was required. 



WiLDP^ C. J.— I oamiot peroeiv#-aay 
roaaouable |p:ound for doubt in this oase* 
and there will, therefere, be no rule. The 
primary olject of the agreement upon 
wluch the declaration is framed, was the 
occupation of the bouse. That formed the 
subject matter' of the contract between 
the parties ; the provisions relative to the 
furmture and the repairs and aherations 
to be eSected, were, obviously, only amdl* 
iaxy to the main and the principal object. 
Tbsre is, in fact, no consideration for tbede^ 
fendant^s womise, other than the letting to 
him of the house. For these reasons, I think, 
not only upon authority, but upon inrinci- 
pie, that this was a contract wi&in tne 4th 
section of the statute of frauds ; and that 
the nonsuit ought to be sustained. 

CoLTMAH, J., Maulb, J., and Vavohaii 
Wn.LiAiia, J., concurred. 



In ti|e (Cicd)tqtttr. 



Befora tfie Right Honorable Sir FRBDEAICK 
POLLOCK, Lord Chief Berao, and the net of 
the Bucm, 

RsvNBLL V. Lawis, WvLD V. Hopkins.^ — 
November 25th, 1846. 

LIABILrrY OP FROVISiOltAI, COMIUTTBB- 
BiEN— -CONTRACT — ^AOKNT. 

The mere fact of a party harving agreed to be a 
provistoual coininittee-man is no evidence of au 
anthcrity to mako contracts on his behalf. 

The aesoeiation of persons as proviaioBal comiiiittee* 
men, for the purpose of carrying eat a eeheme 
is not in law a partnership, nor is there any im- 
plied agency on tlie pait of one or more of the 
provisional committee to bind the others by his 
or their contracts. 

Where a party has anthorized his name to be in- 
serted as a provisional committee-man in a proa- 
pectus, in which certain persons are described as 
the actiag committee, and the prospectus ha^ 
been publicly circulated, it is a question for the 
jury as to the inference to be drawn from the 
paper, and must depend upon the terms of each 
parttevlsr pMspectoa 

TuE above cases which involved questions 
as to the liabiHty of persons promoting 
or being provisional committee-men of 
railway companies, were axgued iu the 
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the axgmneBts, pieohide as from giving 



Poi^MOK, O. B.> on the 25th November, 
Mtveied the Mlowine jadgment of the 
eonrt :-— We have coosi&rad the two cases 
which were arvoed before us, and we think 
If lightio siatefully theprineiples on which 
our judginent moeeds. The question in 
all cases in which the plaintifi' seeks to 
€k the defendant wkh Lability on a con- 
fnct, either express or iror^ed, is whe- 
ther such contract was maoe by the de- 
ftndant, by himself, or by his agent with 
the plaintiff or his agent, and that is a 
qossdon of fact fin* the decision of the jury 
upon the evidence before dMm. The 
pHdntifi^ on whom the burthen of proof 
lies in all diese eases, must, in order to re- 
cover against the defendant, show that 
the defendant contracted expressly or im- 
pliedly ; expressly by making a contract 
with the plaintiff, impliedly giving an order 
to him under such oueumstances, as show 
thatit was not to be gratuitouriy executed. 
If the contract was not made by die de- 
fendantpersonally, the plaintiff most prove 
that it vras made by an agent of the 
defendant properly authorised in that 
bdialf. In these cases of actions against 
provisional committee-men of railways, 
It often happens that the contract is made 
hv a third person, and the point to be de- 
cided is, whether that third nerson was 
the agent of the defendant, for the pur- 
pose of making, and made Uie contract as 
such. The agency may be constituted by 
an express limited authority to make such 
a contract, or a larger authority to make 
all contracts falling within the class or de- 
scription to which it belongs, or a gene- 
ral authority to make any contracts. Or 
it may be proved by showing that such a 
relation existed between the parties as by 
law would create the authority ; as, for 
bstance, that of partners, by which re- 
hition, when complete, one becomes by 
law the agent of the otherfiir all purposes 
necessary for carrying on their peculiar 
partnership, whether general or special, 
or usually belongingto it ; or tbereiMien 



of hosband and wife, in which the^ 1«W| Wh 
der certain cirounstanoes, considers thte 
huG^Mmd to make his wife an agent. In 
all these cases, if the agent, in making the 
contract, acts on that authority, the prin- 
cipal is bound by the contracts, and tlie 
agent's contract is theprincipars contract, 
but not otherwise. This agency may be 
created by the immediate act of the party; 
that is» by really giving the authority to 
the agent, or by representing to him that 
he is to have it, or by constituting that r^ 
latioa to which the law attaches agency. 
Or it may be created by the representa- 
tion of the defendant to the plaintiff, that 
the party making the contsaet is the agent 
of the defendant, or that such relation ex- 
ists as to constitute him such ; and if tite 
pkintiff really makes the contract on the 
&idi of the defendant's representatioo, 
the defendant is bound, he is estopped from 
disputmg the truth of it with resy>ect to 
that contract ; and the representation of 
an authority is quoad hoc precisely the 
same as a real authority given by the de- 
fendant to the supposed agent. This re^ 
presentation may be made directly to the 
plaintiff, or made publicly, so that it may 
be inferred to have reached him, and may 
be made by words or conduct. Upon 
none of these propositions is there, we 
apprehend, the slightest doubt, and the 
proper decision of 'all these questions de* 
pends upon the proper appltcation of these 
principles to the mcts of each case, and 
.die jury areto apjjly the rule with due as- 
sistance from the judge. There are few, 
if any of these cases in which it is con- 
tended that authority was directly given 
by die defendant, to tbe party making the 
contract, to make it for the defendant: 
rarely has tfaat^ cireumstance been proved 
by direct testimony : in one it was said, 
that it was to be inferred from a conver- 
sation! in which the defendant expressed 
his satisfecdon diat the expenses were 
moderate, that was evidence of the fact 
fer the consideration of the jury, entitled 
to more or less weight, according to the 
other circumstances of the case. But it 
is contended that the relation of co-provi- 
sional committee-men constituted an a«- 
sodation or a qmid co-partnership, in 
which, one was an agent for the other, ibr 
die puiposes of all preliminary m*ooeed- 
ings neoessarry to enKble diem t^elttain 
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MMl^or diat tkefaotof their being oo- 
pionocen of the scheme, coupled with 
& &ct that no money was supplied for 
the expenses of it, was evidence to go to 
the jury, that each authorized the other 
to contract for those purposes on his be- 
half, and that of the other promoters. 
It was insisted that thexe was no other 
evidence than the mere fact of the defend- 
ant having ahready agreed to be a provi- 
sional committee-man, there was a suffi- 
cient case, or at least a case fi>r the con- 
sideration of the iury, to prove an autho- 
rity given by the defendant to every other 
committee-man, to give the order out of 
which the contract arose, by himself or 
by the solicitor or secretary, or an autho- 
rity to such solicitor or secretary, to g^ve 
it on behalf of the committee. We think 
that no such consequence follows as a 
matter of law, from the ^ere^bct of the 
defendant agreeing to be a provisional 
committee-man. Such an agreement 
amounts to no more than a promise that 
he would act with other persons appointed, 
or to be appointed, for the purpose of 
carrying some particular scheme into 
effect. The term " committee," means an 
individual or a body to which others have 
committed or delegated a particular duty, 
or who have taken on themselves to per- 
fovm it, in the expectation of their acts be- 
ing confirmed by the body they profess 
to represent or act for. An agreement 
to be a committee-man is an agreement 
to become one of that body. The schemes, 
may be various : — to establish an hospital, 
or place of emigration, to which persons 
are to subscribe merely for charitable 
motives, or partly from these motives, 
partly from others; or a proprietary 
school, or literary institution or assembly- 
room, in which they are beneficially inte- 
rested as shareholders ; or to obtain an act 
for a bridge, drainage, railroad, or canal : 
but whatever the objects tobj be, it seems 
to us to make little or no difierence in the 
position of the person agreeing to act as 
a committee-man if the object of some, 
most or dU is gain to themselves individu- 
ally. The legal consequence is the same 
as if the object of the parties were the 
most charitable and benevolent, though 
the result may be practically very differ- 
ent in exciting an improper prejudice in 
the minds of a joryt when theevideaoo is 



laid befijfethem for their 
Such an intended aesociation oonstltalea 
no agreement to share in profit or lose, 
whicm is characteristic of a partnenhip. 
It would be absurd to suppose that such a 
relation could be meant to l>e created by 
any of thosa who consented to acL Could 
it be imagined that aperson would agree to- 
be a partner, not only with those who were 
then naned committee-men, but any that 
should afterwards be named by diem- 
selves or by the projector of the com- 
pany ; and^could those who subsequently 
agreed to become members suppose that 
those previously, named could ever have 
so intended! The truth is, the ame- 
ment to become a proviskmal oomnuttee- 
man means neither more nor less than the 
words express, viz., an a^p?eement to act 
on the provisional committee in carryiog 
into effect the preliminary arrangements 
for petitioning parliament for a bill, 
and so to promote the scheme. If after- 
vrards the provisional committee-man does 
act, he is responsible for his acts. But 
there are other cases in which the ques- 
tion does not assume so simple a form^nd 
where there is eridence that the defend- 
ant has not only consented to be a provi- 
sional conoimittee-man, but has authorised 
his name to be inserted in a prospectus, not 
genendly, but a partieylar prospectus, in 
which, in some cases,cextain persons are de- 
scribed as the aeimg committee, in odien 
solicitors are named, or engineers, or a 
secretary. If such a prospectus has been 
publicly circulated ymih the defendant's 
consent, so that the jury would presume 
the plaintiff knew of it, or if the plaintiff 
has had it shown to him at or before the 
time of the making of the contract, a^ 
has in either case aicted upon it in making 
the oootract, the question is» what infer- 
ence ought a reasonable man to draw from 
the contents of that paper. This must of 
course, depend upon the terms of each par- 
ticular prospectus. If the prospectus state 
merely the names of the provisional com- 
mittee, and nothing more, and no light can 
be derived from t^ context, that circum- 
stanoe does not alter the liability of die 
defendant. If not responsible as beio^ 
(me of that committee m fact, he cannot 
become so by the representation of Uie 
feet. If it state the names of the acimg 
does it mean that the edi^ 
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I k to take tlw whole 
mefot to the eKclusioii of the provisicmal 
Goismittee» their fHeoTiaional character 
having ceased^ in which caae the jprovi- 
sional committee would not be hablel 
Or does it mean that the proviaioaal com- 
Biittee-men hare ap^inted the . acting 
committee, or the minority of it, on their 
bdialf and a» their agcmis^ in which caae 
they would be liable for Uie contracts of 
the actmg committee, or the majori^ 
made as audi agents t Again, does* it 
mean where the solicitor's name is men- 
tioned, that such peiscm would be regu- 
larly employed in that character by those 
of die committee who acted^ or that he 
was appointed by all whose names are 
mentioned as their solicitor, to do all so- 
licitor's business on their behalf 1 AndthcA 
would arise a further question, what was 
the business at the time of the contract usu- 
ally transacted by solicitors for companies 
iatianding to obtain an act of parliament 
on behalf of the company 1 which is a 
question of &ct to be proved by evidence. 
The same remark applies to the i^point- 
ment of secretary. Apjplying these obser- 
vations to the two particular cases before 
us, we think that in that of ReytuU v. 
hiewUt there was some evidence to go to 
the jurv of tbo employment of the plain- 
^S, and that there was no misdirection, 
bat we think that we ought to grant a 
new trial, on payment of costs, in order 
that it may be submitted to another jury, 
andfiilly considered by them upon the 
principles above laid down. In the other 
case of Wyld v. Hapkim, we entertain 
so much doubt whether there was any 
evidence at all to go to the jury, that we 
Unnk there ought to be a new trial gene- 
raUy, without the condition of the pay- 
ment of costs. 

RuUahtohUe aec&riingly. 



l^RISTON AND ANOTHER V. BaRRKNGTON. 

2d November, 1846. 

f LEA OF PAYMENi^ — ^DAMAGES — DEBT. 



To debt for woik and labor, &«. the defendant 
^eaded that he paid to the plaintiff diveri sama 
in faliiftiction and diteharge of the ** eaiieei of 
•otioD," in the decUumtien mentioned. Held, 
that the tem •< enons of notion' 



debt and dnmagecnnd thai a JB^goieBt i%ned 
for the latter wae irregular. 

This was an action of debt for work 
and labor, money paid, and money due 
on an account stated. The defendant 
pleaded, " that after the accruing of the 
clauses of action in the declaration men- 
tioned^ and before the commencement of 
the suit, he paid lo the plaintiff, and the 
plaintiff^ accepted and received divers 
sums of money amounting to the sum of 
10,000/., in full satisfaction and dischar^ 
of the causes of acHan in the declaration 
mentioned." The plaintiff signed judg- 
ment for the damages unanswered by the 
plea. A summops was taken out to set 
aside the judgment, with costs, and PlaU, 
B., made an order accordingly. 

HwrUUme moved for a rule to show 
cause why the order of PlaU, B., should 
not be rescinded. The point was before 
the court in the case of XfOfM v. Steele^ 
L.J,voL 16, p. 844. The only differ- 
enoe is» that there was a plea of payment 
into court. The judge at chambers ruled 
that the present case was distinguishable^ 
inasmuch as in Lowe v. Steele, the plea 
pointed to the debt alone. The question 
then was as to the meaning of the term 
" causes of action." In debt, the cause 
of action is the sum demanded ; the dam- 
ages are merely collateral, and in most 
cases nominal, to enable the plaintiff to 
obtain costs, as the statute of Gloucester, 
6 £dw. I., c. 1., only gives costs whei« a 
plaintiff recovem damages. The ancient 
tbrms of writs show, that in the action of 
debt the '' cause of action" is the debt 
alone. Before the uniformity of process 
act, a plaintiff who commenced hb action 
by original, was bound to state the 
'' cause of action" in the writ, and on re- 
ferring to the forms of writs collected in 
StralMns on Pleading, 2d edition, it will 
be found that the vml of debt contains no 
mention of damages. Besides, if the 
damages were- a part of the " cause of 
action" in debt, the plea of nun quam inde- 
bitatus would be bad, inasmuch as it only 
answers the debt. 

Pabkb, B.— In this case there ought to 
be no rule. The term " cause of action,'* 
means both debt and damages. 
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ALVKBMoVf Bd — ^In the acdon of debc, 
the plaintiff sues not only for the debt, bat 
also for its detention, the result of which 
is damages. Then the term *' cause of 
action," includes every thing that the 
plaintiff goes for. 

Rule routed. 



NOTICES OF NEW BOOKa 

A Trkatub on thi Praotiob or trk SuTMun 
CoD&T or TBB Statk or Nsw-Yoax. Br Da- 
vid GhuBAM, Co wmmlhr mi Law, third • iitimL 
Umsi§$d, cmruUd tmd tniarred, in two 99- 
lii«e<. V0IL Neu>'York:PublUkedhyBankM, 
Oould 4* Co., Law Book9eUer9, No, 144 Naooau- 
Hreet; anb bt Oould, Banko ^ Ckmld, No, 
104 Staie-^irut, AEUmy, 1847. 

Th« established reputation of Mr. Ghra- 
ham's work on Practice, renders super- 
fluous any notice, other dian of the 
chancjes and modifications effected in this 
eiUftfedition. Nearly the whole has been 
re-written, and the general arrangement 
much simplified. The work is nraoh en- 
larged by new matter, and the citation of 
apposite cases, both domestic and English, 
determining or illustrating the practice 
o^our own courts. 

The author in his preface to this edition, 
speaking of tlye changes made or to be 
made, in our judiciary system and system 
of practice under the new constitution, 
expresses ** the belief, that the result of the 
action of the LegiBlature upon the sub- 
ject of die proposed new system, must 
necessarily be delayed for a considerable 
period.'' And he anticipates, ** that, what- 
ever may be die character of that system, 
it will not wholly remove the ancient land- 
marks of the practice as to render a work 
based upon ttie existing system, wholly 
valueless, as furnishing analogies and il- 
lustrations, consistent with the new, and 
calculated to render its reduction into 
practical operation, easy and simple." 



THE ELDON ANECDOTBa 

" Jack Lbb," said Lord Eldon, " be- 
longed to Yorkshire ; but he went many 



yean 10 z orit wMibottl i 
brief. One aftemooiD, after dinner^ 
declared that he fi>Qad a pn>nhet had no 
honor in his own eoaittry, ana thatas he 
never received a single guinea in York, 
he wouM shake ^ dust off his leec, and 
leave it next momipg, never to nciim 
again. Now, Davenport, on hearing dns 
determination, went to his own lodgings, 
and himself with Wedderbnm drew up 
a brief, purpoitinff to be * in a case enti- 
li6d The King v. The IidMibitantBof Hum- 
town,' for not repairing a highway ; mu 
ting fc^tb tiie inoiotment, ana the names 
of the witnesses to be examined, and dieir 
testimonyinamoBt skilful manner, and they 
sent it to Lee's k>deing with a guinea aa 
a fee. Lee came^ mto the circuit room 
in tiie evening, and Wedderbum ex- 
claimed, * Bless ipe, Lee, I tfaoagbt you 
were gone!' ' WeQ,' said Lee, 'it is very 
extraordinarv : I wak just going. I waa 
shaking the dust off hf leetip &s pfaMe* 
as an abominable plhce, iWt I never 
would see again, when lo 1^ A brief is 
brought to me, and I most stay.' * W^V 
said Davenport, * in what ease ought tiiat 
bel' Lee said, 'In an indictment, tiie 
Ringagainsttiie Inhabitastsof Hunb^wn.' 
' Oh 1 dear,* said DavenpoM^ ' they brongiit 
me a brief in that case witii a bad guinea* 
and I would not take it I dare say tbeiy 
have given you the bad guinea.' * I h«ve 
it in my pocket,' said Lees 'heieitia.' 
Davenport looked at it and said ' yes, tide 
is the same guinea,' and put it in his pocket. 
Wedderbum and Davenport iMa told him 
the joke thev had practised, tl^have the 
benefit of his company a little Ipnjdjfer at 
Yoric. Lee is said never to have fer* 
given them. Lee, afberwards, led^lmost 
every case at York." ■ 



A j£w, coming to bail a person in the 
King's Bench, superbly dressed, in order 
that he might pass the betfer as sufficient 
in substance. He had on, particularly, a 
most rich ffold embroidered waistcoat 
The plaintiff's counsel %vas pressing Iiim 
about his property when old Lord Mans- 
field, said, "Don't waste your time, b^ 
objecting to a gentleman who would burn 
lor more than the debL" 
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THE LEGAL PROFESSION. 

LAWTBRS AND LAWTSBS' FBE8 IN THB 
*'OLD DOMINION." 

<«Hail, nerad Polity, by Froadom rewed ! 
Hail,ncred Freedam, when by Law rettnined !" 

Nearly the whole of every community 
may be divided into lawyera and those 
who employ them. A chapter on lawyers 
may, therefore, be not unacceptable ; and 
I shall take some pains to introduce a sub- 
ject most interesting to them, and in 
which the othei-s are deeply interested, 
Lawyers* fees. 

Some time since, I think I read in some 
history of Virginia, that at one time 
lawyers' fees became so exorbitant in 
the " Ancient Dominion," that great dis- 
content arose among the people, and a 
deputation was actually sent to the mother 
country to obtain redress of these griev- 
aaces. In looking cursorily to verify this 
impression, I have not been able to find 
the particular passage refen*ed to ; but 
there is in our ancient statutes, much *' cu- 
rious learning*' in relation to lawyers and 
their fees, which tends to confirm it, and 
which will, I trust, prove not uninterest- 
ing. 

The present high character and influen- 
tial position of the legal profession, is too 
well known to require or justify comment 
upon it. According to the opinions of some 
vOry observant and philosophical minds, 
its members exert a very salutai^ influence 
upon the affairs and institutions of our 
republic. But this has been denied, and 
demagogism has sometimes, in its reck- 
lessness, identified them with the oppo- 
neots, yea enemies, of the tine inter- 
of their country. For this pur- 
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pose, ihey have been held up as hav- 
ing no solid interest in the State, like 
that of the "hard-fisted yeomanry," and 
branded as those who •• live by their wits." 
Glorious, heaven-inherited capital ! The 
best and often sole biithright of the great- 
est benefactors of the human race ! With- 
out trenching upon party politics, in the 
least, I will here introduce a few prelimi- 
nary remarks, which are only applicable 
to politics in its general aspects. 

Certain it is, that the wise and c)iu- 
tious framers of our constitution, feared 
those downward and disorganizing ten- 
dencies, that had most dangerously ex- 
hibited themselves in the experience of 
other free governments. Hence, in their 
writings and debates, they used many ex- 
pressions of distrust and apprehension — 
which to some, might now seem gross dis- 
paragement of the wisdom and sovereignty 
of the people — and introduced into our 
system many beautifiil and theoretically 
perfect " checks and balances," calculated 
to keep it up to the noble republican stand- 
ard which they erected. Whether the 
dangera and abuses appi*ehended by these 
far-seeing patriots, have arisen or not, all 
must admit that Uiere is need of those 
conservative influences, to which they 
looked for the purity and perpetuity of 
our free institutions. 

May there not, then, be in some men's 
pursuits and habits of thought and action, 
something well calculated to prepare 
their minds for the proper appreciation of 
all the wise prudence, which our fathei-s 
inculcated, and for the maintenance of 
afiairs in the just equipoise in which they 
endeavored to place them 1 Our fathers, 
the republican fathera of an admirable 
confedrated system of government, are ap- 
pealed to ou all sides as having been right. 
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Theny may there not be sometbing tend- 
ing to keep certain classes of our citizens, 
in the career in which our fathers started 
us] This is no question £:>r the mere 
party politician ; but for one who w:ould 
mquire into the principles and operadoti 
of government. 

One very philosophical foreign writer 
has taken this important question into 
consideration, and solved it in a very pro- 
found and lucid manner. And yet, in 
quoting his views, there is danger of mis- 
construction from the application he gives 
them, and the terms* he employs. I have, 
too, seen them much peiTerted and 
wrested from their true meaning. How- 
ever, what he says, is in great part too 
true to be denied. He tliinks that the le- 
gal profession in the United States, is a 
conservative element of great efficiency. 

*' Men," says M. De Tocqueville, " who 
have more especially devoted themselves 
to legal pursuits, derive from those occu- 
pations ceitain habits of order, a taste for 
formalities, and a kind of instinctive re- 
gard for the regular connexion of ideas, 
which naturally render them very hostile 
to the revolutionary spirit and unreflect- 
ing passions of the multitude." Again 
he says, " In a community in which law- 
yera are allowed to occupy, without op- 
position, that high station which not usu- 
ally belongs to them, their general spmt 
will be emmently conservative," &c. 

And again he says, '' I cannot believe 
that a Republic could subsist at the pre- 
sent time, if the influence of lawyers 
in public business did not increase in pro- 
portion to the power of the people."t 

Some, perhaps, may deny this salutary 
influence to the legal profession, or even 
dislike this alleged tendency, as opposed 
to the spirit of liberty and improvement. 
But I cannot concur with either such sug- 
gestion. M. De Tocqueville has hardly 
exaggerated, in the least, the salutary cha- 
iracter of the influence naturally wielded 



• He urns the lennB •« Aristocratic* and " De- 
mocrotic,"' m their generic, philosophical eeme, 
which has been eomeUmes overlooked or die- 
regarded. 

t De Tocqueville's " Democracy in America," 
pp. 254 — 7. Judge Beverly Tucker, Prof, of Law, 
ic., in the University of William and Mary, Vir- 
ginia, a strong etates-rights man, made this work 
a text book for his class. 



hy the Bench and Bar ; but he has j^to- 
bably overrated its extent in the United 
States. If the legal profession were he- 
reditary, (as it would be senseless any 
where to attempt to make it,) or followed 
exclusively, or if many years were de- 
voted to preparation for it ; then would 
his observations be wholly true. But 
here, these are far from being the case ; 
and he himself seems to be aware of the 
difference in the situations of the English 
and the American lawyer. "The taste and 
reverence for what is old," which " are 
almost always united to a love of regular 
and lawful proceedings," are more surely 
and deeply implanted in the mind of the 
former than of the latter. In our country, 
even whilst the embryo attorney is at the 
desk of his instructor; perhaps in the 
honey moon of his pupilage ; he mounts 
the hustings and becomes an expounder 
of the solemn interests of a great people^ 
and meddles boldly with great sciences on 
whose threshold he has hardly entered. 
Thus he may prematurely commit him- 
self, ere his mind is imbued with one of 
those conservative ideas which his profes- 
sion is calculated to produce, and the in- 
fluence of his legal pursuits is forestalled 
and cotmteracted by that of the " winds 
and waves" of party politics. If he es- 
cape this danger, he may devote too lit- 
tle time to the study of so extensive a sub- 
ject ; or blend widi its practice, in itself 
sufficiently multifarious, too many other 
matters to bring his mind fully under the 
operation of the causes to which M . De 
Tocqueville has adverted ; though, on the 
other hand, some minds may readily take 
this consei'vative hue. 

In the next place, whether the conser- 
vative, stare-decisis habits and modes of 
thought, be favorable to liberty and im- 
provement. It may be admitted that if 
they grow up with abuses, they may cling 
to them ; though even in that case, a spirit 
of self interest, aided by their necessary 
intelligence, if they were, as in our country, 
identified with the rest of the people, 
would prompt them to seek the removal 
of these abuses, which would be attended 
with this advantage, that, if possible, it 
would be done peaceably and lawfully. 
On the other hand, if they grow up in the 
enjoyment of freedom, how ardently win 
they cling to it and cherish it as vestal 
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ire I Our birtbright of freedom was a 
glorioiu one ; and all that we have to do 
IB, to preserve it unimpaii^ed. If we do, 
it vnll bless and enrich our latest posterity. 
For its preservation, the tendencies, dis- 
positions and influences of the legal pro- 
fession will be conducive. 

In monarchical and aristocratical govern- 
ments, there may be aflBinities which at- 
tach lawyers to the side of the privileged 
orders, and make them more or less the 
advocates or vindicators of arbitrary 
power. But in the United States, where 
there are no privileged orders, and where 
no man's profession, or even bis social po- 
sition, is beyond a very limited extent 
transmitted to his children, there is noth- 
ing which can possibly dispose lawyeia 
to become the opponents of genuine 
liberty. Should they be found the most 
enlightened, influential and upright class 
of the community, this should rather in- 
crease confidence in them ; for the suc- 
cessful conduct of important affairs of 
state requires all these qualities in an emi- 
nent degree. When turbulance and an- 
archy arise, or where impatience of law- 
ful restraint begins to unmask itself, law- 
yers will be apt to be found in the oppo- 
sition ; and will incur the hatred and i«- 
probation of all who find their love of or- 
der in their way. But they will only preve 
their wisdom and patriotism by standing 
firmly by the constitution and laws ; and 
restraining every departure from, or vio- 
lation of Uiem, though those who profess 
to represent the sovereign people, by 
whose authority and in whose name, the 
colistitution and laws were, in times of 
calm reflection established, should from 
special causes be ready to sanction an in- 
fraction of those sacred ^aranties of 
public liberty. It would indeed be a 
crown of imperishable honor to them, to 
be always found on the side of the consti- 
tution in all assaults upon it; and upon 
that of law and order, in all popular dis- 
turbances, whether in Philadelphia, Rhode 
Island or elsewhere. If they be thoroughly 
imbued with the spirit of their profession 
and the principles of their noble science, 
there is every probability, that wherever 
they be arrayed, there loiU be the cause 
of genuine law and order. 

In Enghind,in the celebrated Wat Ty- 
ler rebellion, in 1381, the iasargpents were 



particularly exasperated against the law- 
yers. In that outbreak, they may have 
had some show a£ justification, for their 
burdens were none of the lightest, and 
were in part attributable to Simon De 
Sudbury, Chancellor of Richard II., and 
his legal advisers. Walsingham, in his 
account of Wat Tyler's rebellion, says, 
that he wished to obtain a commission to 
decapitate all the lawyers and all who 
were learned in the law, or had any offi- 
cial connection with it; for he conceived, 
that all those learned in the law being 
slain, after that, there would either be no 
law, or it would be made to suit their 
pleasure.* 

The same hostility to lawyers animated 
the followers of Jack Cade, in the time 
of Henry VI. ; and hence Shakspeare, 
who has held up such a true mirror to all 
the liistoric periods of which he wrote, as 
well as to human nature in general, thus 
introduces Cade in a dialogue with " Dick 
the butcher.'* 

Diek. '* The first thing wo do, let*s kill sll tho 
lawyers.** 

Code. ** Nsy that I roeaa to do. Is not this a 
IwnentAUe tbingi that of « akin of an inaoeent 
lamb shoDid be made parchment 7 that parch- 
meat, being scribbled o'er, shoofd undo a men 7" 

And again, as late as 1780, in the riots 
of that year in England, siege was laid 
to th^ Inns of Court, with the intentioii 
of exterminating all the lawyers, ** diat 
the skin of an mnocent lamb might not 
be convfnted into an indictment.*' If there 
be any thing in this against the liberty of 
the citizen to be redressed by such means, 
it would be more rational and consistent 
to besiege and destroy the Parliament ; 
for did not their laws require it, lawyers 
could not possibly convert parchment to 
any such use. 

In the United States, as Already stated, 
there are no alliances or affinities u»> 
friendly to liberty, to whioh the legal pro- 



« « Voluit namque ad alia commissiooem pro so 
pt 8U>8 obtinuisse, ad decollandum omnes jaridioos 
et universos qui vel in lege docti faere vel cam. jure 
raliono officii commnnicavere. Mente nerope eon- 
ceperat, doctisin lege necatis, aniversa juxta eom- 
moiiia piebis scitnm do ceteio ordinari, et nnUam 
omnino legem fore fnturam vel si futora ibret, etm 
pro suorum arbitrio statuenda.*' WaUinghtun, p. 
361. Quoted by Lord Campbell, m lives of the 
I Chancellors, vol. I p^ 936, note. 
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feision are liable. They spring from the 
people, move among them and are of 
them ; no claas are more identified with 
the people, or have so much to do for and 
with their public and private interests. 
Even vrere it possible tor them to enter- 
tain any unjgst, ambitious aims, their own 
children, nearest and dearest friends and 
relatives, engaged in all thu other pursuits 
of an untrammelled and ever active popu- 
lation, must be their victims; and this 
>yould be an irresbtible check. They 
would also be prevented from any con* 
sistency of purpose, by the fluctuations in 
their ranks, the diversity of individual in- 
terests and their necessary dependence 
upon those over whom they would be sup- 
posed desirous to tyrannize, or elevate 
themselves. To some, these observations 
may seem directed against a man of 
straw ; and they would appear so to me, 
but for the sentiments and doctrines which 
have been put forth with no inconsider- 
able weight of authority, in this latitude, 
at least, in times of exciting popular elec- 
tions. 

The views which I have presented as 
to the character and dispositions of the 
legal profession, apply to them only in 
the aggregate. No doubt many strong 
instances might be cited, militating against 
them. But from some of the strongest 
and best established principles of mental 
philosophy, the conclusions here drawn, 
must in the main be correct, as surely as 
the colored medium through which we 
look, imparts its hue to the spreading land- 
scapo. It must be admitted, with M. De 
Tocqueville, that the tendencies so natu- 
ral to the members of the bench and bar, 
*' are not sufficiently strong to sway them 
irresistibly;" and I have stated some 
counteracting circumstances in the situa- 
tion of American, and especially of Vir- 
ginia lawyers. 

Nor do I mean to say or intimate, that 
the lawyers with their conservative prin- 
ciples are to be found in any particular 
political party. Men who espouse the 
same general principles, and are actuated 
by the same patriotic motives, may de- 
duce different consequences and applica- 
tions from those principles, and become 
affiliated with those ot different, it may 
be of opposite characters and opinions. 
It will be well for the country to find her 



lawyers in every political par^ ; for there 
is good reason to expect that they will not 
be the destructives and disoTganizers of 
any party ; but prove a ** lump of leaven'' 
to those vrith whom they may become 
associatied. Among such may we expect 
to find the Phocions and Aristides of tho 
republic. 

These views of the conservative cha* 
racter of the le^l profession in Englacd 
and the United States, ara rather strength- 
ened than weakened, by the somewhat 
opposite results in France ; for the cause 
being removed, we cannot expect the same 
results. There, as we are informed by 
De Tocqueville ; the advocate inquirea 
what should have been done and adduces 
his own reasons for the course he recom- 
mends. " The most trifling litigation," 
says he, ** is never conducted without the 
introduction of an entire system of ideas 

Sicuhar to the counsel employed."* 
ence naturally arise a wildness of spe- 
culation and fervor of innovation. The 
lawyers mainly contributed to overthrow 
the French monarchy, in 1789, which was 
certainly most oppressive, though most 
of its evils were inherited along with its 
crown, by tlie unfortunate Louis XVI. 
The part taken bv the lawyers was, no 
doubt, partly owing to their being ex- 
cluded from a participation in the legis- 
lation of the kingdom ; but to this must be 
added the want of a conservative princi- 
ple in the' profession itself. And about 
that time, too, the most unbridelled license 
of political speculation was given and in- 
dulged by all classes, the court not ex- 
cepted, and called forth an almost sepa- 
rateprofession — ^thephilosophists. It must 
be dangerous to entrust important affairs 
of government to men, whose minds are 
little imbued with revei*ence for the past, 
and so ready to devise and promulge sys- 
tems the more pleasing to their authors 
and their admirers, in proportion as they 
are new, and best subserve their immedi- 
ate purposes. 

Yet a French advocate must be exten- 
sively acquainted with the statutes of his 
country, and the habit of expounding and 
enforcing them, may naturally produce 
some conservative regard for laws passed 
by the constituted authorities. 
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Though the impetuous torreot of Mir- 
abeau'e eloqaence had contributed so 
much to roll on the devastating flood of 
the French Revolution, he was himself 
eoDBtrained to say, ** thus far and no far- 
ther f* and was engaged in an efieit to 
arrest its swollen progress, when death 
hurried him from tne scene. 

It may be objected, that such a sub- 
missive revereatial spirit, as is herein re- 
commended, is that of an abject, and 
would uphold the autocracy of Russia 
and the despotism of Turkey, as well as 
the fi^e polity of our Union. But it may 
be repHad, what have they to expect from 
sudden changes, or revolution i And it 
is not BO easily to be determined that the 
interests of their subjects are not rather 
promoted by stability, with such ameliora- 
tions as may be slowly wrought, than by 
a spirit of anarchy. But, in short, noth- 
ing that I have said contemplates such a 
state of things. We are in the full enjoy- 
ment of liberty ; and the problem is not, 
how to obtain, but kow to preserve it. 
Our past is one of glory, honor and safety ; 
and in reverencing it and the wortlpes who 
have made it illustiious, we only revere 
what is highest and best. May not our 
situation be likened, without irreverence, 
to that of the angel Raphael, when sent 
on his errand of mercy and warning to 
our first parents, surrounded with perils 
and temptations 1 Did he look back, his 
eye rested on the ** Garden of God, with 
cedars crowned above all hills ;" whilst 
before him was his mission to man. Our 
career thus far, has been bright and illus- 
trious, and crowded all along with divine 
blessings ; and in looking back, the pat- 
riot's vision, however expansive it may be, 
is filled with the image of the peerless 
Washington, heaven's best gifb to our 
country. Before us is our mission, our 
destiny, not without dangers ; and with the 
lamp of experience, the light of the past, 
to guide us, we may march triumphantly 
onward, to hail other Washingtons, 



COMMON LAW POINTa 



BILLS OF 



EXCHANGE DRAWN IN FOREION 
COUNTRIES. 



A CASE in the English court of common 
pleas, lately reported, Steadtnan v. Dm- 
hamd, 1 Com. Bench. R. 889, suggests 
of increased caution m n«k. 



the 



necessity of mcreased caution m ne- 



"WhoMpiocMtoila, 
Saond to Science, Liberty and Rig^ht, 
And Peace, through every a^^e divinely bright ; 
Shall riiine the boast and wonder of mankind 7" 

But it is time to close this introduction, 
already longer than was intended. 



fotiating bills of exchange, purporting to 
e drawn in foreign countiies. The ftcts 
were as follows:— The plaintiff, Stead- 
man; became indorsee for value of a bffl 
for 58/., payable in London, but written 
in the French language, and dated at 
Vichy, a town in France. The bill not 
having been paid at maturity, the indor- 
see brought his action against the accep- 
tor, Duhamel ; and upon the production 
of the bill, which was not stamped, it was 
objected to, and to support the objection, 
evidence was jiven, that though purport- 
inglo be a foreign bill, it was really drawn 
in London. It further appeared, that the 
bill was drawn in the form of a foragn bill, 
at die express suggestion of the £fend- 
ant, and the plaintiiT, when he took the 
bill, had no reason to suppose it was other 
than it appeared upon the face of it to be. 
Lord Denmam, who tried the cause on 
circuit, allowed the bill, under the cir- 
cumstances, to be read in evidence, re- 
serving leave, however, to move to enter 
a nonsuit, if the couit should be of opin- 
ion that the defendant was not estopped 
from raising the objection that the bill 
was unstamped. 

In arguing the case in the eourt above, 
the plaintiff's counsel relied mainly on 
the ground, that the defendant having al- 
lowed the bill to go into circulation as a 
foreign bill, ought not to be permitted to 
set up his own fraud as an answer, to an 
innocent holder who received the bill hona 
fide and without notice of any irregula- 
rity. Several authorities were cited as ex- 
pounding the rule of law laid down by the 
Queen's Bench in Ptckard v. Seart, 6 Ad. 
& EL 469 ; 2 Nev. & P. 488. See also 
Gregg y. Welle, 10 Ad. & El. 90 j 2 P. 
& D. 296 ; PiU v. Ckappelaw, 8 Mees. k 
W. 616, & Sug. Vend. & Pur. 10th ed. 
vol. 3, p. 428, "that where one by his 
words or conduct, wilfully causes another 
to believe the existence of a certain state 
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of things, and induces him to act on that 
belief so as to alter his own previous po- 
sition, the former is concluded from arer- 
rin^ against the latter the existence of 
a different state of things at the time/' 

The court, after taking time to consider, 
intimated that the doctrine of estoppel 
was not stiictly applicable to the case, 
and that the dedsion of the question must 
be goyemed by the provision ofthe Stamp 
Act, 31 Greo. 3, c. 25, s. 19, which is incor- 
porated in the later acts, and enacts that 
no l»ll or note, liable to the duty, shall be 
pleaded or given in evidence in any court, 
or admitted in any court to be ^od, use- 
fiil» or available in law or equity, unless 
stamped* The judgment proceeded on 
the ipround that whenever it appeared on 
a tnal, that an instrument tendered as 
evidence was not properly stamped, the 
objection strictly was one to be made by 
the court ; and there was no reason, either 
upon principle or authority for saying, 
that when such an objection was taken 
by a party, the court should not give ef- 
fect to it. It was therefore determined, 
that the bill ought not to be received in 
evidence and that the verdict taken for the 
plaintiff, must be set aside and a nonsuit 
0iitefed* 



[Ik Eqmi^.] 

B0hn tfw HkMMNnOile CUof Jovtioo COLLIER. 

Tbb BIayor and Council of thb City 
OF Columbus t. Ropobrs, et <d. 

1*he city of Coktmbos, in Gooipa, ineoiporatod by 
aa act of the logialaturo of &at state, in virtue 
of its corporate powen, erected a bridgre acron 
the Chatahoochie river, the western bank of 
which is in Alabama ; afterwards, the legisla- 
tnrs of the latter state paaed anaet, ledtiof that 
the western abutment of the bridge rested npon 
the lands of D. M. and otheia, and therenpon 
enacted, that the parties whose lands were thus 
encioaehod npou, and then: assigns, were antho- 
liied to make and erect all thuigs necessary to 
the permanent erection of the western abotmeat, 
on their own landi ; that the bridge as then lo- 
eated should be permanent, that no penon 
chould be authorized to erect a bridge, or attach 
an abntment on the western bank of the Chata- 
hooohie, nor establish any bridge er ferry within 



two milee thereof: IWtAsr, if any one riiaO 
establish abridge or ferry, in nolation of tbispa»» 
hibition, he shall pay twenty doUam for oTery 
day he shall keep the same in operation. Upon 
the payment by D. M. and others, and their ae- 
sociates of one half the Talne of the bridge 
erected by the dty, then they were authorised 
to receiire at the western abntment toll, the rates 
of which were prescribed. . D. M. and otheiv 
conveyed to the city of Columbus, not only the 
land on which the western abutment rested, bat 
the priTileges and immunities conferred by the 
statute. AAerwards, the commiarionen' coort 
of revenue and roads of Ronell county, ordered 
that a gate be erected immediately west of the 
bridge, and that toll be required of all persons 
passing over any of the hridget of that county, 
fixed rates of toll, and caused the gate thns erected 
to be leased, dec. Held-^l, That although the city 
of Columbus was a foreign corporation, itaporchaae 
from D. M. and oUiers; invested it with tlie privi- 
leges and immunities conferred by the act of tho 
Alabama legislature. 2. That the order of the 
court of revenue and roads, and consequent pro- 
ceedings, was an invasion of the franchise thus 
acquired 3. That it was competent for a court 
of chancery to protect the rights of the city, by 
enjoining the collection of toll by the leasee of 
the gate, and by causing the same to be abated ; 
and this, although the statute imposed a penalty 
for a violation of one of its provisionsi 4. Th^ 
the city might file a bill ia its corporate name, 
without making the Attoraoy General or the 
state of Albama a party complainant 



Writ of Error to the Court of Chanceiy 
sitting in Russell. 

The plaintiff in error allege in their 
bill, that the city of Columbus was first 
incorporated by the legislature of the 
state of Georgia, by the name of the In- 
tendent and Uommissioners of the town 
of Columbus, and " vested with certain 
powers, privileges and immunities," 
among which was the right to hold real 
estate, to construct a bridge across the 
Chattahoochie, at or near the city, and 
have the exclusive right of demanding 
and receiving tolls for passing over the 
same. Afterwards, the corporate name 
was regularly changed to *• The Mayor 
and Aldermen of the city of Columbus,'!' 
willh a continuation of the powers and 
privileges conferred by the first enact- 
ment. 

In 1833, the complainants, at great ex- 
pense, caused a bridge to be erected at 
the place designated — the eastern abut- 
ment being in the city of Columbus, and 
the weatem in the town of Girard, in Rus- 
sell county, Alabama;- since which time, 
up to the hindrance complained of, com- 
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plaioant has exercified exclusive control, 
aad received tbe estobUshed tolls for crosa- 
iagthe same. 

Previous to building the bridge, Daniel 
McDougald and others caused the town 
of Grirard to be laid off into lots, upon a 
tract of land which diey were proprietors, 
known as ** Marshall's reserve," with 
streels through the same. These lots 
wera sold to individuals, and the streets 
have been used as public highways. The 
principal street was from the western abut- 
ment of the bridge, due west through the 
town, and is the only, one by which the 
bridge can be approached; the town is 
incorporated, and no overseer has for a 
long time been appointed by the county 
of Russell over this street. 

In the year 1834, the legislature of Ala- 
bama passed an act, authorizing Daniel 
McDougaM and others, proprietors of 
Che land on which the western abutment 
was located, and their assignees to take 
tolls there. Afterwards, in the same 
year, McDougald and others sold this land 
and the privuege of receiving tolls> as 
conferred by the a^ to the complainants, 
and made a deed by which they tratis- 
ferred the land and the franchise.' 

The GonimissionerB' Court of Revenue 
and Koads of Russell county, at a regular 
term thereof, on the second Monday of 
March, 1846, ordained that a gate be es- 
tablished on the street running west from 
the bridge, and that toll be required of all 
persons passing over any of the bridges 
in that county ; and at the same time pro- 
vided for the disposition of the gate, med 
the rates of toll, &c. Afterwards, the 
court leased the gate to the highest bid- 
der, when William Rodgers became the 
lessee, and on the 16th March, erected a 
fpate at the western abutment of the bridge, 
completely obstructing the street and pre- 
venting the approach o{ the bridge from 
the west. The lessee is demanding toU 
from all persons who cross complainant's 
bridge, except the citizens of Russell 
county, and unless it is paid, he refuses to 
permit them to proceed — and this whether 
they have passed any bridge in the county 
or not. 

The Gommissionero' Court have not 
caused to be constructed any bridge, so 
as to make the establishment of the gate 
necessary, at the place where it is located. 



It is therefore charged, that the gate has 
been erected to ob^ruct the street, so as 
to injure the complainant in the en- 
joyment of their rights ; and that il is 
not only to the prejudice of their rights, 
but to the ** annoyance, molestation and 
damage of the citizens both of Georgia 
and Alabama" — in fact it is a common 
nuisance. 

The bill prays that the^ judge of the 
county court and the Commissioners of 
Revenue and Roads, who are designated 
by name, and Rogers, the lessee, may be 
enjoined fix>m all further proceedings un- 
der the order, from collecting toll at the 
gate erected, or any other that may be 
placed across that street; that the gate 
may be abated, and such other relief as is 
proper be granted, &;c. 

An injunction was granted acooidinglj, 
but afterwards, upon motion of defend* 
ants, the bill was dismissed for want of 
equity, and ordered that the complainant 
be taxed with the costs. 

J. W. Prffor and S. F. Bice, for the 
plaintiff in error, made the following 
points : 1. The gate erected under the 
authority of the Court of Revenue and 
Roads is a public nuisance. 5 Parter^i 
Rep. 312 ; see Clay's Dig. 512, § 2i ; 613, 
§§ 25, 26. The act of the Alabama legis- 
lature, passed in 1834, when accepted by 
MoDousaJd and his associates, and the 
sale and assignment was made there- 
under, operated as a contract, so ^at 
neither the court nor the legblature could 
have divested or abridged the benefit 
which the act conferred. In this view, 
the gate was not only a violation of the 
private rights of the complainant, but 
operated as a public nuisance. 13 Pick. 
Rep. 169 ; 22 Id. 333, 353. 

2. The Commissioners' Court of Russell 
has not power to order or authorize the 
erection of a toll gate ; and if it possessed 
such a general power, could not exwciae it 
in an incorporated town, whose streets have 
been dedicated to the public use, and are 
under die supervision of dlie coiporate of^ 
ficers. 6 Pet. Rep. 431. 

3. The acts of the Greorgia and Alaba- 
ma legislatures-*the conveyance by Mc- 
Dougald and others, and the exercise of 
the right there conferred upon the com- 
plainant, vested an unquestionable right* 
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for tbe protection of wbicb an injanctioh 
u the proper remedy. 2 Stew, Rep. 211 ; 
1 Johm, 01. R. 611. 615 ; 5 Id. 101, 110 ; 
6 Id. 439 ; 2 Story's Eq. 204 ; Eden on 
Jnj. 162—3 ; 4 Paige^s Rep. 510. 614 ; 
12 GiU^ J. Rep. 1, 12, 91, 129 ; 16 Pick. 
Rep. 512 ; 5 Porter's Rep. 313. 

4. An action at law would afford an 
incomplete remedy — ^it might compensate 
the party injubed tor the past, but it could 
not prevent a repetition of the grievance. 
See 13tb and 22d Pick, supra. 

5. The right of the complainant to re- 
ceive tbe tolls need not be ascertained by 
suit at law, to authorize tbe interference 
of equity. All the facts appear upon 
paper, and must, upon a motion to dis- 
miss, be taken to be true— tbev cannot be 
controverted otherwise tban by answer ; 
and until this comes in, it cannot be known 
that any fact will be controverted. Eden 
an Inj. 168 ; 2 Johns. Oh. Rep. 162, 165; 
5 Porter^s Rep. supra. 

6. It is not admitted that tbostate should 
have been made a party to the bill ; but if 
this was necessary it is insisted the bill 
should not have been dismissed, but re- 
tained that the proper parties might have 
been made. 12 Gill Sf J. Rep. smpra. 

J. E. Bdser and S. Heydenfeldt, for 
the defendant It is admitted that a cor- 
poration created in another state may 
sue here, (2 Stew. Rep. 147,) and it may 
file a bill to restrain an interference with 
its chartered privileges ; but it cannot be 
a common informer. 2 Strange's R. 
1240; 2 Paige's R. 116. Notwithstand- 
ing the terms of the act of 1834, in favor 
of McDongald and others, it did not au- 
torize these persons to transfer their inter- 
est in the subject to the complainant. 13 
Vin. Ab. 603, § 1. A foi-eign corpora- 
tion can't hold real estate here— nor can 
it exercise a franchise without the state 
to which it owes its creation. 1 Stew. 
Rep.^9] 5 Porter's Rep. 279; 2 Paige's 
R. 116. 

The act of the Alabama legislature 
makes the collection of tolls at the west 
end of the bridge a franchise ; if a party 
not authorized to receive them, usurps it, 
the remedy against him is by quo warranto, 
Und not by a proceeding to restrain or 
punish for a nuisance. 7 Com. Dig. Quo 
Warranto, (A) 190 ; 6 Vin. Ab. 293, § 6 ; 



312, § 2; la Id. 613, §6; 2 Aku Repi 
140. But if it be a nuisance, redress 
should be sought by action at law, and a 
court of equity has no jurisdiction^ 4 
Wend: Rep. 9 ; 9 Wend. Rep. 315 ; 7 
Porter's Rep. 23S. 

The grant to McDoogald enabled hira 
to put the abutment upon his own iand^ 
but tbe street on which the abutment now 
rests, was. before the grant, dedicated to 
the public use. and do^ not come withia 
the terms of the acL Chardon's Droits 
D. Alluvion, chap. 6. § 159. 

If one person has sustained special da* 
mage by a pMie nuisance, he may re- 
dress it by an action against the party who 
erected it ; but the goiky person should, 
except in this instance, be proceeded 
against criminally, so as to abate the nui- 
sance and punish him. 12 Pet. Rep. 92. 
It is. however, admitted, that an informa- 
tion in equity in the name of the state, at 
the relation of the aggrieved party, may 
be maintained. 4 Hawks' R^. 384 ; 5 
Porter's Rep. 313 ; 12 Pet. Rep. 91 ; Z 
Atk. Rep. 751. 

The grant of the legislature to McDon- 
gald and others, was the creation of a 
trust for the public convenience, and could 
not be assigned — the assignment was a 
breach of the trust and operated a for- 
feiture. 2 Bac. Ah. Tit. Execution, C; 
1 Cow. & H.'s Dig. 374 ; 19 Johns. Rep. 
456. But if the franchise has been in- 
vaded by the defendants, the statute pre- 
scribes the penalty, and for this the party 
injured should proceed. 

The streets of the town of Girard are 
public highways, and the commissionera' 
court of Russell might erect a toll gate 
across them. 5 Par f-er's Rep. 311; Cla^s 
Dig. 513. §§ 25. 26. 

^ If the gate erected under the autho* 
rity of the commissioners' court is not 
placed upon the complainant's land, then 
they have no right to enjoin the collection 
of tolls — ^nor is the allegation sufficient 
that complainant's profits are Hkely to be 
diminished. 11 Pet. Rep. 420. If the 
tolls have been improperly collected in 
Alabama, they may be recovered back. 
Clay's Dig. 513. § 27 ; 2 Porter's Rep. 
307, but this furnishes no ground for an 
injunction. The doctrine that a franchise 
cannot be impaired, and that all compe- 
tition may be excluded, cannot be main- 
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tained— monopolies are against the policy 
of the state. 19 Vea. Rep. 616; 4 T. 
Rep. Q&Q I 2 B. if Adol. Rep. 792 ; 2 
Paige'a Rep. 116 ; 1 Wheat. Rep. 115. 

Chancery will not exercise a primary 
jurisdiction in cases oT nuisance, unless 
the necessity be pressing — ^there must first 
be a trial at law. 18 Ves. Rep. 245 ; 2 
Dana's Rep. 158 ; 12 Pcf. Rep. 91 ; 7 
Porter'e Rep. 238 ; 3 Ired. Eq. Rep. 301 ; 
10 Wend. Rep. 324 ; 3 Afk. Rep. 750 ; -5 
Porter's R. 313 ; 4 Hawk. Rep. 384. 

The court of rercnue and roads may 
license the erection of a toll gate, or a 
bridge, or the establisment of a ferry at 
'• a city or town," though within two miles 
of another previously licensed. Clay's 
Dig. 508, § 7 ; 514, § 29 ; 2 Porter's Rep. 
296. One prejudiced by a private feny 
illegally useu, may restrain its use hy an 
injunction, and in principle the cases cited 
for tlie plaintiff in error do not go beyond 
diis. See 2 Satind. Rep. 172; Wtlles' 
Rep. 508 ; 1 N. Sf McC. Rep. 387 ; 5 
JoAns. Ch. Rep. 101 ; 2 Stetaart's Rep. 
211. 

Collier, C. J.— The act 1834, referred 
to in |he bill, recites that the commis- 
sioners of the town of Columbus " have 
erected a bridge across the Chattahoochie 
river, opposite that city, and that the wes- 
tern abutqient of said bridge rests upon 
the lands of Daniel McDougald, Robert 
Collins, James C. "Watson and Burton 
Hepbm*n, within the chartered limits and 
jurisdiction of this state." And there- 
upon enacts, that the parties whose lands 
are thus encroached upon, and their as- 
signs, are " authorized to make and erect 
all things necessary to the permanent erec- 
tion of the western abutment of said 
bridge, on their own lands." The bridge 
as then located, was declared permanent, 
and it was enacted that no person shall be 
authorized to erect a bridge, or attach an 
abutment to the western bank of the Chat- 
tahoochie river, nor establish any ferry 
within two miles of the bridge, either 
above or below. If any bridge or ferry 
is established within two miles of that 
then erected, the owner of such bridge 
or feiTy, shall forfeit and pay for every 
day he shall keep the same in ooeration, 
or it shall '' remain attached ana affixed 
to the western bank of the Chattahootchie," 



the sum of twenty dollai-s. Furthery upon 
the payment by McDougald, Collins, 
" and their associates, or assigns," of "one 
half the value of the bridge erected as 
aforesaid," then they wera authorized to 
demand and receive at the western abut- 
ment, toll, the rates of which are pre- 
scribed by the act. Under the authority of 
this enactment, McDougald and his asso- 
ciates conveyed to the complainant, not 
only the land on which the western abut- 
ment of the bridge rested, but also the 
privileges and immunities conferred by 
the act. The questions now to be con- 
sidered are — 1. Was the conveyance 
effectual to invest the complainant with a 
title to the land, or the right to ** demand 
and receive tolls" from pei-sons passing 
over the bridge ? 2. Does the bill dis- 
close a case which authorizes a court of 
chancery to grant an injunction 1 

1. We need not inquire whether it is 
competent for a corporation created in 
one state, to purchase and hold lands in 
another state, but we think it well worthy 
of consideration, whether such a sale, cod- 
sumated by deed, would not estop the ven- 
dor, or whether a wrongdoer would be 
permitted to insist on its invalidity 1 
There can be no question but the convey- 
ance by McDougald and others, confer- 
red upon complainant the right to enter 
and occupy the land, through its agents. 
But whatever' may be the law in respect 
to the land, we think there can be no 
doubt of the complainant's capacity to 

gurchase the franchise granted by the act. 
uch a right intimately concerned its in- 
terests, was necessary to the consummation 
of its title to the entire bridge, and to an 
investiture of the privileges and profits 
which its construction contemplatea. 

The right of a corporation to make 
contracts, in a state other than that of its 
creation, has been considered with great 
ability and clearness in several cases, by 
the supreme court of tliQ United States. 
13 Peters' Rep. 521 ; see also,>14 Pet. Rep. 
60, 122, 393. In the case first cited, it 
was conceded that a corporation could 
have no legal existence out of the limtls 
of tho sovereignty by which it is created ; 
it exists in contemplation of, and by force 
of the law, and where that law ceases to 
operate, it can have no legal existence. 
'* It must dwell in the place of its cret* 
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tioUf and cannot migrate to another sove- 
reignty." But while its habitation and ex- 
istence in the land of its birth, is tiius for- 
cibly stated, it is said that its locality cre- 
ates no insuperable objection to its con- 
tracting in another jurisdiction ; that al- 
though it is an " artificial being, invisible 
and utangible, yet it is a person for cer^ 
tain purposes, in contemplation of law/' 
and has oeen recognized as such, not only 
by the decisions of the Supreme Court of 
United States, but by other tribunals. 
See 11 Wheat. JR. 412 ; 12 Pet. R. 136 ; 
8 P&rter^s Rep. 404. It is th^n said, that 
as natural persons through the inter- 
vention of agents, make contracts in 
countries in which they do not reside, no 
objection is perceived to the capacity of 
an artificial person, to contract in the same 
manner within the scope of its powers, in 
a sovereignity within which it does not re- 
side ; provided the lex loci contractus per- 
mit such a contract to be made by it. It 
is admitted that the corporation must 
show that the lew of its creation gave it 
authority to make such contracts through 
such agents. But ** it is sufficient that its 
existence as an artificial person in the state 
of its creation, is acknowledged and re- 
cognized by the law of the nation where 
the dealing takes place, and that it is per- 
mitted by the laws of that place, to exer- 
cise there the powers with which it is en- 
dowed." Again : " The cases of con- 
tracts made in a foreign country, are fa- 
miliar examples; and courts of justice 
have always expounded and executed 
them, according to the laws of the place 
in which they were made ; provided, that 
law was not repugnant to the laws or 
policy of their own country. The comity 
thus extended to other nations, is no im- 
peachment of sovereignty. It is the volun- 
tary act of the nation by which it is offered, 
and may be refused by it at pleasure." 
Further, " It is nothing more than the ex- 
istence of an aitificial pei-son created by 
the law of Another state, and clothed with 
the power of making certain contracts. 
It is but the usual comity of recognizing 
the law of another state." These propo- 
sitions are amplified and illustrated in the 
cases referred to, by argument and autho- 
rity so satisfactory, as to have received the 
approbation of the profession generally. 
See 2 Lord Raym. 1532; S. C. 1 8tra. 



Rep.eU; 2 Id. S07; 1 C. Sc P. Rep. 669 ; 
2 Dow*s Rep. 196 ; 5. G 3 Sim. Re^. 
338; 2 Rand. Rep. 465; 5 Id. 471; 10 
Mass. Rep. 91 ; 5 Conn. Rep. 560 ; 1 Mis- 
souri Rep. 184 ; .8 Dana's Rep, 114 ; 4 
made/. Rep. 202 ; 7 Mart. Rep. 31 ; 2 
Stew. Rep. 147. 

The statute in question tn totidem verbis 
confers the franchise upon the individuals 
designated, or their assigns ; thus giving 
ih advance the legislative sanction to an 
assignment of the immunities and benefits 
it granted. This proposition is so obvious 
from the terms employed, as well as from 
the motives which must have induced the 
passage of the act, and its subject matter, 
that it requires no illustration. Where 
franchises are conferred in consideration 
of the personal confidence reposed in the 
grantee, perhaps it would not be permis- 
sible to assign them ; especially if they 
involve a trust for the public. But where 
they are obtained merely with a view to 
individual advantage, we cannot very well 
conceive of any objection to their trans- 
fer, though the act creating them does not 
expressly provide for their assignment 
It results tnen, that the compliunant was 
competent to purchase the interest of Mc' 
Dougald and his associates, m the fran- 
chise which the legislature eranted them ; 
and that the latter were authorized to sell 
the same. This brings us to the consider- 
ation of the second question. 

2. True, the case stated in the bill does 
not show .that the bridge itself, or its ap- 
purtenances, have been injured by the de- 
fendants, or that they have interfered with 
its possession, or in any manner prevented 
the complainant from receiving toll from 
persons passing over it But it is alleged, 
that under the authority of the commis- 
sioners' court, a gate has been erected, 
immediately west of the bridge, through 
which no one is permitted to pass, either 
fi*om or towards it, but upon the payment 
of toll — ^thus prejudicing the complainant's 
rights, &c. The consequence of the act 
complained of might have been stated 
with more particularity, yet we think it 
is substantially alleged, that the lessee 
under the order of the court, is participa- 
ting, or attempting to participate, in the 
complainant's franchise, and will dimin- 
ish their profits, by adding to the price of 
passing the bridge. Upon this hypothesis, 
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we will consider the cause. In Osbam v. 
U. S. Bank, 9Wheat. Rep. 738, 841,wbich 
was a bill for an injunction, at the suit of 
the defendants in error, to restrain the sei- 
zure of the money and property of the 
bank, in payment of a tax imposed by the 
legislature of Ohio, the court said, the in- 
terference of chancery for the protection 
of parties in the enjoyment of a franchise, 
••has most fi-equently been, to restrain a 
person from violating an exclusive privi- 
k^ by participating in it. But if, instead 
of a continued participation in the privi- 
lege, the attempt be to disable the party 
from using it, is not die reason for the in- 
terference of the court rather strengthened 
than weakened/' The grounds upon 
which an injunction is granted is, to pre- 
vent a permanent injury from being done to 
the party entitled to the franchise or privi- 
lege,whicb injury cannot be estimatedmda- 
mages, and there are many cases of continu- 
ing injuries against which a court of equity 
will interpose. In the case cited, it was 
added, '' The single act of levying the tax 
in the firat instance, is the cause of an action 
at law ; but that affords a remedy only for 
the single act, and is not equal to the re- 
medy in chancery, which prevents its repe- 
tition, and protects the privilege." So it 
has been held that a court of equity, pur- 
suing the analogy of the law, that a party 
may maintain a private action iorspecidl 
damage^ even in case of a public nuisance, 
will now take juiisdiction of a public nui- 
sance, at the instance of a private person, 
where he is in imminent danger oi suffer- 
ing a special injury, for which, uuder the 
circumstances of the case, the law would 
not afford an adequate remedy. 12 Pet, 
Rep. 91, 98 ; 19 K«. Rrj). 616 ; 6 Johns, 
Ch, Rep. 439. And in the last case cited, 
«n injunction was granted to restrain a 
party from obstructing a street by build- 
wg a house thereon; it being considered 
not only a public nuisance, but produc- 
tive of iiuury to the plaintif& in particu- 
lar, by affecting the enjoyment and value 
of their property in the vicinity. See 6 
Johns. Ch. Rep. 46 ; 1 Nich. H. ^ C. Rep. 
436 ; 5 Porte's Rep. 279. 

In Bemis v. Upham, 13 Pick. Rep. 169, 
It was contended at the bar, that chancery 
would take jurisdiction of nuisances 
only in urgent cases, where the prompt 
joiterpositbu of the court is necessary, by 



immediate injunction, and where the pro- 
ceedings at law would be too slow, ^ut 
the court considered that the promptness 
of the remedy in equity, though certainly 
one of its advantages, was no test of su- 
perior efficacy and completeness; and 
added, " we think it sufficient that the re- 
medy in equity is more adequate and 
better adapted to reach the justice of the 
case, and more complete by being at once^ 
more conmrehensive and effectuaL" See 
IGiUtfJ. Rep. 1 ; 4 Hawks. Rep. 384. 
It is a necessary sequence from these cita- 
tions, that the party aggrieved is not 
obliged to establish his. right at law, be- 
fore he invokes the aid of equity to pro- 
tect him in its enjoyment, unless it be 
doubtful. In the VroUm Turnpike Co. v. 
Ryder et al., 1 Johns. Ch. Rep. 611, it 
was held that an injunction will be 
g^nted to secure to a party the enjoy- 
ment of a privilege conferred by statute, 
of whidi he is in the actual possession, and 
when his title is not put in doubt. There, 
a turnpike company, incorporated with 
the exclusive privilege of erecting toll- 
gates and receiving toll, had duly opened 
and established the road, with gates, &c. ; 
and certain persons with a view to avoid 
the payment of toll, opened a by-road, 
near the turnpike, ana kept it open at 
their own expense, by which persons were 
enabled to avoid travelling through the 
gate and paying the toll to the plaintiflb ; 
a perpetual injunction was granted to pre* 
vent the defendants from using, or alloW" 
ing others to. use such road ; and the same 
was ordered to be closed. The court said, 
The jurisdiction in such a case is ex- 
tremely benign and salutary. Without it, 
the party would be exposed to constant 
and ruinous litigation, as well as to have 
his rights excessively impaired by frauds 
and evasion. If such a contrivance as 
this case presents is to be tolerated, all 
our statute privileges of the like kind* on 
which millions have been expended, would 
be rendered of little value, and the mo- 
neys have been laid out in vain." See 2 
Stew. Rep. 211 ; 5 Johns. Ch. Rep. 111. 

The principles we have stated as suft> 
tained by adjudged cases, are all noticed 
by the learned author of the <;ommenta- 
ries on equity jurisprudence, as furnishing 
grounds for the preventive and protective 
interference of equity, by injunction; and 
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he cites many decisions which not only 
^ow that he is well supported, but an 
increased disposition of courts of chancery, 
in modem times, so to mould its jurisdic- 
tion in this respect, as to afford an ade- 
quate remedy to parties and to subserve 
Uie purposes of justice. 2 Story* 9 Eq. §§ 
625 to 629. 

There can be no question but in cases of 
- public nuisances properly so called, that 
an information lies at the suit of the At- 
toraey General in equity to prevent the 
grievance, and in some cases of pressing 
necessity to abate it. See 5 Porter's Rep. 
279 ; 2 Story's Eq. §§ 922 to 924. Yet in the 
case of a public nuisance, which specially 
affects an individual, it is competent for 
him to become an actor in his own name, 
and this whether he seeks redress in 
equity or at law ; and neither reason or 
authority require a party to sue in the 
name of the state, in order to protect him 
in the enjoyment of a franchise duly 
created. The citations we have made 
show this, not only by express adjudica- 
tion, but by the form in which the suits 
were brought. See also 9 Johns. Ch, Rep. 
439 ; 1 Green's Ch. Rep. 67 ; 21 Pick. Rep. 
344 ; 1 Baldw. Rep. 231. 

We need not inquire whether the act 
of 1834, operated as a contract, or was a 
mere gratuity on the part of the state, 
which did not to any extent restrict the 
fhture action of the legislature. Whether 
it be considered the one or the other, it 
certainly confen*ed a franchise, which the 
court of revenue and roads could not di- 
vest or infringe. 2 Porter's Rep. 296 ; 
11 Peters' Rep. 420. 

The penalty which the act prescribes is 
not for the grievance for which the com- 
plainant seeks redress ; but it is the erec- 
tion of a bridge, or the establishment of 
a ferry within two miles of the complain- 
ant's bridge, which is thus punishable. 
There is then no foundation for the objec 
tion that the statute prescribes a remedy, 
and that no other can be pursued. If, 
however, the objection was well founded 
in point of fact, it might well be questioned 
whether the legal inference deduced in 
argument could be supported. If the 
penalty was inadequate to protect the 
complainant's enjoyment of the franchise, 
or compensate for its disturbance, would 
it not be competent to maintain an action 



for damages, or in a proper case to in- 
voke the pi-eventive power of a court of 
chancery. 

In the case at bar, we think the emer- 
gency was such as to wairant the inter- 
position of the transcendent power of 
equity by process of injunction. The ob- 
struction which was made, as we have seen, 
under an authority merely colorable, was 
calculated to diminish the receipts of the 
complainant's tolls, by preventing many 
persons from passing the bridge in con- 
sequence of the increased charges ; or to 
avoid the latter result, compelling the com- 
plainants to reduce the toll below the rates 
they were authorized to demand by law. 
Again : conceding that the parties liable 
for an infi-iugeraent of the franchise were 
able to respond in damages, it would re- 
quire actions incalculable in number, to 
be renewed as long as the obstruction con- 
tinues. To quiet litigation and to admin- 
ister speedy and effectual redi-ess, it is al- 
together proper that chancery should lend 
its aid and the cases cited fully sanction 
its interference. 

It is barely necessary to add that upon 
a motion to dismiss for want of equity, it 
is not allowable to look to any matter ex- 
trinsic of the bill. The bill must be taken 
as true. This view is decisive of the case 
in the aspect in which it comes before us ; 
the consequence is, that the decree of the 
court of chancery is reversed, and the 
cause remanded. 



H. 0. fiircuil dourt. 

[SOUTUCBN DISTRICT OP NCW-TORK, BKCOND Cn- 

curr.] 

Befora the Jiononble SAMUEL NELSON, As- 
sociate Justice of the Supreme Court of the 
United States, and the Hon. SAMTJBL R. 
BETTS, District Judge. 

F. P. Dorr akd W. C. Allen, surti. 
voRs op Samuel F. Dorr, ▼. Sahukl 

SWARTWOUT. 

In an action a^^ainst the collector to chai|^ him 
penonally for duties paid hf the importer od ar* 
tides not datiaUe, where the statute of limita- 
tions is set op, and met by an aile|^d acknowledg- 
ment of the iudebtednesB, it is a question of fact 
for the jury, whetherthe acknowledgment relied 
on, referred to the liability of the defeiidant peno- 
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Bally Of to that of the governmeiit, when the 

words oMd were eqaivoeal. 
Tbo itatnte of limitatioas of New- York, oeases 

to operate only (lariii|r the period of one abeeuce 
Tff ^^ from the state ; and after a party has returned 
fll^Sw^twm saoh abaence, so as to be subject to process, 

tbo statute continnes to run and future absences 

are not regrarded. 

This was au action of assumpsit brought 
to recover duties overpaid by the pliuntifis, 
merchants in the city of New- York, to the 
defendant, collector of the port. The suit 
was commenced in the supremo court of 
the state, and removed into this court by 
certiorari. 

The defendant pleaded the general 
issue and the statute of limitations ; and 
the plaintiffs rephed to the plea of the sta- 
tute, Ist, that the defendant did undertake 
within six years ; and 2d, that after the 
cause of action accrued, he departed from 
the state, and continued and resided out 
of the state for the space of seven years, 
and suit was commenced within thirteen 
years. 

The cause came on to be tried at No- 
vember Term, 1845, before the Honorable 
S. R. Betts, District Judge. It appeared 
in evidence, tha( the importations, upon 
which l^e excess of duties was claimed 
to have been paid, were made in the years 
1833, '34, '35 and '36, and that the whole 
excess amounted to $14,500 31. It was 
further shown, that the defendant went to 
Europe in August, 1833 ; that he returned 
to New- York in August, 1841, and re- 
mained eight or ten days at the Waverly 
House, where he constantly saw company, 
lib presence in the city being a matter of 
public notoriety; that he then left the 
state, and returned again to New- York 
toward the end of the same month, and 
remained, under the like circumstances, 
for the like space of time as before ; that 
he again visited New-York about the first 
of December of the same year, and re- 
mained in the city, publicly transacting 
business, until about the 10th of the fol- 
lowing month ; and that in June, 1842, 
the defendant was again in New- York, 
openly, eight or ten days. It was fuither 
shown, that on the 21st November, 1845, 
defendant said to pluntiff's counsel, 
*' There is no doubt the money is due, 
and ou^ht to be paid." It was admitted 
that siut was commaneed on the 30th 
July, 1845. • 



Upon this state of facts the counsel fer 
the aefendant insisted : 

1st. That the declarations and acknow- 
ledgments of the defendant as given in 
evidence were not sufficient in law to take 
the case out of tho statute of limitations, 
and that the first replication of the plain- 
tiffs to the defendant's plea of said sta- 
tute, was not sustained by such evidence ; 
and that upon the issue joined by said first 
replication, defendant was entitled to a 
verdict. 

2d. That on the evidence given of the 
defendant's being publicly in the city of 
New- York in the month of August, 1841 ; 
andof the residence of the plaiutiffsand said 
Samuel F. Dorr in the city at that time ; 
the exceptions contained in the statute of 
New- York, ceased in any manner to ap- 
ply to this case fi'om the said month ; and 
that, therefore, upon the issue joined by 
the plaintiff's 2d replication, to the defend- 
ant's said plea, the defendant was entitled 
to a verdict in his favor as to all monies 
paid to him for duties included in the claim 
of the plainti&, and paid before the 10th 
August, 1836. 

The counsel for defendant prayed the 
court to charge the jury accordingly; 
but the judge with a view to a more full 
discussion of the points, refused so to 
charge, and decided that the declarations 
and acknowledgments of tlie defendant, 
were sufficient in law to take the case out 
of the statute of limitations, and that the 
plaintiffs were therefore entitled to a 
general verdict in their favor. The jury 
feund a verdict fer the plaintiff in the full 
amount claimed. 

The defendant excepted to the ruling 
of the court ; and the bill of exceptions, 
on the motion for a new trial, was sub- 
mitted on written argument. 

J. P. HaU, R B. CuUing and E. Oar' 
tu^ for the plaintifl&. 

B. F. Buder, District Attorney, for the 
defendant. 

Fer Curia^ Nblson, Circuit Judge.— ^ 
have had some difficulty from the manner 
in which the bill of exceptions has been 
made up in ascertaining, to my own satis- 
fhction, the extent to which the judge i 
in his inlipg nt tlw cireuit ; that is, 1 
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it » intended to complain, that he assumed 
to decide questions of fact, which pro- 
perly belonged to the jury. 

I agree that he was right in refusing 
the instructions prayed for by the counsel 
for the defendant, upon the evidence as it 
stood in respect to the question of a new 
promise ; as, I think, it wassufficient to 
require the point to be submitted to the 
jury ; and, i£ they had found that the de- 
clarations and acknowledgment made 
by the defendant, were made with refer- 
ence to his individual liability and indebt- 
edness, and not to the liabitity and indebt- 
edness of the government, the plaintiff 
would have been entitled to the verdict. 

There were facts and circumstances at- 
tending the acknowledgment, that left this 
point open to observation, and proper for 
the determination of the jury. 

But the judge is made to go further, 
and to decide, that as matter of law, the 
evidence was sufficient to take the case 
out of the statute of limitations ; thus as- 
aumine in favor of the plaintiff, the ques- 
tion of fact upon the finding of which the 
legal effect of the acknowledgment de- 
pended. 

Our view is, if the declarations were 
made by the defendant with reference to 
his own indebtedness, the words were suf- 
ficient to sustain the promise ; if with re- 
fisrence to the indebtedness of the govern- 
ment, it would be otherwise ; and whether 
the one or the other, was a question for 
the jury. 

If the bill of exceptions had set forth 
the ruling of the court, refusing the in- 
structions prayed for, and then, in the usual 
way, that the case was submitted to the 
jury, I should have had no difficulty. As it 
stands, I do not see how a new trial can 
be avoided. 

The second question, arising upon the 
Revised Statutes of New-York, concern- 
ing the limitation of actions, is more dif- 
ficult. The section is as follows : — 

'< If at any time when any cause of ac- 
tion, &^., shall accrue against any person, 
he shall be out of this state, such action 
may be commenced within the terms 
(times) herein respectively limited after 
the return of such person into the stale ; 
and tf after such came qftuiwn shall have 
aeermedf such person shall depertjrow^ and 

• ^^pp^p^ ^NVv ^W •^^Bp 09Uaa9p pp^W w^^^99 iw ^p#p •••r^ 



senoe shall not he deemed or taken as amy 
part of the time limited for the commence- 
ment of the action. (2 R. S. p. 225, § 27.) 

The latter branch of the section pre- ";"• 
sents the question involved in this case. ^Ct^^r 

On the part of the plaintiff, it is insisted, 
that in all cases whei*e the defendant de- 
parts from and resides out of the state, 
(ifter the cause of action has accrued, the 
statute ceases to operate until he returns 
into the state ; and if he again leaves 
before the period of limitation has elapsed? 
including the ninning of the statute be- 
fore his first departure, it also ceases to 
operate until he returns again ; and so on, 
till the whole period expires : that a suc- 
cession of absences is to be taken notice o^ 
and subtracted in computing the time ; 
in other words, that, in onicr to give effi^ct 
and operation to the limitation, the de- 
fendant must be in the state, and subject 
to the process of the court, during the 
whole period to be allowed in the compu- 
tation of the time of limitation. 

Whereas the defendant contends, that 
but one case of absence is provided for 
by the language of the section ; and that 
on the return of the defendant into tho 
state, so as to bo subject to its process, 
after the first departure, and in a way to 
give operation to the statute, it then con- 
tinues to operate, notwithstanding the 
second or subsequent departure. 

The section will, doubtless, admit of 
either interpretation, and I regret the 
necessity of passing upon it, until ex- 
pounded by the state tiibunal ; but, after 
the best consideration that I have been 
able to give it, and after a good deal of 
hesitation, I am inclined in favor of the 
latter construction, as most in harmony 
with the previous clause, which is in pari 
materia, and also with the previous legis- 
lation of the state on this subject. 

Nor can any very good or obvious rea- 
son be assigned, why a succession of ab- 
sences from the state should be provided 
for, in case the defendant departs after, 
which would not be equally applicable to 
a like abatement of the limitation in case 
the departure had taken place before, the 
cause of action had accrued. In respect 
to the first clause, (which is but a copy of 
the old law,) whatever may be the ab- 
sences or departures from the state, after 
tho first return of the party into it. so as 
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to be subject to process of law, they are 
not regarded, and tbe limitation continues 
to operate. 

The latter clause is new ; the case of 
departure after the cause of action had 
accrued, had never before been provided 
for ; and the legislature, probably, intended 
to suspend the operation in case of one de- 
parture, in analogy to the case of an ab- 
sence before the cause of action had ac- 
crued. 

There are inconveniences, also, attend- 
ing the practical working of the clause 
upon the construction contended for by 
the plaintiff, which should disincline the 
court to adopt it, unless upon the most 
imperative language. 

A return into the ^tate, which wiU give 
operation to the statute of limitations, 
must be under such circumstances as will 
enable the plaintiff, with the exercise of 
reasonable diligence and attention to his 
rights, to serve process personally upon 
the party : he must have knowledge of 
the return into the state, or the circuip- 
stances must be such as will warrant 
the' jury in bringing home knowledge to 
him ; otherwise, the return amounts to 
nothing. 

Now, it is obvious that this question 
would be involved in each successive re- 
turn into the state ; because, unless each 
return is accompanied with the circum- 
stances mentioned, no part of the time 
should be allowed in computing the limi- 
tation. The issues would be exceedingly 
complicated and embarrassing, in the case 
of numerous returns and departures within 
the limited period fixed by the statute. We 
can hardly think the legislature contem- 
plated such a construction or operation of 
the clause. 

Wc may add, also, that the clause in 
terms provides for but one departure from 
the state, and consequently, for but one 
return. It does not put the operation of 
the limitation, expressly upon the return 
into the state, but it does virtually. It 
contemplates the running of the statute on 
the return after the departure from the 
state and residence abroad : and, if but 
one departure or absence is provided for, 
or intended, of course, on the first return* 
the limitation goes on, and continues un- 
interruptedly till the whole period ex- 
pires* 



The construction of the statute is not 
necessarily involved in this case upon the 
bill of exceptions, but it is, doubtless, pro- 
per to express an opinion upon the ques- 
tion with reference to a new trial. It is 
however, involved in the case of Swart- 
wout ads. Redmond.* 

New trial granted^ costs to abide the 
eventA 



. IS. fi. 0ijptrior donrt. 

Beforo the Honorable SAMUEL JONES, C. J., 
and Judges OAKLEY and VANDEUPOEL. 

Henry Cothbal v. John Brower. — 8^^ 
March, 1847. 

Every stockholder of an incorporated company in 
this state has, for thirty days previous to the an- 
nual election of direotori, a right to examine the 
books containing the names of the stockholdem 
of said company and the bank or books, in which 
the transfer of stock is registered. 

He has not only a right to examine bat to take eo- 
pies and memoranda. If he sees fit so to do. 

If any officer, having charge of snob books, ehall 
refose so to let a atockbolder exanune, sndesf^ 
he is liable to the penalty of $250. 

The facts of this case sufficiently ap- 
pear from the opinion which follows. 

Vanderpoel, J. — This is an action of 
debt brought to recover the penalty created 
by a section of the Revised Statutes, vol. 1, 
page 601, § 1, which is as follows : 

" The book or books of any incorpo- 
rated company in this state, in which the 
transfer stock in any such company shall 
be registered, and the books containinj; 
the names of the stockholders in any such 
company, shall at all reasonable times, 
d urine the usual houi-s of transacting busi- 
ness, be open to the examination of every 
stockholder of such company for thirty 
days previous to any election of directors.; 
and if any officer, having charge of such 
books, shall, upon demand by anv stock- 
holder, refuse or neglect to exhibit such 



* A case involving similar questions with this, 
bnt not yot tried. 

t We are indebted to Alexander Gardiner, Esq., 
the derk of the United States CneoU CvstU Su 
IkepMpMatiNiaf Ibis cmo. 
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books, or submit them to examination^ 
he shall for every such offence, forfeit the 
sum of two hundred and fifty dollars, the 
one moiety thereof to the use of the peo- 

gle of this state, and the other moiety to 
im who will sue for the same, to be re- 
covered, by action of debt, in any court 
6€ record, together with the costs of such 
suit. 

The defendant was the President of the 
East River Mutual Insurance Company, 
which was chartered on the 24th April, 
1833, and is therefore subject to the above 
section of the Revised Statutes. The elec- 
tion of directors of the company was ap- 
pointed for and held, on the 11th of May, 
1846. 

The plaintiff* called as a witness, Alex- 
ander J. Cotheal, who testified, that on 
the 29th of April, 1846, he called at the 
office of the company ; that witness was 
a stockholder ; that he asked to see the 
books containing transfen of stock and 
l^e names of stockholders, which was 
shown to him, and he then commenced 
copying off the list, and had proceeded as 
far as a few names ii^ ** D" when the de- 
fendant closed the book from which he 
was taking the names of said stockholders, 
and said, he, the witness, had no right to 
copy from the book ; that he, witness, had 
no riffht to see any but his own name ; 
that defendant had taken advice on the 
subject. That on the 30th of April, wit- 
ness called again at the office of said com- 
pany for the same purpose, when the book 
containing the list of stockholders and the 
assets of Sie company was handed to him ; 
but the defendant refused to let him take 
memoranda. He would only let him copy 
his own name. 

Several other witnesses were called, 
showing a willingness on the part of the 
defendant to let Cotheal inspect the books, 
and a refusal to let him take copies of the 
names of the stockholders. .The cause 
was tried befoi*e iudge Oakley in Octo- 
ber, 1846, and under his charge the jury 
found a verdict of $250 for the plaintiff. 

The question is, whether the defendant, 
by refusing to permit the stockholder, 
Cotheal, to copy from the books, subjected 
himself to the penalty of the act. • 

It is contenaed by the defendant that 
bis permission to let Cotheal see the book 
and read over, if he saw fit to do ao, thd 



list of stockholders, satisfied the statutes, 
and that an " examination** of the books 
does not include the right to take copies. 
The statute makes it imperative upon 
any officer having charge of certain books 
of an incorporated company, to submit 
them to the examination of any stock- 
holder for thirty days previous to any elec- 
tion of directors, and has affixed a pen- 
alty for refusing or neglecting so to do. 
At common law, a stockholder has a right 
to examine the books of the corporation 
in which he holds stock. One who had 
an interest in any public books, whether 
Bank, East India or Parish books, has a 
right, not only to inspect them when they 
are material, but to take copies fi:ora them. 
2 Stark, on Ev, 736 ; 7 Mod, 129 ; 2 
Lord Raym. 851. In Gcry v. Hopkins, 
2 Lord Raym. 851, an order was made for 
the production of the books of the East 
India Company in a cause between par^ 
ties having stock there, on the ground that 
the books were the title of the buyers or 
owners of stock. In Massachusetts it has 
been held, that even a bank depositor has 
a right, on proper occasions, to inspect 
the books of the bank, on the ground that 
the bauk officers, having charge of Uiem,are 
the agents of both parties. Commonicealih 
V. Knapp, 3 Pick. 96. It is perhaps not 
necessary, on this occasion, that we should 
sanction or overrule the doctrine held by 
the Supreme Court of Massachusetts. 
The case of the Commontoealih v. Knapjf, 
may, however, be cited to show the strong 
repugnance of courts to the principle that 
corporations shall be permitted to conceal 
either theii' doings or their standing, from 
those who have an interest to know them. 
The section upon which this action is 
founded, independently of its penal cha- 
racter, IB but an affirmation of a common 
law right, which every stockholder in an 
incorporated company, has to know who 
are the owners or its stock. This right 
of examination is sustained alike by con- 
siderations of justice and expediency. It 
is said, it may lead to combinations that 
may prove iiyurious to the interest of the 
company. This possibility is counterba- 
lanced by the consideration, that it is just 
as likely to lead to combinations to save 
the company, or advance its interests. 
The President and Directors of a cor- 
poration are its officers and agents, ill 
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lookhoMara are their constituents. It is 
dbe interest of those constituents with 
which these officers or agents are charged. 
They are creatures of their choice, ifnot 
of their creation, and it would be against 
every principle of justice, to deny one of 
these constituents or principals, the right 
4>f ascertaining from books or documents 
in the possession of these agents, who their 
fellow constituents or fellow principals 
are. To say that it might lead to com- 
binations, to displace all those in the di- 
rection, b an argument that strikes me 
with but little force. If an agent or a 
trustee faithfully discharges his duty, it is 
the interest of the principal, or cestui que 
tntsif to continue him in his place. 

IL The defendant contends that he had 
a right to refuse the stockholder, Cotheal, 
the privilege of copying the names of the 
stockholders ; that merely permitting him 
to look over the list of names is a sufficient 
"submitting them to examination*' to 
satisfy the statute. In thU I think he is 
wrong. Though penal statutes are to be 
consti'ucted stnctly, so that, if there be 
doubt as to their meaning, the person 
against whom they are sought to be en- 
forced is entitled to the benefit of such 
doubt, yet, they are to be construed ac- 
cording to the fair and (lopular sense and 
meaning of words, and if they be doubt- 
ful, we have a right to look to the subject 
matter. Neidier is it true, as has been 
sometimes said, that courts, in the interpre- 
tation of penal statutes are to narrow 
their construction. Dwarris on Statutes^ ^ 
737. We are to look to the words in the 
first instance, said BuUer, J., in R. v. 
HodneU, 1 T. R. 96, and where they are 
plain, we are to decide on them. If they 
be doubtful, we are then to have recourse 
to the subject matter. When a statute 
directs a party to submit books in his cus- 
tody to the examination of one who has 
an interest in knowing their contents, the 
right to make memoranda, copies and ex- 
tracts fi'om them, is, uocessarily involved, 
especially when, as in this case, the privi- 
lege of examining is secured not as a fa- 
vor, but as a right. If the party to whom 
the statute secures the right to examine, 
had no interest in the books, and the privi- 
lege of looking into them was ^iven aa 
matter rf favor ^ and not as sanctioning a 



construction contended for by the defend- 
ant, might possibly be defensible. But 
regarding the relation in which the stock- 
holder here stood to the company, and his 
natural right to know the contents of the 
books in question, I consider the defend- 
ant subject to the penalty of the statute, for 
refusing to let Cotheal take such copies, 
and make such memoranda as he desired, 
within the period prescribed by the sta- 
tute. 



JoNBs, Ch. J., 
curred. 



and Oaklet, J., con- 



NoRBERG in error y. Hilloreu in error.-^ 
2^th December, 1846. 

Where an aetion wai brought in the Marine Cooit 
for Mamaa'a wages earned on boaid of a 
Swediah Teeael, and judgment waa obtained 
thereon: — It waa held, (reversing the judgment 
of the court below) that the caae came within 
the provinooi of the treaty between tbb oonntry 
and the government of Sweden and Nofwny» 
and that the daim waa, therefore, only ff^ygninblig 
before the conaul of the country to which the 
veasel belonged. 



Error fi*om the Marine Court The 
circumstances of this case sufficiently ap 
pear in the opinion delivered by 
learned Chief Justice. 



the 



F. S. StaUknecht, for the plaintiff in 



eiTor. 



A. Nash, for the defendant in error. 

Jones, C. J.— This case comes before 
us on certiorari to the marine court 
The action is assumpsit brought by Hill- 
greu, plaintiff in the court below, for 
seaman's wages. The defence that was 
interposed, and the only defence on which 
any reliance is placed, was that these 
wages were earned on board of a Swe- 
dish vessel, of which the defendant below 
was captain, and plaintiff one of the orew, 
and that by a provision in the treaty be- 
tween this country and the government 
of Sweden and Norway, the courts of 
this country have no jurisdiction in such 
cases ; but that such claims are cognisa- 
ble only before the consul of the eountry 
_ to which the vessel belongs. The claiue 
aatoral/pfre-existiog right, the very strict ' of the. treaty is as follows :— • 
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* " The consuls, vice-consuls or commer- 
cial agents, or tbe persons duly authorized 
to supply their places, shall have the right 
as such, to sit as judges and arbitrators, in 
such difierences as may arise between the 
captains and crews of the vessels, belonging 
to the nation whose interests are committed 
to their charge, without the interference 
of the local authorities, unless the con- 
duct of the ci-ew, or of the captain, should 
diBtorb ie orders or tranquillity of the 
country ; or the said consuls, vice-consuls, 
or commercial agents, should require their 
assistance to cause Aeir decisions to be 
canied into effect or supported. It is, 
however, understood, that this species of 
judgment, or arbitration, shall not deprive 
tke contending parties of the right they 
hdve to resort, on their return, to the ju- 
dicial authority of their country." 

Notwithstanding; this provision, the ma- 
rine court gave judgment of $100 and 
costs for the seaman, and the question we 
are called upon to review is, whether this 
case does or does not come within the treaty. 
We are of opinion that it does come 
within the treaty ; it is of great import- 
ance to American mastera of vessels in 
Sweden, that they should have the pro- 
tection of this clause to prevent the inter- 
ference of the courts of Sweden with their 
crews, and under this clause they have a 
right to claim that no one but die Ameri- 
can consul there shall have any right to 
adjudicate such differences as may arise 
between them. Now, if our vessels in 
Sweden have this right there, of course' 
we ought as fully to extend the same pro- 
tection to Swedish captains here. In this 
case, the facts clearly appear that the sea- 
man is a Swede by birth, and he is alleged 
to have deserted on a former voyage of 
this vessel in this port. When the vessel 
again came here, he voluntarily shipped 
again, and on her last return here, again 
left her without permission, and then insti- 
tuted this suit for his wages, since his last 
shipment, the consul, at the same time, hav- 
ing caused proceedings to be instituted to 
have him arrested as a deserter. No case 
certainlycould come more directly and fully 
within the treaty. It is contended by the 
ooansel fi>r the seaman, that the fact of his 
having the last time shipped in New-Yor)c, 
takes the case out of the ti*eaty, and that 
it applies only to the crew who originally 



shipped in Sweden. Such a constracCicfa 
of It would be entirely too narrow ; the 
custom of shipping sailors in foreign poits 
by vessels of all nations is general, and 
necessarily must exist ; and persons who 
thus ship voluntarily, bring themselves un- 
der the government atid jurisdiction of 
the countiy on board whose vessel they 
ship. A seaman has no right to appeal 
to the courts here, as long as he belongs 
to a Swedish vessel. 

The attention of the court is directed 
to a part of the justice's return, imputing 
fraud to the official acts of the consul hi 
the manner of shipping the sailor. We 
see no grounds for imputing either fraud 
or improper motives to the consul's acts ; 
all he did, appears to us clearly to be what 
his official duty required, and no more. 
And even if a foreign official should at 
any time fail in his duty, national courtesy 
should prompt the courts here, not to 
make them the subject of unnecessary 
commenL 

Judgment reverted. 



fionrt of Common |)Ua0. 

[oHTABio covimr.] 

Boforo the Honorable E. FITCH SMITH, Fint 
Judge, ftDd tlie rest of the Jndges. 

BuRCH in error v. Westfall in error. 

After the plaiutiff has reeled his case and the defend- 
ant has gone into his defence, whether the plaintiff 
riiall be permitted on the crooB-ezamiaatien of the 
defendant's witness, to call oat from them facts 
necessary to establish the plaintiff's case, which 
are not in answer to anything called out on the 
direct examination, is a question in the discretion 
of the justice, which cannot be aUoged as a 
gronnd of error on certiorari 

Taking the proofs Tn the aggregate, the plaintiff or 
party beginning must, in the first im^nce, adduce 
all his proofs. Then the party holding Uie de* 
fensive or negative side. Then the former may 
introduce evidence to rebut, quality or ezphnn 
away the matter proved against him. Beyond 
these bonnds the justice may or may not allow 
either party to go further at his discretion. 

Whoro a justice permits an attorney to appear for 
a party, defendant withoutproof of his authority, 
that is an error, for which the judgment will be 
reversed. But, if in a subsequent stags of the 
ease, the opposite party show the antboritv 
of the attorney to appear for tho defendant, such 
proof cures tho defect, and preehides tho plaintiff 
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fi«m «vmiltag hinuelf of sooh eoor on retain to 

Aoertiormii 

Tbb facts appear in the opinion of the 
court. 

S. V: R. Malhrjfp for plaintiff. 

E, Gr. Lapham^ for defendant. 

E. P. Smith, First Judge. — TIms is an 
action of assumpaiL The plaintiff in er- 
ror sued the defendant in error in the 
court below, on a breach of warranty of 
a horse. The sale and warranty in the 
declaration was alleged to have been made 
by one Eli Westfall, for and as the agent 
of the defencUut. The plaintiff on the 
trial showed the sale and warranty made 
by Eli Westfall, and also certain com- 
munications between Eli Westfall and 
the defendant at the time of the sale, from 
which it might be inferred that he was 
making the sale for and as the agent of 
the defendant. The plaintiff offered no 
direct proof of the fact of agency. After 
showing the breach of the warranty, the 
plaintiff rested, and the defendant moved 
for a nonsait* among other things, on the 
ground that there was no proof of the 
agency. This motion was denied by the 
justice and the defendant went into proofe 
m defence. He called Eli Westfall as 
a witness, and examined him touching 
the question of the fact of a warranty at 
the time of sale. The plaintiff, on the 
cross-examination of this witness, offered 
to prove by him that he acted in the sale 
as too agent of the defendant, which of- 
fer was excluded by the justice, on die 
ground that it was cumulative evidence, 
and not in answer to anything called out 
on the dii-ect examination. This decision 
of the justice is one ground of error in 
this cause. Upon a somewhat careful 
examination of this point, we are of the 
opinion that this was a matter resting in 
the discretion of the justice, that it can- 
not be reviewed on a writ of en-or. The 
TOueral rule is, that taking the proofs in 
Uie aggregate, the plaint^ or party be- 
ginning must adduce all his proofs. Then 
the party holding the defensive or nega- 
tive side ; then the first may introduce evi- 
dence, to rebut, qualify or explain away 
the matter proved against him. Beyond 



these bounds, the juistiee may c»r may xkc£ 
allow the parties to go fiuther in his di** 
oration* Under the circumstances of this 
case, although we should have been better 
satisfied had the justice exerciud his dis- 
cretion in a different manner, yet, as it 
was a matter resting in his discretion, we 
cannot control him in its exercise or ro« 
verse the judgment on this ground. 

The next and only remaining ground 
of error assigned is, that the justice per* 
mitted an attorney to appear for the de- 
fendant without proof of his authority. 
On the first appearance of the parties and 
at the joining of the issue, the attorn^ 
appeared for the defendant and plead 
without objection on the part of the plain- 
tiff, and the cause was adioumed by con- 
sent. At the adjourned day, the defend- 
ant again appeared by his attorney, and 
he demanded a jury, no objection being 
as yet made to his vrant of authority. 
A jury was empannellediwho disagreed and 
was discharged. Another jury was em* 
pannelled, and the plaintiff by his attor- 
ney, proceeded to the examination of a 
witness. At the close of the direct 
examination of the first vritness called on 
the part of the plaintiff, and before the 
witness was sworn, and also as the de- 
fendant's attorney was about to cross-ex- 
amine the witness, it was objected that he 
was not authorized to appear as attomev 
^or defendant. The attoraey then stated, 
that he had not seen the defendant, but had 
been employed by Eli Westfall. The 
justice, under objection, allowed the at- 
torney to cross-examine. In the progress 
of the trial, the plaintiff on the cross-ex* 
amination of one of the defendant's wit- 
nesses, himself proved the authority of at- 
torney. The statute under which this 
point arises provides — ^Every defendant 
in a suit, except persons under twenty- 
one years of age, may appear and defend 
the same in person or by attorney. 8 R. 
S. 167, § 4L 

The authority to appear by attorney 
may be either written or verbal, aiuL 
shall, in all cases, be proved either bgr 
the attorney himself or other competent 
testimony, unless admitted by the opponte 
party. And the justice shall not prevent 
any person to appear for another, without 
such proof or admission, although ordina- 
rily» proof of authority of the peraM eWmr 
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iDg to appear for a party, is leqiured hj 
the jnatice. This, however, is not necea* 
aary, except the other party objects to the 
want of authority, unless there is no ap* 
pearance on the part of the opposite party, 
tn which case, proof of the authority 
ahould always be required. The reason 
of this distinction is, that if a party who 
k present, and able to avail fiunselfof 
an objection, do not make it, his silence 
is construed into an admission of authority ; 
or at least a waiver of the proof. If he 
be not present, he is not in a situation to 
waive any irregularity, and the party is 
dierefore bound to comply with the re- 

auisites of the statutes, and if he do not, 
tie opposite party may avail himself of 
the omission on certiorari. 15 Wend, 
562. 13 Wend. 85. It is not neces- 
sary for us to consider whether there was 
any waiver in this case, or whether the ob- 
jection to the authority of the attorney 
was taken too late to be available, for the 
reason that the plaintiff* in a subsequent 
stage in the cause on the cross-examina- 
tion of the witness Eli Westfall, proved 
by him afl&i*mati vely, that he was requested 
by the defendant to employ the attorney 
who tried the cause, and that he did em- 
ploy him. Thus the plaintiff* on his part 
diowed affirmatively, that the attorney 
had authority from the defendant to ap- 
pear and ddfend. Although the justice is 
required to have proof of authority, yet if 
th^ proof is supplied in any stage of the 
eause, the judgment cannot be reversed 
for this cause. In this case, the plaintiff* 
has himself supplied that proof, and it 
seems to us, that the proof thus supplied 
cores the defect. Upon the same princi- 
ple which is applied to cases where im- 
proper evidence is produced by one of the 
parties and admitted, and afterwards le- 
nl testimony of the same feet is produced 
By the opposite party, the error is thus 
cured. MiUer v. Starke, 13 J. R. 517. 
So too, where a justice improperly refuses 
to nonsuit a plaintiff* fer defect of proof 
to make out a substantive cause of action, 
jet if the opposite party instead of rely- 
ing upon tins defect goes into a defence, 
and in a subsequent stage supplies the re- 
quisite evidence, he thus cures the defect 
and cannot avail himself of the error of 
the justice in refusing to nonsuit the 



pla 

cured the defect or error, if any there 
was, on this point, and therefore cannot 
avail himself of it. 

Jttdgment termed with cotts. 



THE ELDON ANECDOTES. 

" I had very early after I was called to 
the bar,'* said Lord feldon, " a brief in busi- 
ness in the Ring's Bench, as junior to Mr. 
Dunning. He began the argument, and 
appeared to me to be reasonine very 
powerfully against our client. Waiting 
till I was quite convinced that he had mb- 
taken for what party he was retained, I 
then touched his arm, and upon bis tam- 
ing his head towards me, I whbpered to him 
that he must have misunderstood for whom 
he was employed, as he was raasoning 
against our client. He gave me a roagfi 
and rude reprimand for not having sooner 
set him right, and then pi-oceeded to state, 
that what he had addi-essed to the court 
was all that could be stated against his 
client, and that he had put the case as un- 
favorable as possible against him, in order 
that the court might see how very satis- 
fectory the case against him could be an- 
swered ; and, accordingly, very power- 
fully answered what he had before stated.'^ 



" At Appleby Assizes," said Lord El- 
don, " I cross-examined a barber rather 
too severely; he got into a great pas- 
sion. I desired him to moderate his 
anger, and said I should employ him to 
shave me as I passed through Kendal to 
the Lancaster assizes. He said, with 
great indignation, 'I would not advise 
you, lawyer, to think of that, or risk 
It.'" 



Lord Tenterden said of Serj't Wilde, 
" he had industry enough to insure suc- 
cess without talent, and talent enough to 
insura success without industry." 



NEW-YORK LBOAL OBSERVEB. 



191 



I« ChMwaiy.r— Fmdwt t. Stopbeiw. 



ENGLISH CASES 



in ^lianuvsi. 



Befon the 



Riffht Boaorable Lord Chaneellor 
COTTENHAM. 



FomsN T. S9E?Bmw.'^9ik and llth Dec. 
1846. 

EKCOmiBNDATION IN A WILL TO AN OF- 
FICE — WORDS OF APVICB NOT A TRUST 

INJUNCTION. 

TnM w tp g eaion of a iMtatoPa toUh and ienre that 
the trufteet of his will ahould, whenever tboy 
might have occaaiou for a receiver, agent, or 
manager of bii estates, appoint a certain penon, 
does not confer upon the latter an irrevocable 
ik^t to be eo appointed* 

An mjnnction will not be granted to restrain the 
anticipated commission of an act, where the 
plaintiff's equity, if any, would not arise mitil 
■Qch act sheold have been donoi 

A wu^L devising add*beqaeathing all 
the real and personal estate of the testa- 
tor to the defendant and another, upon 
certain trusts, with powers of leasing and 
selling, contained the folloMring clause ;*- 
**And, inasmuch as my estates will re- 
quire more management than I can ex- 
pect of mj trustees personally to bestow. 
It is my wish and desire that the hereinbe- 
fore named Thomas Finden, in whose 
judgment and integrity I place great con- 
fidence, be appointed for all purposes for 
which they or he, my trustees or trustee, 
may have occasion for an agent, re- 
ceiver or manager, of all or any of my es- 
tates and property. And in case the said 
Thomas Finden die or desire not to act 
farther in the said office, then it shall be 
lawful for ray said wife's nieces and the 
survivors, &c., to appoint some other per- 
son in the place of the said T. F." 

After the testator's death, the trustees 
intimated to the plaintiff their willingness, 
that he should receive the rents of the 
houses in London, but expressed their in- 
tention of appointing a person residont 
in Reading, to manage the property there 
situated, urging that almost daily commu- 
ntcadon between such manager and the 
tenants would be necessary. Under these 
drcumatances, the plaintiff filed a bill 
aeainst the trustees and the testator's 
nieces mentioned in the above extract, 



praying that, under the true construction 
of the will, it might be declared that he 
was entitled to be appointed such receiver, 
&C., when his services should be required 
by the defendants ; and that they might 
be. restrained from \ppointing any other 
person. A general demurrer to this bill 
for want of equity had been overruled by 
the Vice-ChanceHor of England, on the 
dth of November last. 

iStear^ and BazalzeUe, itx support of the 
demurrer, submitted that the present case 
must be governed by that of Shaw v. Lata- 
l€s*, 5 CI. & Fin. 129, and the Lord Chan- 
cellor remarked that the latter was a very 
strong case. 

Bakell and Moxan, for the plaintiff, con- 
tended that in Shaw v. Lawleu, the bill 
was for the absolute appointment of a re- 
ceiver contrary to the wishes of the ten- 
ant £br life. FrinoeU v. Moore, there 
cited* proved that the gifb of an office was 
a sufficient interest for the plaintiff's ap- 
plication. The pecuniary remuneration 
18 not ascertained in the present case, nor 
was it in HibheH v. Hibbert, 3 Mer. 68L 
They also cited Tibbetti v. TibbeUa, 19 
Ves. 656, and WiUiams v. CarbeiL 8 Sim. 
349. If the testator's intention was clear 
and manifest, the trustees could not dis- 
regard it, because it might prove burthen- 
some to the estate ; if they could, the grant 
of an annuity might be so considered. The 
decree prayed for would be, that no per- 
son but the plaintiff should be appointed 
receiver. [The Lord Ckaneellor. It ap- 
pears to me that you have no case. No 
person has been appointed. It will be 
time enough to apply when such an ap- 
pointment takes place. You are in this 
dilemma, that the injunction seeks to re- 
strain the very act which would give the 
plaintiff his alleged equity.] The corres- 
pondence shows that the trustees contem- 
5 late appointing a person resident at 
Leading. 

Siuari, in reply, argued that precatory 
words, such as those in the will, never 
could liave the same effect in raising a 
trust as those which are mandatory. la 
WfUianu v. Corbett, an auditor, was ex- 
pressly appointed by the will, and as he 
would be a check upon the trustees, bis ao* 
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pointment would benefit the legatees. 
The decree asked for, would be too 
vague, although the Vice-Chancellor 
thought, that as the trustees were to as- 
certain the occasion of the service being 
required, there was sufficient certainty for 
its operation. 

The Lord C hancel lob !-^I consider 
the present case comes withiu that of Skayf 
V. iateUss, where the question was, whe- 
ihe words amounted to a trust or only to 
advice. All the observations in that case 
apply to this. It is consistent with the 
powers of leasing and selling with consent 
of the trustees, that the plaintiff should 
have an irrevocable right to be manager % 
If so, he would be a cestui gue trust in 
respect of his Der centage, and have the 
same rights or interference with the pro- 
perty as other cestui que trust There 
were here many other objections than in 
Shctw V. Latdess, If the plaintiff should 
die or decline to act, he is not to appoint 
his successor, and this shows that the ob- 
ject was not for his benefit,but for the good 
management of the estate. Another ob- 
jection was the want of certainty, as his 
services were only to be required when, 
the trustees had occasion for them. {Mitfl 
PL 127, 3d ed., and the cases there cited, 
liote a.) If the plaintiff had an equity, the 
dissolution of the injunction would not be 
prejudicial to him, as he might then be 
enabled to raise a question which has been 
now prematurely attempted. 

Demmrrer allowed. 



I)ue^tft)aiutllor*0 tfottrt 

Before the Right Honorable Sir LAUNCELOT 
8HADWBLL, Vice-CbanceUor of England. 

Webb v. G-racb — exparie Elborough. — 
6^7* November, 1846. 

PUBLIC POLICY — ^PROVISO IN RESTRAINT OF 
MARRIAGE. 

A man, bavuig leyenl illegitimate children by a 
woman, made a lettlement upon her, whereby 
be coTenanted to pay her. AOL a year daring her 
life, rabject to a proTiao, that if ehe ehonld at any 
time thereafter, marry uy peiaon whoroaoe^r, 



then the annohy should be mdnced tothe yeai^ 
aara of 301. i-^Held, that thia elauie redodng the 
annaity was void, aa being in restraint of a mar- 
riage. 



Bt an indenture, dated 1st May, 

made between John Webb, (the testator 
in the pleadings named,) and Elizabeth 
Castle, (now Elborongh,) after reotiDg 
that Elizabeth Castle had two children 
by said John Webb, and that he had 
agreed to maintain the two children, and 
to make some provision for said Elizabeth 
Castle ; he, the said John Webb, did, fbr 
himself, his heirs, executors and admims- 
trators, covenant with said Elizabeth Cas- 
tle, that he would pay, or cause to be paid, 
unto said Elizabeth Castle, for her life, 
subject to the proviso thereinafter con- 
tained, an annuity or clear yearly sum of 
40^., payable quaiterly. The conditian 
above referred to, was in the following 
terms : — ^" That in case the said Elizabeth 
Castle should, at any time thei*eafter, hap- 
pen to marry with any person or persons 
whomsoever,then fi'om and immediately af- 
ter her marriage, the aaid annuity or yearly 
sum of 40/., should be and was thereby re- 
duced to the annuity or yearly sum of 20^ 
only.*' Elizabeth Castle had never been 
married up to the date of said indenture; 
but in the month of October, 1805, she in- 
termarried Mrith Richard Elborough. 
John Webb, by his will, dated Slat Jul^, 
1826, confirmed' the said indentui« in 
these words : — " I do hereby ratify and 
confirm a certain indenture, made and ex- 
ecuted by me, beariog date on or about 
the 1st May, 1802, between myself of the 
one part, and Elizabeth Elborough, then 
Elizabeth Castle, of the other part. John 
Webb died in March, 1828, having paid 
the annuity of 40Z. down to the date of 
the marriage, but from the date of the 
marriage down to his death, be only 
paid the annuity of 20Z., and the ex- 
ecutors, of Webb continued to pay only 
the annuity of 20/. Elborough and bis 
wife brought in a state of i^cts before 
the Master, to whom the above cause (an 
administration suit) was referred, alleging 
that there was due iii respect of the said 
annuity of 40/., firom the date of their 
marriage down to the present time, the 
further annual sum of 20/., submitting 
that the condition reducing the annuity 
from 40/. to 20/. was void, being in re- 
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Straintof marriage, aad against pubHc 
poliq^. The Master was of opinion, and 
K>iuia accordinglyt that the condition was 
not csontrary to public policy, and there- 
fore was not void; and disallowed the 
elaim. Elborough and wife now excepted 
to the master's nnding. 

BetkeU and Wluatanley^ in support of 
the exceptions, cited X«ott» v. Peers, 2 Burr. 
2225. HarUif v. Rice, 10 East, 22, and 
Morely ▼. Rennoldwn, 2 Hare, 570, and 
contended, that the clause diminishing the 
annuity from 40/. to 20L, being solely in- 
troduced into the settlement in restraint 
of marriage was void. 

Stmart, George Lake RuueU, and E. 
MmUagu, contra, cited Scoit v. Tyler, 2 
Dick. 722, and contended that this settle- 
ment should be construed as a gift of 402. 
a year until marriage, and of 202. a year 
after marriage, and not in the light of a 
restraint against marriage ; that S'theset- 
' t!or had intended the clause to operate as 
a restriction against marriage, ne would 
have made the annuity wholly to cease ; 
but that the circumstance of only redu- 
cing the annuity showed that the chief ob- 
ject of the settlement was to secure the 
lady maintenance until marriage. 

VicB-CHAJfCBLLOR. — ^My ofiinion is, 
that unless there were something in the 
late statute, touching the lapse of time, 
the case of the plaintiff must succeed. 
The ease of Morely v. RemiMmm, before 
Wigram, V. C, was rightly decided ; in 
that case, the question upon the poticv of 
the law did not arise. The ground of 
public policy that induced the court to 
hold restraints upon marriage void was, 
that it is the most beneficial thin^ for a 
state, that there should be a multiplicity 
of subjecU ; and on this ground, the courts 
have held all limitations in restriction of 
marriage objectionable; but the case be- 
lore Wigram, V. C, was not of that na- 
ture, for the fiither, taking notice of the 
state of nervous debihty of his daushtcr, 
only made provision against her tailing 
iMo die snares of some designing person ; 
and it seems to me that such a restrictioa 
was right. In the case of widows, it is 
w^ known that the general rule is re- 
hkxed, and lestrictions against marriage 



allowed, on this ground, that a husband 
has an interest in the viduity of his widow, 
for the benefit of his children ; and it is 
perfectly right thai he should hold out an 
inducement that she should not many 
again. Now, it appeal's to me that in this 
indenture, it is impossible to discover any 
motive for the introduction of this clause, 
except to induce the woman not to mairy. 
It is stated that this gentleman had chil- 
dren by this lady, and being aware that 
she would in all probability marry, he 
ofiers this sort of inducement to her to re- 
main single. My opinion is, that the re- 
ducing the annuitv in the event of mar- 
riage IS bad, and that the Master's finding 
must be overruled. 

Exception nUowetk 



RuflSKLL V. Nicholas. — Mtchaetmas 
Term, 1846. 

UARRIAGB OF INFANT WABI>— SBTTLS- 
MENT. 

The coart will dinot a lettleraent on the spplloa* 
tioii of the mother of an infant waid, who was 
married without a eetUement, allfaougii the mo- 
ther may have eonoented to the maixiage, and 
an awgmneat may have been made by the ward 
and her husband, after the marriage, to a third 
PWty. 

In this case a petition was presented bv 
the mother of an infiint who was entitledp 
under her grandfitther's will, to certain 
property on her attaining the age of 21, 
and who had married shorty ufter she had 
attained the age of 17, praying for the dis- 
charge of a stop order that had been ob- 
tained by a Mr. 'Arden, to whom the 
daughter and her husband had, after dM 
marriage, assigned the daughter's instal- 
ment, and for a settlement. 

Seuart and HdUett, for the petitioner. 

ToUer, for the respondents, contended, 
that as the interest -of the daughter waa 
only contingent, she could not have been 
made a ward of chancery, and that as the 
mother was only in the position of a 
stranger, she had no right to present the 
petition. Besides which, she had con- 
sented to the marriage. 

The Vice-Cbancbllor said, whether 
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torney, gire ilefendaiits hii feeeipt for the diri* 
dMub ; and that, according to the euetom of 
bankeja and merchants in London, need for 
mzty yean, such diTidend warrants are trane- 
ferabld and aaignable by deliTcry only and 
withoat iodorsement, and the bona fide hcddor 
of ereiy snob diTidend wanaati is entitled to 
receive payment, on demand, of the money ex- 
pressed in the dividend warrant That W. trans- 
ferred the dividend warrant to U db Co., Bankem 
in London, for vainable consideration then mov- 
iug fram L. db Co. to W., which entitled L. SlCo^ 
by the said custom, to receive from defendants the 
sum mentioned in the wairant ; and that L. Sk 
Ca demanded payment of the money menUoned 
in the dividend warrant, and required defend^ 
ants to hold the same for their nse and benafit »-^ 
Heldt after verdict, that the plea was bad : fiistp 
because the power of attorney did not authoriis 
the attorney to receive payment otherwise than 
in money, or in some usual manner } and it vras 
not shown, either by the plea or by the statote, 
that payment by dividend wafioBts was an immI 
manner of payment 

Secondly, because the usage and eustom of mer- 
chants stated in the plea, did not give a right of 
action to any peraon other than plaintiff, mh» 
miffht become possessed of the dividend warraal f 
and therefore, the plea did not show thatdsfend- 
ants had become liable to pay the dividend to L. 
db Co. 

Thirdly, becauss K & Co. were not averred 
to faie bona fide holden, and theiefoie the plea 
did not bring the case withm the tarns of th» 



tbe property of an infant were Tested or 
contingent, she might in either case be 
made a ward of court, and the court would 
take care of her property. It appeared 
tbat the joung lady married shortly after 
she attained the age of 17, and whether 
tbe mother had consented to the marriage 
or not, was immaterial : she had a perfect 
right to present a petition for a settle- 
ment, and this she had done. In l'M4, 
Mr. Ardon by indenture, took a life inte- 
rest by assignment from this young lady, 
and in that assignment, there was a refer- 
ence to the proceedings in the cause, so 
that he might have ascertained the young 
lady'^ position. He then obtained an or- 
der on a petition by himself^ that no part 
of the fund should be paid over without 
notice to him. This was a more exten- 
siye order than he was entitled to, and 
must be discharged with costs; and as 
there was nothing special in the case, 
there should also be the usual order for a 
reference to the master to ascertain whe- 
ther a marriage had taken place, and to 
approve of a proper settlement. 



in tl)e «jrcl)eqtter Cljambfr. 

Before the Right Honorable Sir NICHOLAS C. 
TlNDAL,Lord Chief Justice of the Common 
Fleas, Baron ALDBRSON, Mr. Justice COLT- 
MAN, Mr. Justice MAULE, Baron ROLFE, 
Mr. JosUee CRESWELL and Baron PLATT. 

pARTRroOB ▼. ThB Gk>rSRNOB AND COM- 
FANV OF THB BaNK OF EnOLAND.^*- 

I5th June, 1846. 

tffcflADnm— AFFOINTMBNT OF ATTOWnST— 
' UBAOB AND CUSTOM OF IfBRCHANTS. 

Case for non-payment of the dividend due upon 
slook standing in the name of the plaintiff in the 
books of the Bank of England. Plea, that plain- 
tiff, before the diyidend became dne, by deed 
poll, appointed W. his attorney, to receiTO and 
ghre leceipU for aU diridends doe, or to become 
d«e fbr plaintiff's stock. That W. acting under 
the power of attorney, required defendants to 
. pay him the dividends, and that defendants, at 
his request, delivered to him, and he accepted 
from defendants, in payment of the dividend, a 
dnft or order in writing of defendants, addressed 
to their cashiers, commonly called, " a dividend 
warrant," whereby the cashiers were directed 
to pay to plaintiff the dividend in question ; and 
that W. did then, by virtue of the power of at- 



Error fiom the Court of (Queen's Bench. 
In this case, the Couit of Queen's 
Bench had directed the verdict to be en- 
tered for the defendants upon all the iasoes 
except that of not guilty, including the 
third and fourth, which were special pleas 
of justification. The substance ot the 
pleadings is stated in the judgment of the 
courL A writ of error having been broMght 
upon the judgment of the Court of Queen's 
Bench, the case was argued in Michael- 
ntas vacation, 1845. 

Crampion, for the plaintiflf in error, (the 
plaintiff below.) — The third and fourth 
pleas are bad, and therefore, the plaintiff 
in error is entitled to judgment non ohgtamU 
veredicto. [Tmdal^ U. J. — It is as if there 
was a demurrer to the pleas : any objec- 
tion which could have been taken upott 
general demurrer, and is not cured by the 
verdict, maj be taken now.] First, the 
power of attorney set out in the pleas gave 
no power to Wakefield to receive, or the 
bank to pay, by a dividend warrant, which 
is not cosh ; a power of attorney to ra- 
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oehre money or to act as ageot, doea not 
authorize the attorney or agent to receive 
a negotiable instrument, but cash only. 
A servant sent to receive payment of mo- 
ney cannot take a cheque or a negotiable 
ioBtrument (Second question in Ward 
V. EvoHM, 2 Lord Raym. 928.) [He also 
cited Parke^ B., in Si/kes v. Giles, 5 Meo. 
& W. 645. 652 ; Parke, J., in ScoU v. 
Irving, 1 B. & Ad. 605, 614; ^tory an 
Agency, p. 76, s. 98.] A power of attor- 
ney is to be construed strictly ; Bayley, 
J^ in Alwood v. Munninge, 7 B. & C. 278, 
283 ; nor can it be extended by general 
ivords ; and there 'are no general words 
in this instrument. [Tindal, C. J. — The 
pleas allege that the power of attorney 
authorized Wakefield to give receipts for 
dividends, and that by viitue thereof, he' 
gave his receipt for die dividend to the 
defendants.] The principal is not bound 
by the giving of a receipt, if payment is 
uot m^e according to the authority. 
The bank had notice of the power of at- 
torney; in which the word dividends 
means " dividends in cash." The power 
of attorney cannot be enlarged by parol 
evidence, or by evidence of usage. 
Hogg V. Snaith, 1 Taunt. 347, 349, 
citing Hay v. GMsmidt, M. T. 45 
Geo. 3. In Murray v. T%e East India 
Company, 5 B. & A. 204. 2L1» the court 
held that the agent, under a power of at- 
torney to demand and receive, by all lawfiil 
ways and means whatsoever, all monies 
ajid debts, and to give sufficient discharges, 
had no authority to indorse bills during the 
life-time of his principal, and therefore it 
was unnecessary to consider whether the 
death of the principal would operate as a 
revocation of the power ot attorney. 
The pleas do not state that the usual mode 
of paying and receiving dividends is by 
nving dividend warrants. [Oreawell, J, — 
The pleas state that, according to the us- 
age and custom of bankers and merchants, 
the dividend warrant is payable on de- 
mand . ] *' An agent with a general autho- 
rity is only bound to receive payment in 
•ach a way as thereby to put it in his 
power completely to discharge the duty 
tie himself owes to his principal. If, there- 
fiire, he is bound. to pay the whole over 
to his principal, he must receive it in cash 
from the debtor." Alderson, B., Id Barker 
V. Greenwood, 2 You. & C. 414, 419. 



Till the money is paid, the bank is re- 
sponsible. Suppose the dividend warrant 
b stolen while the bearer is going from 
one counter to another, and before it had 
been presented for cash, the bank could 
not be held to have paid the diridend. 
[Tindal, C. J. — ^Here the agent, duly au- 
thorize^ has given a receipt] The divi- 
dend warrant authorizes any person to 
get the money by virtue of the receipt at 
the bottom of it. Secondly, the instru- 
ment cannot be negotiable by the custom 
of merchants, without words of negotia- 
bility, "as bearer," or " assigns." The 
custom alleged would have "the effect of 
inserting in the instrument the words " or 
order." In Leuckhart v. Cooper, 3 Scott, 
521 ; 3 Bing. N. C. 99, it was held, that 
usage in contravention of a rule of law 
could not be admitted. In Stewart v* 
Aherdem, 4 Mee. dc W. 211, the court did 
not decide that usage could prevail to vary 
a written instrument. [He also cited 
BartleU v. Pentland, 10 B. & C. 760. 
RnageUy. Bangley, 4 B. & A. 395, 398.1 
The only exception to the rule is a bill of 
lading, the indorsement of which for value, 
does not pass the contract and does not 
give a right to sue for the non-deliverv of 
th&goods. In Wbokey v. Pole, 4 B. & 
Alcl. 1, there was a difference of opinion 
among the judges as to exchequer bills. 
[Tindal, C. J., referred to the case of 
jLang V. Smith, 7 Bing. 292, and the cases 
collected in the notes to Miller v. Race, 1 
Smith's Leading Cases, 259. Mamie, J. 
— ^Foreign bonds have been pleaded as 
negotiable ; but an instrument cannot be 
made negotiable merely by introducing a 
word, such as " bearer."] " An instru- 
ment is called negotiable when the legal 
right to the property secured by it passes 
by its delivery." 1 Smith's Lead. Cas. 
259, n. ; Glyn v. Baker, 13 East, 509 \ 
Gorgier v. Meiville, 3 B. & C. 45 ; Ren. 
teria v. Puding, 1 M. & M, 511. [Maule, 
J. — When goods are shipped, the indi- 
vidual goods are the subject of sale ; and 
the presence of the goods is not necessary 
to the sale. A bill of exchange is a pro- 
mise to pay, but not in any particular 
pieces of money.] The bill of lading 
prevents the right of the vendor from re- 
attaching : it does not pass the property. 
This warrant is not in the nature of an 
iiTevocable authority from Wakefield to 
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the Messrs. Ladbroke. [Maule^ J.*- 
Suppose a person makes an irrevocable 
traDsfer on an instrument not negotiable, 
and then sues his debtor ; cannot the deb- 
tor allege the transfer as a defence 1 The 
pleas do not set up the light of Messrs. 
Ladbroke to sue at law, but only to de- 
mand payment : but still, do they not show 
a defence to this action ? They may, per- 
haps, be considered as saying, *' you, the 
plaintiff, have given an irrevocable autho- 
rity to another pereon to receive the divi- 
dends, and we are bound to pay him."J 
This warrant is not an irrevocable autho- 
thority from Wakefield to Messrs. Lad- 
broke, but only an authority arising out 
of the alleged negotiability of the instru- 
ment ; and the bank have not become lia- 
ble to pay the dividends to Messrs. Lad- 
broke. Wain V. Bailey, 10 Adol. & Ell. 
616 ; Hodgson v. Anderson, 3 B. &. C. 
842. The court will look at the equita- 
ble rights of the paities. Littledate, J., 
in Tucker v. Tudier, 4 B. & Adol. 745, 
751. [Alderson, B. — It would rather seem 
that the case put by my brother Maule is 
a case for an injunction. Suppose a 
arty suing for his cestui que trust t 
"^aule,!, — That would be replied.] A 
local biistom such as that which is pleaded, 
cannot affect the law merchant. Lord 
Mansfield, in Edie v. The East India 
Company, 1 W. Bl. 295, 297 ; Gorgier v. 
Meiville, 3 B. & C. 45 ; Tindal, C. J., in 
Plifnley v. Westley, 2 Bing. N. C. 249, 
251. Further, die plaintin is not con- 
nected with, and cannot be affected by, a 
custom of merchants and bankers in Lon- 
don. In Stewart v. Aherdein, 4 Mee. & 
W. 211, the plea aveired that the par- 
ties had notice of the custom, and assented 
to the act done in pursuance of it, so that 
they contracted on the footing of it. 
Thirdly, the usage ought to have been, 
that a bona fido holder, and &r value, was 
entitled to payment; and further, when 
the defendants seek to bring themselves 
within the usuage, it is nut stated that 
Messrs. Ladbroke were bona fide holders. 
There must be cither title from the maker, 
or bona fides and value, where a bill of 
exchange would otherwise be tainted by 
fraud, so as to be equivalent to a sale of 
goods and chattels in market overt. 
Goodman v. Harcey, 4 Adol. v. Ell, 870 ; 
Foster v. Pearson, 1 C. M. & R. 849 ; 5 



Tyrw. 255, 262. This custom is not re* 
strained by guards, which the law requires; 
according to the custom as alleged a bona 
fide gift or pledge of the warrant would 
^Q, \ Tindal, C. J. — Perhaps even a find- 
ing. | As between the plaintiff and the 
defendants, Wakefield's conduct may 
have been fraudulent. Fourthly, the cue* 
tom is pleaded for a particular dbtrict, 
and as having existed only fi>r a limited 
time. Every fact stated in the plea may 
have occurred at Newcastle and that is 
mateiial, because, the argument on the 
other side must be that the parties con- 
tracted with reference to the custom. 
[^Maule, J. — Another objection to the pleaa 
is, that the usage is not alleged to be in 
exbtence at the time of the payment : the 
usage as alleged would be proved by a 
custom which had sprung up into exist- 
ence since. This objection is not cured 
by verdict. The House of Lords has 
held, that a statement of time under a 
videlicit is not material in a special ver- 
dict. The transfer is alleged to be accord- 
ing to custom, but the word " according^' 
is reciprocal ; it is not an implicit allega- 
tion.] The plea amounts to no more than 
that the parties were affecting to act un- 
der the custom : a virtute emus or pratexiu 
eujus, is not traversable. Everard t. Pat- 
er son, in error, 6 Taunt 625. The pleas 
do not aver that the bankers in London 
may perform these acts elsewhere than in 
Lonoon, and they would have been proved 
if the evidence had been, that the dividend 
warrant vras delivered at Stamford. | Om- 
toell, J. — These warrants may pass from 
hand to hand elsewhere than in London. 
TSndal, C. J. — We must take notice that 
the Bank of England is in London. I sup- 
pose that there are many acts of Parlia- 
ment which state that fiict.] The deliv- 
ery from Wakefield to Messra. Ladbroke 
ought to be stated to have been in Lon- 
don ; A deliveiy under the custom may 
have been out of London. [CresweU, J.— 
Substitute " market overt" for London, 
then the pleas ought to have shown that 
the transaction was within the ambit of 
the market overt.] 

Sir JP. Kelly, (Solicitor General.) con- 
tra. — ^As to the declaration : this is an ac- 
tion on the case for a breach of duty, not 
assumpsit for money had and received, or 
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on a ptoniife to pa^r money, where notii- 
iDgbut payment or a release would be 
an 'answer. The question is, whether the 
cashier of the Bank of England was 
bound to pay these dividends under the 
dreumstances, one of which is, that the 
plaintiff authorized an attorney to receive 
the dividend warrant; and whether the 
plaintiff, without producing the dividend 
warrant, could demand payment from the 
cashier. The manner in which the bank 
is to pay the dividends on the national 
debt, IS regulated and prescribed by acts 
of Parliament : 5 Geo. 4, c. 11, s. 11 ; the 
bank is bound to employ a cashier, who re- 
ceives from the exchequer the money re- 
quired for ptLjment of the dividends, and it 
isfaisdutytnpaythem. The cashier is super- 
intended by the Accountant General, who, 
by sect. 12, inspects and examines the 
vouchers of the cashier in respect of the 
payment of dividends. Dividend war- 
rants are recognized by several acts of 
Parliament; and the proper, if not the 
only mode in which the bank can pay the 
dividends, is by delivering dividend war- 
rants to the stockholder : Siey are exempt 
firom stamp duty. By stat. 33 G^. 3, c. 
30, and sect. 2 of stat. 45 Geo. 3, c. 89, it 
is made a felony to forge them ; and by 
sect. 9 of stet. 11 Geo. 4 & 1 Will. 4, c 
66 ; it is a misdemeanor to make them 
out for a grater or less amount than the 
stockholder is entitled to receive. The 
dividends are to be paid upon the delivery 
of the voucher; this, therefore, cannot be 
dealt with as an ordinary case. The 12th 
section of stat. 5 Geo. 4, c. 11, cannot be 
complied with, if this action succeeds, af- 
ter die delivery of the dividend warrant 
to the party authorized to receive the di- 
viilend. [ Oenw//, J.— -We cannot take 
notice of the receipt at the foot of the war- 
rant, if it is not prescribed by act of Par- 
liament : it is not set out on the record. 
Tindaly C. J.— Suppose a receipt is not 
given, could the party go a second time 
and demand payment] Suppose the 
warrant had been delivered to Partridge 
himself, could he demand payment with- 
out producing the warrant 1 Alderson, 
B. — Or suppose he could prove that he 
had lost it, or that it was destroyed.] He 
could not have received payment in either 
of those cases, except by indulgence of 
the bank, or by the interference of a court 



of equity. [3\iM2a/,C.J.— You say that the 
duty is improperly alleged in the declara- 
tion.] Enough appears upon the face of 
the plea, when taken in connexion with 
the declaration, to justify the defendants 
in not paying. The declaration states a 
general breach of duty ; it viras incumbent, 
therefore, upon the defendant to set oat 
that part of^the duty had been performed, 
and diat the remaining part did not arise. 
[Maule^ J.— There is no allegation in the 
plea, that the plaintiff refused to produce 
the dividend warrant, though it is stated 
that Messrs. Lad broke bad it.] It is not. 
necessary that the plea should exclude 
the supposition of every particular fact t 
the declaration is bad for not stating that 
the plaintiff produced the dividend war- 
rant. [Alaule, J. — The declaration al« 
leges that the defendants refosed to pay 
in any manner.] The action is not simply 
for non-payment of money : the plaintiff 
was bound to show that he was Entitled 
to receive the dividend. [Maultf J.— 
Have the bank power to pay in cash, if 
they choose 1 If the stockholder may not 
refuse to receive cash, they have sudi 
power.] The payment by dividend war- 
rants is a mode of payment recognized 
by statute, the bank have no power to 
compel the party to receive payment upon 
the aividena warrant at the time ; and the 
plaintiff must be taken to know the law 
when he gave the power of attorney to 
Wakefield. If the party leaves the mo« 
ney in the bank, he makes the bank his 
banker for that purpose ; and, therefore, 
the bank became Wakefield's bankers in 
this transaction. That closes the transact 
don as between the bank and the stock- 
holder. The warrant is binding upon the 
bank ; if they refused to pay upon it, they 
would be liable to be sued. 

As to the pleas: first, looking to the 
practice as sanctioned by acts of Par«^ 
liament, each of the pleas in effect amounts 
to a plea of payment ; and then all that 
relates to the custom may be thrown over^ 
board. No motion was made in the court 
below for judgment non obHante veredicto^ 
and there was no demurrer. Suppose the 
plaintiff himself had demanded payment 
of the divideiid, and chose to leave the 
money in the bank as the safest place of 
deposit, and in the mean time give his re- 
ceipt. [jSfan/e, J. — The grievance stated 
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ill the declaration is, that the plaintiS' baa 
not been paid at all.] If there is a duty in 
the bank, at the election of the stock holder 
to pay ia money, it cananot be upon re- 
(fuesL [Oreiwdl^ J. — The plaintiff claims 
as upon a refusal to pay himself; the de- 
fendants show a power of attorney and 
an inception of payment, but is the 
power of attorney still subsisting 1] A 
power of attorney may be revoked; 
Ditt the revocation would not invalidate 
what has been lawfully done under it: 
it does not, however, appear that this 
power of attorney ever has been- re- 
voked. The bank may insist that Wake- 
field was closed with power to receive 
the dividend, and that the plaintiff must 
put himself in the same situation as 
Wakefield was in, with respect to them. 
[M0uU, J. — The plaintiff^might, perhaps, 
authorize the bank to refuse payment to 
Wakefield.] But he contends that it 
should 'he treated as if it had never been 
granted. Secondly, if there is nothing 
upon the face of the instrument which 
excludes negotiability, it may be nego- 
tiable by the custom of merchants ; it is 
not necessary that certain words should be 
introduced into it. In the case of bills of 
exchange, as soon as A. gives an order, 
there is an end of negotiability, if the 
terms of the instrument only are looked 
at ; but according to the custom of mer- 
(tents, the order he gives is to pay the 
holder. [OreiwcU, J. — That being the 
meaning of the order, it is the meaning of 
the person who gives it. Maule, J.-^There 
being no restrictive words, the meaning 
of the drawer is, '* I have nothing more to 
do with it, pay it as I. S. orders."] On 
grounds of public policy, after a verdict 
affirming the custom, these instruments 
should be held negotiable. The negotia* 
bility of bills of lading is founded upon 
oustom. Exchequer bills are of modern 
creation. In Lmtg v. Smyth, 7 Bing. 284, 
the jury found that Neapolitan bonds 
were not negotiable ; and Tindal, C. J. 
p. 291, said, ''The first question was, 
whether the instrument in dispute had ac- 
quired, from the course of dealing pur- 
sued in the city, the character of bank- 
notes, bills of exchange, dividend warrants, 
exchequer bills or other instruments which 
form part of the currency of this country." 
Thir<Hy, mercantile instruments are to be 



construed according to mercantile usage. 
WigghiworthY. DaUum^ 1 Doug. 201 ; 
1 Smith's Lead. Gaa. 299 ; and note. Id. 
305 ; SmUh v. WiUm, 3 B. & Adol. 728.* 
[ Tindal^ C. J.— -The common instance ta 
the cwt., which is 112 lbs.] Usage has 
gone further than superadding terms ; it 
has been allowed to contradict the terms 
of a written instrument. [CrenaeU, J.— 
In SmUh v. TFt^ion, the contract about 
the rabbits would have the same meaning 
throughout the kingdom.] If these instru- 
ments are negotiable, they would have the 
meaning assigned to them by custom else- 
where than in London. ( Orenodl^ J. — 
The pleas do not allege that the custom 
affixes that meaning to them elsewhere. 
AicLerum, B. — ^If the instrument is to be 
understood every where as payable to the 
bearer in London, and to the payee <»lse- 
whera than in London; the plea must 
show a delivery in London.] Fourthly, 
it is sufficient that the pleas alleee re- 
specting the custom, that it applied to 
bona fide holders, whether for value or 
not, is immaterial. When a bank-note 
or exchequer- bill is delivered to a person, 
he becomes the proprietor of it ; and this 
instrument is to be considered upon the 
same fi>oting. If the property in it does 
not pass under certeiin circumstances, as 
in the case of fraud, that is a new term 
which it is not necessary to ue^tive. If 
it was not received bona fide, it is imma- 
terial whether the value was given or not : 
the being a holder for value is not an in- 
tegral part of the custom. [Maule^ J.-^ 
The plea contains an allegation that the 
bona fide holder is entitled to receive pay- 
ment ; though possibly the custom might 
be good without it. Alderwit, B. — ^If the 
bona fides is struck out, the custom be- 
comes larger than that alleged in the plea, 
and we do not know that it vrould have 
been found by the jury. Oreswdl, J. — 
Suppose the ease of such a warrant, pay- 
able to the party or order ; then, by law, 
it is transferable. You contend that this 
custom only goes to supply the words " or 
order."] The custom alleged is, in eflfect, 
that this instrument is of the same nature 
and character as a bank-note, in that it 
may be transfeiTed by indorsement in 
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biank, and the bona fide holder of it is en* 
taded to receive paymeDt of the money 
expteaBed in it. [Maule, J. — The being 
entitled to receive the money, is not the 
aantie thing as being entitled to sue upon 
the instrument in his own name.] Fifthly, 
it sufficiently appears that the custom was 
in existence at the time : if the statement 
as to sixty years is not a substantive aver- 
ment, it would be supplied by the allega- 
tion, "after Wakefield had so received 
the warrant." That allegation is alsQ an 
answer to several other objections. The 
jury could not have found that the instru- 
ment was transferred according to the cus- 
tom, and that Messrs. Ladbroke gave va- 
luable consideration for and were lawful 
holders of it, unless it had existed at the 
time. Sixthly, the transaction sufficiently 
appears to have been in London ; acts of 
Parliament state the Bank of England to 
be in London, and direct the payment of 
the dividends there; Messrs. Ladbroke 
are ^ted to be bankers in London, and 
the commencement jof the transaction is 
stated to have been there. Seventhly, if 
there were firaud or mala fides, it should 
have been replied. 

Cramptofi^ in reply^— The declaration 
could not have been for not delivering a* 
dividend warrant, because the bank were 
not bound so to do. The acts of ParUa- 
roent direct that the bank shall pay the 
dividends according to those acts; the 
giving the dividend warrant, is only a step 
towards payment of the dividend. The 
cashier of the bank is not appointed by 
government. The non-production of the di- 
vidend warrantought to have been alleged 
by the defendants. If the pleas had alleged 
that the plaintiff did not produce the divi- 
dend warrants, the plamtiff miffht have 
traversed that, and replied that £e bank 
had them. The voucher may be in the 
hands of the bank, and the defendants 
ought to have negatived that [Matde, J. 
-*The pleas state that Messrs. Ladbroke 
required the defendants to hold the-money 
for them ; they do not say that the bank 
agreed to do so. Tindal, C. J/-*We must 
see that ti^re is nothing in the pleas 
which will support the verdict.] The fair 
question on the pleas is, whether the de- 
fendants are liable to pay Messrs. Lad- 
broke. They are not intended to be 



pleaded as pleas of payment ; they con- 
clude, ** wherefore the defendants did re- 
fiise to pay the plaintiff the dividend, as in 
the declaration mentioned." [MauU, J^«- 
Not " as requested in the declaration :" it 
is consistent with the pleas that the .de- 
fendants have already paid the plaintiff 
or his attorney.] The pleas say, " whikt 
the money received by the defendants feor 
payment of the said dividend remained m 
their hands." The facts stated, amount to 
a revocation of the power of attorney ; and 
the defendants admit that they did not pay 
the dividend to the plaintiff. Whenever 
the principal himself interposes, the au- 
thority of the agent ceases. [lindal, C. 
J. — ^If he comes in time. Ore^well, J.— 
After what has been done under the power 
of attorney, could the plaintiff prevent 
Messrs. Ladbroke from receiving the met- 
ney upon the dividend warrant 1j He 
could, if their title was not good. Story 
on Agency, p. 430, s. 475. The property 
in the dividends has not passed out of the 
plaintiff, so as to justify the bank in refiiih 
mg to pay them to hkn. The pleas 
ought to have shown how the bank is 
bound to pay them to a party, m^o does 
not claim title firom the plaintiff. A custom, 
that an instrument should have one legal 
meaning and effect in one place, and 
another legal meaning and effect in 
another, is impossible and repugnant. 
Hutton V. Warren, 1 Mee. & W. 466« 
cited in 1 Smith's Lead. Gas. p. 306. 

Cktr, adv, vwll, 

TiNDAL, G. J., now delivered the 
judgment of the court. — This is a^ action 
on £e case, by a person in whose name 
certain sums of stock were standing in the 
books of the Governor and Gompany of 
the Bank of £ngland, for non-payment 
of the dividends due upon that stock. 
The declaration in the two first counts 
sufficiently shows the right of the plain- 
tiff to recover payment, and the duty of 
the defendants to pay dividends on the 
two sums of stock to which those counts 
respectively relate, and their breach of 
that duty. The third count is in trover 
for dividend warrants. The defend- 
ants pleaded, first, not guilty to the whole 
declaration ; secondly, to the diird count, 
that the plaintiff was not possessed of the 
warrant; and thirdly ana fourthly, spe- 
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cial pleas of justification to the first and 

second counts not substantially difTering, 

except in so far as they apply Xo the first 

9nd second counts of the declaration re- 

spectiyely. The plaintiff joined issue on 

l£e first and second pleas» and replied to 

the third and fourth, after admitting the 

letter of attorney to Wakefield & Co., that 

the defendants committed the grievances 

of their own wrong, absque residua oauste 

on which replication, issues were joined. 

The juiy found a verdict for the plaintiff 

on the plea of the general issue, and as- 
sessed damages on the first and second 

counts ; and a verdict for the defendants 

on the replications to the two special pleas. 

The case came on before the court of 

Queen's Bench upon a motion to deter- 
mine whether, upon the facts proved at 

the trial, the verdict should be entered for 

the plaintiff or the defendants upon the 

third and fourth special pleas, when that 

court directed such verdict to be entered 

for the defendants, and gave judgment 

for them. 

The case now comes before us upon a 

claim by the plaintiff to have judgment 

entered non obstante veredicto; and the 

question raised by the writ of error is, 

whether the third and fourth pleas give 

a sufficient answer to the declaration. 
Each of those pleas, in effect, states, that 
the plaintiff, before the dividends became 
due, by a certain deed-poll, appointed 
one Francis Wakefield, his attorney, to 
receive and give receipts for all dividends 
due, or to become due, for the plaintiff's 
stock, and to do all lawful acts for effect- 
ing the premises ; that Wakefield, acting 
under the power of attorney, required the 
defendants to pay him the dividend, and 
that the defendants, at his request, de- 
livered to him, and he accepted firom the 
defendants, in payment of the dividend, a 
certain draft or order in writing, of them, 
the said defendants, addressed to their 
cashiers, commonly called a "dividend 
warrant," whereby the cashiers were di- 
rected to pay to the plaintiff the dividend 
in question ; and that the said Wakefield 
did then, by virtue of the power of attor- 
ney, eive the defendants his receipt for the 
said dividend. The plea then states, that 
according to the usage and custom of 
bankers and merchants, used and ap- 
proved in London for divers, to wit, sixty I 



years now last past, all svch dividend y 
rants are, by the said usage and cnstom, 
transferable and assignable by delivery 
only, and without* indorsement; and that 
the bona fide holder of every such dividend 
warrant has been all the time aforesaid, 
and still is, according to such usage and 
custom, entitled to receive payment on 
demand of the money expressed in the 
dividend warrant. The plea then alleges, 
that Wakefield transferred the di\'idend 
warrant to Messrs. Ladbroke & Co., then 
carrying on the business of bankers in 
London, for valuable consideration then 
moving from Messrs. Ladbroke & Co. 
to the said Wakefield, by moans wher^oC 
and according to the said usage and cus- 
tom, Messrs. Ladbroke & Co. became en- 
titled to receive from the defendants the 
sum mentioned in the warrant, and that 
Messrs. Ladbroke & Co., whilst they 
were the lawful holders thereof, demanded 
payment of the money mentioned in the 
dividend warrant, and required the de-, 
fend ants to hold the same for their use and' 
benefit ; wherefore the defendants refused 
payment, as in the declaration mentioned. 
The substance of the defence intended 
to be set up by these pleas is, that the de- 
fendants, having, under the authority of 
the plaintiff, delivered a dividend warrant 
to Wakefield, have become liable to pay 
the dividends to Ladbroke & Co., and, 
consequently are not bound to pay them 
to the plaintiff; and if the pleas showed 
that the defendants had incurred such a 
liability, they would amount to an answer 
to the counts of the declaration to which 
they were pleaded. But we are of opi- 
nion that the pleas do not show any such 
liability. 

The main grounds on which it was con- 
tended that the pleas were deficient were, 
that the power of attorney, being to re- 
ceive payment, did not authorize the at- 
torney to receive payment otherwise than 
in money, or in some usual manner ; and 
as the pleas do not show that payment by 
dividend warrants was an usual manner 
of payment, and the statiues which re- 
cognize the making of dividend warrants, 
do notshow that such pay mqnt is the only 
or the usual mode of^ paying dividends, 
or that it is an usual mode of making 
payments generally, it appears to us that 
the plea is deficient in this respect. 
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But a more important and substantial 
objection to the pleas is, tbat tbey do not 
show that tbe defendants have incurred 
any Kability to pay Messrs. Ladbroke 9c 
Co., or any other person than the plaintiff. 
^The instrument by which the alleged pay- 
* ments were made, are described as drafts 
or orders whereby the defendants* cashiers 
were directed to pay the money to the 
plaintiff. It is clear that such an instru- 
ment will not, by the general law, give 
any right of action to any person, ouier 
than the plaintiffy«who might become pos- 
sessed of it ; and it was not contenaed, 
in the argument at the bar, that such rieht 
of action existed by the general law ; but 
it was insisted that the usage and custom 
of merchants and bankers stated in the 
pleas, gaye such a rieht of action and im- 
posed on the defendants the liability to 
pay the diyidends to Messrs. Ladbroke & 
Co. But we are of opinion that the usage 
and custom stated, has na such ope- 
ration. 

It is not necessary to inquire what the 
effect of general immemorial custom in a 
particular place might be, as this usage is 
not so pleaded, but is described as an usage 
and custom of bankers and merchants, 
used and approyed of for diyers, to wit, 
sixty years, according to which diyidend 
warrants pass by deliyery, without in- 
dorsement, and the bona fide holder 
thereof is entitled to receive the amount 
from the defendants, which is rather a prac- 
tice of trade than a custom properly so 
called ; and such a practice cannot alter 
the law, by which such an instrument 
does not confer any right of action to an 
assignee. See Olipt v. Baker, 13 East, 
509, and also Smith's Leading Cases, yol. 
1, p. 259, in which the law on this subject 
appears to us to be correctly stated. 

It by no means follows from this opi- 
nion that mercantile usage, or tbe practice 
of particular trades or places, is inope- 
rative. Such usage and practice may 
have and often have, an important opera- 
tion between parties who contract with 
the knowledge of its existence and with 
reference to it. See the case of Stewart 
r. Aberdeen, 4 Mee. & W. 241, and that 
of BartlcU y. PenOand, 10 B. & C. 760, 
in the first of which, a practice of brokers 
and underwriters to settle losses by set-off 
on account was held binding on a princi- 



pal, w1m» knew of and acquiesced in the 
practice ; and in tbe second of which, a 
similar practice was held not to be bind- 
ing on a principal,^ who was not shown to 
be cognizant of and to have assented to 
it 

As the pleas appear to us to be sub- 
stantially defective in the essential paili- 
cular of not showing the defendants to 
have incurred any liability to Messrs. 
Ladbroke &Co.,it is not of much import- 
ance to consider the minor objections 
that were taken on the argument. It 
seems, however, to us, that, even suppos- 
ing the usage stated to be binding, and to 
have the e&ct of making the defendants 
liable to pay assignees of dividend war- 
rants, who come within its terms, as 
pleaded, the pleas are defective, in not 
showing that tne case in question oomes 
within 3ie usage. That usaee is described 
as entitling the bona fide holder to pay- 
ment, but Messrs. Ladbroke & Co. are 
not averred to be bona fide holders. The 
transfer to them by Wakefield is, indeed, 
stated to be for valuable considerations 
moving firom them to him ; but a holder 
for valuable considerations is not neces- 
sarily a bona fide holder ; and the state- 
ment that the demand by Messrs. Lad- 
broke & Co. was made whilst they were 
lawful holders, must be understood to 
mean, that it was made whilst they were 
holders in the manner before described, 
and not to supply the want of averment 
of their being bona fide holders. It is 
therefore, quite consistent with the pleas, 
that Messrs. Ladbroke & xCo., were not 
bona fide holders, and that the dividend 
warrants are not outstanding, but in the 
hands of the defendants themselves, who 
may consequently be in no danger of bang 
called upon by any future holder, even if a 
bona fide holder could compel payment. 
For these reasons, therefore, we are of 
opinion that the judgment giveu. for the 
defendants below, so far as relates to the 
first and second counts, must be reversed, 
and judgment be given, that the plaintiff 
recover tbe damages found on those counts 
nonohstante veredido; but that the said 
judgment, so far as relates to the last 
count of the declaration, must be af- 
firmed. 

Judgment revereed as to the first and 
second counts f affirmed €iM to (he last count. 
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3n lift (81tteen'0 Stnci). 

Before the Right Honorable Tbomae Lord DEN- 
MAN, Chief Jwtioe, aiul the nrt of the Jodgea. 

Nbwton and another t. Belchbr. 
Saub v. Palmbr. Same v. Liddiard. — 
Nov. IQtk, 1846. 

CONSOLIDATION OF 8UIT0. 

Several aetiene were brmight by the eame plaintiff 
on the same contract against the members of a 
railway company. A judge's order was obtained 
for staying proceedings in all bat one, unless 
plahitiff wonld elect on which of them he woold 
fKooeed. The oonrt rescinded the order. 

RuLB calling upon the defendants to show 
cause why an order made by Pollock, G. 
B., should not be amended, by making 
the stay of proceedings thereby ordered 
cooditional, on the submission of the de- 
fendants Palmer & Liddiard, to be bound 
and concluded in the actions brought 
against them by the fate of such verdict 
as shall be fouxui in the action against the 
first named defendant, and on their under- 
taking, if the verdict shall be nven in the 
action against the first named defendant 
in favor of the plaintifl&, to the satisfac- 
tion of the judge before whom the said 
cause shall be tried, that no Mrrit of error 
shall be brought upon the judgment to 
be entered upon the said verdict, nor any 
bill in equity filed to be relieved against 
such verdict ; or why the above mentioned 
order should not be rescinded. The affi- 
davit upon which Pollock, C. B., made the 
order for staying proceedings in the two 
last mentioned actions stated, that the 
above mentioned actions were all brought 
for the recovery of the sum of 4288/. 6s. 
Ad^ the amount of the plaintiff's alleged 
demand against the Oxford and Salisbury 
Direct Railway Company ; and that the 
said several actions, together with an ac- 
tion against Thomas Harrison, were 
brought for one and the same demand, to 
which the several defendants in such ac- 
tions were jointly liable, if at all ; and that 
the supposed contracts, on which the said 
actions were respectively brought, and 
which were the same identical contracts 
in each and all of the said actions, were 
contracts with which it is sought to charge 
the several defendants as respectively be- 



ing, or being supposed to be, members of 
the said railway company ; and that they 
are jointly liable, if at all, one with another, 
upon such supposed contracts, which are 
joint and not 9everal contracts. The par- 
ticulars of demand in the thrce actions 
were the same. The chief Baron said, 
that, if the identity of the cause of action 
were not denied, he should make the or- 
der, unless the plaintiff would elect in 
which of the three actions he would pro- 
ceed. The election was declined, and the 
order made accordingly. 

Montagu, Chambers and BramweH^ 
showed cause. — Where separate actions 
ai'e brought for a debt alleged to be due 
from several defendants jointly upon the 
same cause of action, the court will stay 
the proceedings in all but one. Carn» v. 
Legh, 6 B. & C. 124 ; Everett v. YoudU, 
3 B. & Adol 349 ; Miles v. The Inhabit- 
ants of Bristol, Id. 945. In the caste of 
policies of insurance, the underwriters are 
liable severally, and, thecefore, actions 
against each are necessary. Here the 
three actions are for the same thing. 
[Coleridge, Jw — Only upon the assump- 
tion that the demand is joint and not seve- 
ral.] There is no separate cause of ac- 
tion. If one action will answer the par- 
pose of the plaintiff according to his own 
affidavit, the court will not allow more. 
The courts have said that there shall not 
be concurrent actions upon the same bill 
of exchange. [WigMma$^ J. — Here 
the plaintiff may sue each separately, if 
the others do not plead in abatement. 
Coleridge, J. — There might be consider- 
able hardship in compellinff the plaintiff 
to join all me defenaants m one action, 
because, if he failed in establishing the 
liability of one, the action would failj I^ 
he feiled in one action, on the ground o^ 
the non-liability of a particular defendant, 
he might sue any other. If the plaintiff 
succeeded in one of the actions, the court 
would stay proceedings in the others* 
There is no reason for interferine at a la- 
ter stage of the proceedings which does 
not exist at this stage ; two out of the three 
actions cannot come to an effective result. 
A judgment recovered against one of two 
jomt debtors, is a bar to an action agaio^' 
the other. Kingy. Hoare, 13 Mee. & W. 
495. [ Wigktman, J^-If the several de- 
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ftndants are not liable, they^may defend 
themselves: if diey are, they ought to nay.] 
The order k only to stay tbe proceeainga 
in tiie two acdons till one is determined. 
The effect of sect 8 of stat 3 9c 4 WilL 
4, c. 42y which enacts that no plea in abate* 
ment fer the non-joinder of any person 
as a co-defendant shall be allowed, nnless 
It shall be stated in snch plea diat such 
person is resident within tbe jurisdiction 
of the Goort, and unless the place of resi- 
dence of such person shall bis stated with 
convenient certainty in an affidavit veri- 
fying the pleas, is, to deprive joint con- 
tractors in these undertakings of the be- 
nefit of that plea. In neither of these ac- 
tions can the defendant plead in abate* 
ment, because they are separatcdy sued. 
A plea in abatement is a strict plea, and 
by it, the defendant pledges himself to 
prove that, which prorably he would not 
be able to prove ; and if Be does not give 
the names of all the partners, it would 
fsiL An provisional committee-men are 
not in the same position. We are willine 
that die three defendants should be josnea 
in one action, as if it vras an action in 
tort. [They referred to OUuv.lbeiky de- 
cided the 14lb November, in the common 
pleas,* as a decision adverse to the de- 
fendants.] 

1>. D, Keane, cnntnii was not heard. 

Lord Denvan, G. J. — We should have 
vrished to hear the argument in answer, 
if tii6 court of common pleas had not de- 
cided the point, and in confermity vrith 
oar opinion. A parly sues three persons, 
and one of them applies fer an order to 
stay proceeding in ttie action against him, 
saying diat he jp liable, if at an, vfiA the 
other two ; and that if he is not, none are. 
Suppose he is not liable at all, why should 
he ask to have such an order made 1 I 
cannot very well understand the affidavit, 
that a person, if liable, is Kabto jointly 
vntfa other persons. The rule as to con- 
solidating actions is not applicable where, 
in a railway transaction, it is sought to af- 
fect persons as provisional committee-men. 

CoLEioDOS, J. — The legal right of the 



• This etm h rvported, sntr p. 116. 
veb. T U 



plaintiff to sue, in sepatate aotbns, per- 
aoBs who, be says, are liable sepamtely, is 
unquestionable. The legal right which 
the defendanu in these actioiis have, if 
they are jointly liable and not several^, 
is to plead in abatement: beyond that, 
however, tfie court has exerased its di»- 
eretion in consolidating actions. But tbat 
is an interference vnth the right of a plain- 
tiff which must be strictly exercised, for 
the purpose of preventing mult^lidty of 
actions; andlknowof no better testes to 
the propriety of its exercise, than to see 
whether oppression to defendants is con- 
sequential upon the allowing of all the 
actions to go on. I do not see die hard- 
ship on the defendants in this case ; it ap- 
pears to me rather the other way. The 
plaintiff is not bolmd to take the responsi- 
bility of bringing one action against all, 
because in that action the liabiHty of all 
must be made out ; and he runs die risk 
of beroflr defeated if he feOs in making 
out the liability of one. And the alterna- 
tive is to sue all by separate acdons, by 
vvhich course he exposes himself to the 
risk of a plea in abatement 

WiGHTMAW,!. — The effect of this ap- 
pKcadon is, that each defendant seeks to 
obtain the benefit of separate acdoniL 
without giving the plaintiff the benefit ^ 
separate acdons. The defendant calls 
upon the court to restrain the other actions 
in order that he may see what becomes 
of the separate action. The decision of 
the court of common pleas is well founded. 

Bable, «i., concurred. 

ftrfff ffftieisfc. 
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An sHegAticm hk a t^xm of damsrs oiMdad in 

■fsbipc Air SUM 4ayspM«ioiMiotliroollUoe. 
StsCemMits made by the mate and ■^ m pt n pi 
the ihip prooeedmg with reqwct to the eUte of 
^2fT\ **• The age of thie latter M^ 
TtfMoQs between tfao aoooaato gj?en la ths 
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pntMt and libel: and delay in inatitating the 

moMdiiigi:-^M, fint, thm tiM prafioiiilije. 

tarraftlMiliipwaaadiQWUeaa beiag mal 

aaa adnTeiiiaiit» 
. Seeondlyi mch only of the atatementa aa fonnad 

poit of the rMgt9tti were admiasible. 
Thiidly» the age of the riup might be pleaded to 

aeoooatlbr her kMB. 
f\MHlUy, inaMMieh m tha pialaet Haelf waa to be 

braufht in* the atatementa eontaiaed in it aaad 

be pleaded, 
llftblyt the delay appearing on the face of the 

pioeeedinge and not being aecoonted for in the 

libel, H waa not neoeawry to aUega it In the re- 
' lattagation. 



Tbis was a proceeding by plea and proof 
in a cause of damage. The libel plead- 
ing the circomstances in the ordinary form 
having been admitted^ a responsive alleea- 
tion vyas brought in, consisting of twelve 
articles. The first was merely introduc- 
tory. Tbe second, after setting forth the 
particulars of the voyage of the vessel 
proceeded agaiost^ tbe Mellona, from the 
27th February, tiH the 6th March, 1845, 
the day on which the accident occurred, 
, pleaded, that the two ships came suddenly, 
. and without any healing, in contact, at the 
time when the weather was so thick and 
dark, that no object was discernible half 
a ship's length off, and that a proper look* 
out was kept on board the Mellona. The 
third pleaded, that while the vesseU were 
entangled together, the master and all the 
orew of the George, (the vessel proceed- 
ing) came on board the Mellona. That 
the mate of the George returned to her, 
•and on coroii^ back to the Mellona, be- 
ing asked by the master of the (xeorge, 
whether she made any water, replied that 
she did not, and wa^ aU ligh^ That on 
the vessels getting clear, the master of 
the George sod two of the crew returned 
to her, three others refusinff to do so, as- 
'slgntng as a reason, that she had made 
plenty of water before the collision, and 
they thecefore remained in the Mellona. 
The fourth pleaded certain. declaralionB 
«Ml respect to thd collision, made sabae- 
quendy at different times by the three of 
Uie crew of the George while on botfrd the 
Mellona. The fifth, that the loss of the 
, Qeo^» waainconseqneace of unseaman- 
like conduct on the part of her maater. 
The sixth, that die Georse was a very old 
vessel, had not appeared in Lloyd's list 
for several years, and was in a very bad 
jtate. The aeveotW thai the coUisioa waa 



una voidable, on acooont of the dwrlmwB, 
^c. The dghih and ninth pleaded cer- 
tain variations between the protest made 
by the only survivor of those who le t omed 
to the Greorge^ and the statement in the 
libeL The regaining three articles 
pleaded the delay in commendng proceed- 
mgs, and that the Mellona had, save aa to 
one fourth paxt or share, become the pro- 
perty of different owners since^the colli- 
sion, and had a new register. The ad- 
mission of this allegation was owfoeed. 
The fourth article was given up by the 
counsel foi the Mellona as not main- 
tainable. 

Sir John Dodton^ Q^ A., and Ba^ori^ 
affaiust tbe allegation. — The earlv history 
of the Mellona, given in the second article, 
is unnecessary : the Question Ib, what took 
place on the 5th March, on which tibe 
events of the 27th Februarv, and follow- 
ing intermediate days can nave no bear- 
ing. The statements pleaded in the third 
article are not adoussible ; thejr may be 
made matter of cross-examinatioo, but 
cannot be pleaded against the owners. 
The nxHh goes muerely to the value of the 
G^rge, and cannot affect the issue in the 
cause. As respects the eighth and ninth 
articles, it is not competent to the other 
aide to bring in the protest, though thev 
may call for its production. The tanta 
and subsequent articles refer to matters 
occurring long after. the collision; Aey 
show, in fact, uat we oould not have pro- 
ceeded much sooner than we did, for at 
first there was some neeotiation as to an 
amicStble arrangemont. Then the Mellona 
was, it appears fix>m those artiscles, not to 
be easily found ; she is pleaded to have 
been at no less than five difl^nent ports in 
this interval. 

AJAamM and BMiMtm^ in support of the 
allegations— It is usual, as matter of intro- 
duction, to plead the occurrences of a few 
previous days in the general manner in 
which it is now done in the second article. 
The objections to the third article aro well 
founded with respect to loose conversa- 
tions like those pleaded in the fourth ; but 
here the dedarations alleged aro part of 
the re» ^ef/<s, and without them the ae- 
coont is not intelUgtble. Their efieet as 
evidenoe is a separate question not to be 
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I now. TteuihiaadmiMiUe, 
B9(MaSMiQg tfaa value <if the Oaofge, 
lAUk u a questioii fcr the fegifter aed 
BMcdiaDtai but to show that the loei of 
dieeUp was ia eeoiequenee of her bad 
eondkieB. The teath aad fc^wiag ai^ 
tieleB aie aotoftrad aa a jplea ia bar, bat 
to ahow the dilatory Goadiiet of the other 
aide. 

Dr. LvaauMTOif/^The only qaea- 
tioa which die court has to conaider^ re- 
tetea to eeitaia objeetioiia which have 
been made to parts of a reapeoaive alle- 
gation in a cauae of damage. The colli- 
aon;took place in Mareht 1845; no pvo- 
oeedinga were eomaMnced tiU March, 
1846k and Ibe libd waa brongfai in on the 
23d May. To thia delay the eotfrt meat 
preaently advert. The libel waa in the 
ordinary formi ^eadintf the arconatancBa 
aad the daina|(e which e^iaed, and re> 
qoirea no particular obaerralioDa^ Seve- 
^ articles of the allegatioa responsive to 
this have now been obfecsted to. The ob- 
jection to the second article is, that it seta 
forth the hiatocy at an unnec^asary leni^ 
and vrith a detail of circuniatanoea which 
occurred previous to the colliaKoa« and can 
have no beann^ npen the issue. But this 
au>de of pleading ia not- only customary 
but convenient : thus, to state-not Oinutely^ 
bot-gaoanUly^ cireumataDoes which nn^ 
have pievioisriy takea plaooj with reapeet 
to the vessel proceeded agaioat, aa tbe 
wind and the weather^ andao forth $ and 
it appears to me that the objection ia Dot 
anmeienttoiadttcetheeoortto aiake any 
akeratioB. Tbe objeotiente the third, ar^ 
tiele ia of a difiereat deaoription. It ia 
there pleaded, that eectaio declarationa 
were made by tbe mate and others, part 
of the crew of the Qeorge i and it ia con- 
tended that theae deckrationa cannot be 
made evidence. It ia true, that separate 
aad distinct dedaratioBs eomieg from sea- 
men cannot be received, because, &»^ it 
may be doubted in a legal point of view, 
whether the mate and seaateo can be con- 
odered as the HgenU of the owners^ so as 
to entitle aaeh dedaratioos to be held 
evidence; and, secondly, great inconve- 
nience would arise, because these loose 
eooversationa would be contradicted on 
the q^er side; and» after aU, scaveely 
any benefit would be derived from the ad- 



miaaion of them by either party. Biitfihe 
caae iavery difoent wheie theae cbaver- 
aaaiona form part of the rmgeHm^ aa diey 
do here. I am atrongly inclmed to think 
ikat the anawar made by Dr. Adams is 
right, and that these objectioos may ex- 
plain other parts of the caae ; therefore I 
am of opinion, that the firat part-ought to 
atand; and I tlnnk that the same answer 
may be nven with eipial or even greater 
foiee to iLe latter part of the article; ao 
that the tfaixd artide will renmin aa it ia. 
The fouxdi goea ont W oonaeot, and the 
fifth waa not oUected to. The aix& 
pleaded that the Qeone waa a very old 
veaaeL How can thia be pertinent to the 
eaae % I appaehend it m«f in thia man- 
ners waa tte George loat m conaequence 
of the collision, or from some error of 
those on board, or fiom the foct of her 
being scarcely seaworthy at the time o(' 
the accident 1 In this pointof view, I am 
clearly of opinion the artide is admissi- 
ble. The seventh waa not oligeelBdlo. 
The dghth refine to the nroteat. In all 
these cases the protest ought always to be 
brouffht in ; but theas it asuat he Maol- 
leeled that I aay nothing aa to ita citfctt 
when brooij^t in; ^ doee not follow that 
itwiU be evidence in fover i^timse on 
whose beh^ it ia brought in, dioogh it 
nti q n e s ti o na bly is evidence agaiut tfiem; 
but it win not be evidence. for tboae.wte 
bring it in, unless all the evidence made on 
oath be ie cocroberatioa of it. It is ad- 
mitted, jwr ss^ in proceedingB by act on 
petition* because it ia sworn to; or if not 
sworn to, yet it is made usder the ptwvi- 
sioas of an act of parliament. WiOi xe- 
gard to the pcDtesta on bosh jidea^ ilmy 
should, I thids, be \mm^ in, and this 
diapoaea of the d|^ and ninth artklaa; - 
becaUMto when the ioatrunanu atebran^ 
in, it will he unneceasary to plead thara 
fonnally. Theromaiaiagobjeationaielate 
to the correspondenoe wUch baa passed 
between the parties, to the fact of theves- 
od having changed hands, and there hav- 
ing been oppoitumties of arvaating the 
veasel many times, and for a leog pefiod 
previouslv to the commencement of ttaa 
suit. It baa been admitted that thia ia not 
ofiteedea a plea in bar, and very properly 
so ; becanse a plea in bar must be to this 
effect, to show, that in existieg chreum- 
stances, the suit cannot be maintained. 
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The daUy of twelve months will be no 
baty nor will the change of ownenl^; 
but both tbeee circam^iiees mmjr have 
WMght in the caoie. In kx^ung Uiroi^ 
the iibeU I do not find the leaft notice 
taken of thb delay. Now nnleaa the de- 
lay be accounted tor, the preaumption of 
law will be againat tiioae who have been 
guilty of the laches; and aa this presumption 
has not been expluned away, it stands in 
all its focce. Tberelbre, in my view of 
the case» these articles become superfluous; 
and not only so» but be prejodicaal, by^ in- 
trodocing a counter plek in explanation. 
I sbdl, uerefiNre, reject the xemaiader of 
this aUegation, on the ground that the 
party will be entitled to the benefit of 
every thing here alleged; and I must con- 
sider that there has been unnecessary 
delay* 



Thb GAzaLu.— I7M Dm. 1846. 
ooNsnucnoN or the Twofrrr house 

RBeVLATIONS. 

Tola was a cause of damage by collision. 
The circumstances of the case were ma- 
terialt only so &r as ^hey bear Ufion the 
obsenrationa made by die court with re- 
feronce to the rules laid down by the 
Trinity House, and they will be finrnd in 
the judgment. 

JbMcr and llaoM^fer The Dispatch.-- 
The Dispatdit beuig dose hauled on the 
starboard tack, did right in pursuing her 
co«cae; the evidence showa she put her 
balm to starboard onlv when the collisioB 
beenmeinevitablev and to lessen the blow. 
The ateamar should have ^ given winr,'' 
that is, have gone under die stem of The 
Dispatch, or have ported her helm, if that 
was ever the right me as u re, sooner dian 
she did ; and she was wrong in going at 
her fidl speed in a daric night, in a part of 
Um sea where aaaiy ve s sels might be ex- 
pected ; and she oag^t to have stopped 
diiecdy she knew, by seeing the lights of 
The Dispatch, that a vestol was near 
her. 

Addam$ and IL PhilHm^4, lor The 
Oazelle^— The rule of the Trinity House 
is, dial when two ships meet, and a eoffi- 



saonis probaUe, each dionid port her 
faeks. We did so; The Dispatch put 
hen to starboard, and caused the coIlisieiL 
Perhaps the night vras so daric that die 
accident was mevitable. His not to he 
conlMidhd, thatmeiaam-vesselistogeat 
a very reduced rate, whenever the ragbt 
happens to be dark, or that she should at 
once stop her engines, if she has reason 
to think any other ship is near her. This 
accident cannot be imputed to any mis- 
eooduct crneglect on board The Gazelle. 



Dr. LvranNTONd-— I must necessarily 
occupy a lew mhiutes on die present oe- 
casloii, in order that we may come tea 
correct understan&ng of what are die 
Trinity House rules with regard to the 
navigation of vessels, and see whedier I 
have duly comprehended them on Ibr* 
mer occasions, or have been in error. As 
at present advised, I am not mclined fc 
think, diat I have committed any great 
mistake, not from confidence in my oivn 
judgment, but because my obsenra- 
tiona have always been made in the pre- 
sence of the ekier brediren of the Tnmtv 
House ; and I have' no doubt, that if 1 
had stated any thing oontrarv to their opi- 
nion ef what was right and fit to be done, 
and to a due interpretation of those rules, 
they would have donemediefiivorof cor- 
rectmgmeatthethne. If Inowfitiltnto 
error, 1 shall be glad to hear what diat 
error is ; because the great object to be 
attained Is, to discover the real trudi, es- 
pecially fiir the saftfty of the navigaden 
ships at dus time. Now, therefi>re, we 
must for a moment divest ourselves of die 
peculiar rircvmstaneee of this case, and 
we vrill take the case to be simply this : 
Here is a merchant vessel sailing close 
hatded, meednffvridi a steamer ; and then 
die question arises, what is to be done un- 
der these simple circumstances ? Now, 
with VMatd to the reguladons laid down 
by the Trinity House, let us see whether 
any of them does, «ther directly or by 
fair implication, lay down any and what 
rale as applicable to such a case. The 
first regulation here is, '' Whereas, the re- 
cognized rule fi»r saifing vessels is, that 
dme having the wind firir, shall give way 
to diose on a wind." I appre^nd diat 
^ giving way" means, they shall get out of 
die way, by whatever may be the paoper 



THE NEW-YOKK LEGAL OBSERVER. 



U7 



Coort or Aamirattjr.— Hm GtMlle. 



meaaures* whether it be by porting or 
starboarcling the helm ; the fact is, they 
shall give way, and let the other pursue 
her course. That is the case with respect 
to sailing vessels; those having a free wind 
shall give way to those on a wii^. The 
next IS, ** That when both are going bv 
the wind, the vessel on the starboard tack 
shall keep her wind, and the one on the 
larboard tacL bear up, thereby passing 
each other on the larboard hand.'* Here 
the two vessels are precisely nader the 
same circumstances ; some rule must be 
established, and I apprehend that this was 
the most convenient one, that persons 
might know what to do ; that there mi^t 
be no mistake, no dodging on one side or 
the other. The next rule is, ** That when 
both vessels have the wind large or a-beam, 
and meet, they shall pass each other in 
the same way, on the larboard hand.'' 
That was, no doubt, fi>r exactly one and 
the same purpose, to avoid any uncer- 
tainty as to what was to be done ; to et- 
feet which two last mentioned objects, Ihe 
helm must be put to port. These are 
statements as to what are the recognized 
rules of navigation. Now comes another 
statement: '*And as steam-vessels may 
be considered in the light of vessels na- 
vigating with a fair vr'mS, and should give 
wav to sailing vessels on a wind on either 
tack, it becomes only necessary to pro- 
vide a rule for their bbservance, v^en 
meeting other steamers or sailing-vessels 
going large." 

It is here taken to be an admitted &cty 
as indeed it must be, that a steam-vessel 
is always to be considered as a vessel sail- 
ing free. And then it also states as an 
admitted fact, that if she meets a sailing 
vessel oh a wind, she ouf^t to give way, 
whether the vessel be sailing on the star- 
board or larboard tack. Then the Trinity 
House went on to provide for two other 
dreumstances : the one b, where a steamer 
meets another steamer, or where it meets 
a sailing vessel soin^ large, they pnmde 
the £>Uowing nue : it does not embrace 
aiU the circamstances. *'When steam 
v«8Be1s on dHlerent courses must, unavoid- 
ably or necessarily, cross so near each 
other, that by continuing their respective 
co w ra o p, there wonld be risk of coming in 
collision, efach vessel shall put her helm 
to poit, so as always to pass on the lar- 



board side of each other." Now, Aat 
has nothing to do with this -caae : these 
are steamers, and nothing else. ''Aatenm 
vessel passing another in a narrow chan- 
nel, must always leave the vessel Ae is 
passing on the larboard hand." Thfe 
vessel was not in a narrow channel ; mad 
the rule, therefore, doea not apply. Whidi 
rule has to do with the present caset 
The passage that I read belhie. ''As 
steam vesaela may be considered in the 
li^ of vessels navigating vrith a fair 
wmd, and should give away to Bailing ves- 
sels on a wind on either tack." Why, 
that is Btatinff aa an admitted proposition, 
that a steamer meeting a sailing vosaol on a 
wind on either tack is bound to give way ; 
and then the simple questioD is this, what 
is the meaning of the term " give way t" 
I know of no rule, of no proposition, of 
no expression, that ever has fallen from 
any of the gentlemen whom I had the 
honor to be assisted, to show that " giving 
way" means putting the helm to port un- 
der all circumstances. On the contrary, 
I apprehend, and in many cases I have 
stated it, to the best of my impression, 
that it meant, according to the circnm* 
stances they were to give way, by portiiig 
or Btarboai^iog the helm, as the exigenej 
might require. Do not let it be undm^ 
stood that there is anv difficulty in eon- 
stmiog the rules ; so tar aa they so, they 
are distinct and clear : there may be, and 
there is, an omission, in not providing in 
express terms as to what a steamer should 
do in ease of meetmg a sailing vessel go* 
ing large* That is the only case, and it is 
not the present case; therefore I need^ 
not enlarge at great length upon it. Now, 
if that be BO, let us consider what are the 
circumstances of this case. The general 
features of it do not appear to me to he 
in dispute on either side. The Diepatek 
was a vessel laden with coals : she waa 
proceedinj[ on the starboard tack to the 
east, the wind being at that time, accord- 
ing to the statement of both partMs, south* 
and-by- west to south-west ; it being statod 
on behalf of The Ghtxelk^, that the wind 
was blowing stiff from the quarter I havtf 
mentioned, and the weather dark and 
thick with rain. The coome of this vee* 
sol was, according to her own statemoDt, 
north-north-west-half-west, and she waa 
proceeding at that timcb at th^ rate of 
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between nine sad ten knots snhonr^snd 
WM slxidttea ndileflto the south of tlie Dud* 
geon Light This being so, axid the two 
TOODols i^proaohing each other, the state- 
ments, in some respects, no doubt vary; 
but I will first take the statement which 
was originally made in the office of the 
owners of The Gaaelle, at Hull. I take 
it, the statement amounts to thiss after 
ha^g stated tibe facts I have mentioned, 
the people on board The Oazelle saw the 
light on tlie larboard bow, and the mate 
ordered the seamen at the helm to port 
it, which was done. Immediately after 
fUs, the schooner and The*j|^azelle came 
ia contact, tibe schooner's bowsprit strik- 
ing The Gazelle on die larboard rail, 
ammt ten feet before the paddle-box. 
ThJB is her own statement of the occur- 
rence. It will be observed, with refer- 
ence to the showing of one light, and of 
one Hg^t only, on approacfaiog, because I 
do not mean to impute to either party the 
having unduly kept back the tact, that 
theore were, in truth, two lights seen : one 
that went out and another that replaced 
it. But according to this statement, the 
moment a light was seen, it would appear 
the helm or the Gazelle was put to port, 
and immediately after wattiU the collision 
took place in the manner it is stated. 
The original statement on the part' of The 
Dispatch varies not at all in these parcicu- 
laiaas &r as relates to The G^azdle ; but it 
states what she herself did, which is un- 
doubtedly an ingredient in this case to be 
duly considered, that her helm Mras put 
ham to starboard. There is another 
part of this case to which I must refer. 
The persons on board the schooner unques- 
tionably called out to those on board The 
Gaselle to port her helm; but it is ex- 
pressly denied by those on board her, that 
any such hailing was heard at all ; and, 
eohse^ently, if it was not heard, it could 
not possibly influence the movements of 
those ou board The Gazelle ; so that if 
it was an error of those on board the 
schooner, it was an error that vras not in 
any deg^e the cause of the present col- 
lision. Now, the first question is, whe- 
ther, in snch a night as tiiis, described by 
those en beard The Gazelle to have been 
a dark misty night, when it was very dif- 
fie«lt to discover objects, The Ghtzelle be- 
ing saifing in that part of the sea which 



is fireqnented so much by colKers, it was 
consistent with pnidence, and a just re- 
gard to the safety of the lives and pro- 
perty of others, to proceed at such a rate. 
That is one consideration. The next is 
more of a nautical question, which is, 
when they did seethe light displayed by the 
schooner, ought they to have ported their 
helm, or to have pursued any other and 
what measures ? Ought diey, upon per- 
ceiving this light, and consequently being 
perfectly cognizant that some vessel must 
ne in the close vicinity or neighborhood, 
either to have eased &eir engines, have 
stopped their engines, or put the helm to 
starboard or to port 1 I put all the four 
alternatives; or were they justified in 
simply putting their helm to port, as they 
did 1 If thb was an erroneous measure 
they either did that which they ought not 
to have done, or omitted to do that which 
they ought to have done, in either case 
The Gazelle must be responsible, to a 
certain extent at least, for this damage. 
So much for what relates to The Gazelle. 
With regard to the schooner, if the helm 
was put to starboard before there was any 
necessity for, or propriety in, adopting 
that step, and if the so putting the nelm 
of the schooner to starboard contributed 
to this collision, because, if it did not con- 
tribute towards it, and was not the cause 
of the collision, the mere error of doing 
that which does not effect the question can 
produce no result, the consequence in law 
will be, that both vessels are to blame, 
and the loss must be divided between 
them. 

The Trinity Masters having given their 
opinion, exonerating the schooner from 
all blame, and that The Gazelle did not 
take the proper measures to avoid the 
collision, the court pronounced fer the 
damage.* 

* The ndet referred to in tfawB jndpiMat, voA 
whieh are m fnqoeatly the tabjeot of ^iiciisrfofl 
Ia the Admirsily Court, are tbe foHmriac:— 

« The racogaisod rule for niliiig veMeltifp thsl 
thoie hftYing the wind fair shall giro away to ^^^ 
on a^^d. 

" That when both are gom|f by the wind» tbo 

»sl on the itafboard taok riiall keep her wisd, 



keep] 
^nd thd one oa the larboard took bear op* 
paarios each other oa the larboard hand. 

'< That when both yoMele have the witti laif* 
or a-beam and meet, they ahal! paae eaab oHitf 
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tho Bi^t HanonOile Sir HERBERT 
JENNERTUST. Dean of Um Archei. 

€tou>ABo T. Nomroiff^ — 1214 Deoernhm-f 

1846. 

A legacy wae paid by an ezaentdr of a will to A. 
B., a minor. Borne yearn afterwardi, when A« 
& had attained hh Minority, be oalM in the 
piobalo of thia wiU» a»d op po eed tiie Talidity 
thexeoC on the mnad of the incapacity of tha 
deceaaed, but refoMd to bring in the legacy^— 
Held, that the payment haying been made to a 
minor, and being eoni6«|aontiy inTalid« A B* 
~ I aoi ba eoi^allad by the ocnit to bring ililL 



This was an ac(; on petition, entered 
into for the purpose of compellinff the 
penon opposing Uie Taliditj or a will, to 
oring into coart, according to the usual 

Sractice, the legacy she had received un- 
er that will. On the part of the execu" 
tor it was alleged, that the legacy was 
paid years ago, at the earnest entreaties 
of the legatee, who was at the time in 
great want of money, and that she signed 
on receiving it, the usual stamp-office re- 
ceipt, which was annexed. To this it was 
answered, that the legacy was not paid 
at the entreaty of the legatee ; and that 
the legacy if paid, was paid to her hefore 
she was of aee and when she could give 
no legal receipt or acknowledgment for 
it; that the payment, consequently, if 



In tiie same way on tiie Inboard hand ; to effect 
which two lartmeatkned oligectB, the hiim mwt 
be pal to port. 

« And aa aieam veanbmay be oonridond intbe 
light of gaiUng TOBielf navigating with a fair wind, 
and ahoald give way to niUng veseele on a wind 
on either tadk, it beoomea only neceit a ry to provide 
a nde for Chair ofaMivaiioa wbia m aa ti n g other 
ilcaiDeii, or lailingv o wa li gdngat laiga.** Then 
fidlowa tharale» " When aieam veaaeia on difibranl 
cooraea miMt, unavoidably or neceaaarily, croaa ao 
near, that by continuing their reapective cooraea 
there woidd be a ririE of coming in coHiaioii, each 
veaaol almU pnt her hefan to peat, ae •• alwayi to 
pwa on the iarboaid aide of eaoh other. 

** A atoam veaaol paawng another in a narrow 
channel^ muat alwaya leave the veaael ahe ia paaaing 
on the larboaid hand." 

The ^oaaa of • atoam veaaol meocbig^ a aaftinc 

i the eomt ah aa iv a d 

I all probability, the 
lat the aailingvea- 
ael would be eonaidered in the light of a ateamer, 
that each riioald paaa the other on the larboard 
hand; aadDr. Loahhigloiiappeaaatohsvopattfala 
iUMtinalieii npaa thaae rtdea ia bin i n dg w e irt ' 
The Fritndt. (1 W. Bob.4840 



veaaol floittg taiga ia ottilladasthe coatt^ 
m the jod^Bont above ; but, in all probabi] 
mlo in aach a caae would be, that the aail 



madsy was invalidi and die p^niwnt of 
the legacTjf, supposing the will was pro- 
nounced &r, could even bow be xecover^d 
against the executor. 

Addam9t for the executots. 

JentteTf contra. 

Sir H. Jennkr Fust :— I am a&aid I . 
can give the executor no assistance in this 
case» for all the cases go to this extent, 
that where the payment is made in his 
own wniiDg, the executor must pay the 
legacy over again. In one casot indeed, 
Lord Hardwick doubted* (PiUS^ v. 
Pag€i^ 2 Atk. 81 ;) but, on further con- 
sideration seems to have held that the pay- 
ment could not be sustained. In this case, 
the party was bom in November, 1822, 
and she received the lemcy and signed 
the stamp-office receipt inPebiuary, 18id, 
before she was of age or could give abrad- 
ing receipt. Ufiou the merits, she had 
not a shadow of rig^t to retain diis legacy, 
and had she been of n^ would bate 
been ccMPapeQed to bring it in ; but as she 
was a mmor, I cannot now compel her 
to do so. I do not like the way in wUeh 
this part of the case is put : it is stated 
that the kgaey '* if fmid,'^ when it is quite 
dear, firom hmr signinff the recept, that it 
was paid. [Jmmer^ — The court will allow 
me to say* that I was obK|psd to put it in 
that form« that I might not prejudice the 
interests of my client.] That mav be so* 
but I do not like the manner of staling 
it However, all I can do is, to teUthe 
paity, tkatif ahe proceeds, she wSI do so 
at her own risk ; for if riie fails in her 
opposition to this iviH, Ishallfnostoertaaily 
condemn her in the costs. For the present, 
I reserve the question of costs upon this 
petition as agamst her 
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A, TasATisB on the Meaanre of Damafea or aa 
Enqairy into the Principlea which Goveni the 
AnMmnt of Compenaation recorered in Suite at 
La4, by THSoDoas Ssdgwick. New-Toax: 
Joaif S. yooaBzia, 20 Naaaan-atreet, 1847. 

It has often surprised us, that among the 
maQ]r leaned treatises which ase oontina- 
ally issuing^ from the press, no regular 
work on this subject baa been attempted : 
that the want of such a work has long 
been folt, no one can doubt. The late 
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Mr. Justice Gtorr, in a letter addressed 
to Mr. Sedgwick, says, *' I kncAir of no 
book that treab of the subject at once 
fully, accurately and with suitable disttnc- 
tions and exjpositions of prinoipleft. The 
authorities either in England or America, 
are not in entire harmony with each other, 
and diflferent states have apparently 
adopted difierent rules in the same class 
of cases. We want a thorough analysis 
of tiie .whole subject, with all the li^ts 
o£^be modem authorities.'' Mr. Sede- 
wi^ has produced a work of great exc^- 
leace on the subject; the principles govern- 
ing tlie various cases, have been examined 
and illustrated by the editor in a manner 
tbat reflects very great credit upon him. 

** My purpose,'' savs the learned editor, 
** has been to examme those cases only, 
where a wrong having been done, or m 
more technical language, a right of action 
existing, the question remains, what is the 
amount of compensation to be awarded 1 
In oilier words, what is the rule or mea- 
sure of damages in courts of law 1 

*' In doing this, my principal purpose has 
been to present the law as it is; while at 
the same time, I have thought it my duty 
to exhibit the contradictions and discre- 
panines, which exist, so long as those 
changes take place ii^ the administration 
of justice, wvidi sometimes furnish a 
^me for well-grounded censure, but 
more frequently exhibitits capacity of self- 
adaptation to the perpetual fluctuations of 
onr socikl and commercial condition." 

We have no doubt but the work wiH, 
as it assuredly ought, meet with a very 
extensive sale. 



A Tekatus on the Law of PriQCipal and Agont, 
chiefly with reference to mereaatllo transaotioni. 
B|y WnuLLOi Palit, of loooola's Inn* Eiq., 
BarrUter at Law. Tlie third editioo, with con- 
fliderafale additions, By J. H. Llotd, of the Inner 
Temple, Eeqoiro, Barrister at Law. Third 
American edition with further exteneive additions, 
by JoHM A. VvKLkr, Connselior at Iaw. New- 
York: FuUtfhed by Bavss, Goau> 6b Cou, Law 
BookeeUen, No. 144 Nassau^rset; and by 
Gould, Banks & Gould, No. 104 Statewrtreet, 
Aibany, 1847. 

Tfia first English edition of diis ve^ va- 
luable work, was published by Mr. Paley 
in 1811, and was dedicated to the late Lord 
EDenborough, ^e Chief Justice of the 
King's Bencn, who spoke ofit with the most 



unqualified approbation* It was eafferly 
sought for, at the time, both in England and 
in this country. In 1819, a second edition 
was published and soon ran out of print 
Tlie present edition by Mr. Lloyd, a gen- 
tleman occupying a lugh position at the 
English bar, appears to have been pre- 
pared with very great care. All the leam- 
mg that could be brought to bear on the 
subiect, has been introduced by Mr. Lloyd, 
and the recent decisions incorporated ; 
indeed the present edition may be almost 
said to be rewritten by that learned gen- 
tleman. In the adi^tatioD of it to the juris- 
prudence of this country, Mr. Dunlapbss 
spared no pains to render it worthy a place 
in the libraiies of our best lawyers. With 
reference to the preparation of the work 
by Mr. Dunlap, he says, " The annota- 
tions of the editor, embrace the principal 
decisions of the English courts relative tn 
the subject, since the oeriod of Mr. Lloyd's 
edition, together with the decisions of 
some of those of our American tribunals, 
which have by general assent acquired a 
certain pre-eminence in the jurisprudence 
of the country, although some others are 
occasionally noticed. To have expk>red 
the already overwhelming mass of the re- 
ported cases in the courts of eighteen or 
twenty States of the Union, would have 
been a laborious, if not an unpix>iitable 
task. We are bound to presume that 
every professional man was conversant 
with the course of adjudication of the tri- 
bunals in which he practices ; and it was 
thought better to select what all admit to 
be the best, than to gather the whole in- 
discriminately. Nor has the task been 
attenoipted either by Mn Justice Storv or 
Mr. Chaooeikir Kent, in their learned la- 
bors; and by die restriction, room hss 
been furnished for the introduction, in 
many instances, of copious exu-acts fix>m 
the opinions of the judges, by whom the 
cases cited were decided ; a mode more 
satisfactory and impressive than a simple 
dry statement of the point adjudged, and 
a course wlueh has bMn very extensively 

fonued by Mr. Justice fitoty, by Mr. 
liveirmore in his very able treatise on the 
sulpect of the ensuing work, and by other 
eminent legal writers ; and it is hoped that 
thiaooarae wiUiender the work move itfefol 
and aeoemtaUe to other than professional 
readers, u such there should ckumceto be. 
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THE LEGAL PROFESSION: 

lawtsks and lawtbrs' pees in the 
"old dominion." 

When or bow lasers were first intro- 
duced into Virginia, I am not accurately 
informed. They would, however, natu- 
rally spring up from die people as eoon 
as diere was a demand for tiieir services. 
No doubt, too, certain " limbs of the law" 
were early transplanted ia our soil 
from England. Bacon was quite fresh 
fi-om the "Inns of Court," when beheaded 
the " rebellion," in 1676 ; but many must 
have preceded him. Certain it is, that 
not tharty years after the settlement of the 
colony, lawyers had become quite a pes- 
tiferous set ; and in little more than twenty 
yean after the establishment of the As- 
sembly, stringent laws were enacted 
against them. From this period, they 
were objects of repeated legislation, alter- 
nating between severity and favor, restric- 
tion and privilege, or abolishing the pro- 
Cession altogether. 

Ax first there was very little use for 
such a class in the colony. According to 
the Royal Instructions accompanying the 
Charter, in 1607, all matters, civil and 
criminal, were to be adjudged by the 
President and Council, except that capi- 
tal ofiences were to be tried by a jury. 
The President might reprieve a convict, 
but the Kinff alone could pardon. Judi- 
cial proceemngs were to be " made and 
done summarily and verbally Mdthout 
vrriting, until it come to the judgment or 
sentence," which was to be " briefly and 
summarily registered into a book, to be 
kept for that purpose." 

Lands were to pass and descend ac- 
VOL. V. 16 



cording to the laws of England ; but as 
yet, there was no separate property in 
land; and for five years they were to " trade 
together all in one stocke, or divideably, 
but in two or three stocks at the most." 

But matters arising even under these 
regulations, might have sometimes called 
for the intervention of counsel ; and pro* 
bably it was not very long bc^re some 
one Mras allowed to appear somewhat in 
that character. 

All these regulations were unaltered by 
the subsequent charters of 1609 and 1611. 
But owing to the character and situation 
of the colonists, to whom considerable ac- 
cessions, of none the purest materials, 
were made from time to time, much tur- 
bulence and discontent arose, which called 
loudly for a remedy. Accordingly a very 
arbitrary military code' adopted frt>m the 
low countries in Europe, which had long 
been in a state of connision and war, was 
sent over in 1611, by Sir Thomas Smith, 
Treasurer of the London Company. This 
code was impartially and beneficially en- 
forced, by Sir Thos. Dale and Sir Thos. 
Gates; but with a high hand, by Capt. 
Argall. 

The community of goods naturally pro- 
duced idleness and improvidence, and de- 
stroyed all individual entei-prise ; so that, 
in 1613, when the five years had elapsed. 
Sir Thos. Gates instituted separate pro- 
perty and interests among the colonists, 
which gave a new impulse to their exer- 
tions. From this period there was neces- 
sarily a large increase of the subjects of 
litigation, which no doubt contributed to 
produce a class of lawyers. Perhaps ad- 
venturous spirits, like some of those now in 
the camp in Mexico, not very full of brieft 
at home, had deseited the *' Inns of Court" 
for the wilds of Virginia, and now rejoiced 



202. 



THE NEW-YORK LEGAL OBSERVER. 



The Legal ProfeHion. 



in the opportunity of adding a little pro- 
fessional employment to the few other re- 
sources^which the state of the counti7 then 
opened to them. 

Mr. Burk says, that in 1621, an impor- 
tant change tookplace in the administra- 
tion of justice. The court held at James- 
town caused great inconvenience to suit- 
ore, from the distance at which some of 
the council lived, and the consequent irre- 
gularity and uncertainty of their attend- 
ance ; and four regular qnarterly terms, 
of a week each, were now instituted, at 
that place.* 

Previous to this, the first Assembly had 
met in 1619, though there is some uncer- 
tainty as to the exact manner in which it 
was established. As eaiiy as March, 
1623 — 4, they passed a law creating 
monthly courts, m various places, held by 
what were called Commissioners, "for 
the decyding of suits and controversies 
not exceeding the value of one hundred 
pounds of Tobacco, and for puobhing of 
petty offences.^t 

Thus having the courts, I shall pursue 
iJ^ir history no further, but turn to the 
lawyers. 

Of course, where civilization had naade 
these advances lawyers must have arisen, 
for " where the carcase is there will the 
eagles be gathered ;" but all conjecture 
in regard to them is soon put to an end. 
It is not improbable that some prior legis- 
lation was had upon the subject ; but in 
1642—3, (18th Charles I., when Edward 
Littleton was "Lord Keeper" of the 
Great Seal of England ;) we have this 
pungent and stringent law :— 

^Be it also enacted, for the better regu- 
lation of attorneys and the great fees ex- 
acted by them, that it shall not be lawfuU 
for any attorney to plead causes on be- 
haUe of another without license or permis- 
sion first had and obtained from the court 
where he pleadeth. Neither shall it be 
lawfull for any attorney to have license 
from more courts than from tho quarter 
court and one county court, and that they 
likewise besworne in the said courts where 
they are so licensed," &c. ' It might be 
well for the profession, were they at least 



to impose upon themselves greater restric- 
tion in the number of courts in which they 
practice. The multitude of courts in Vir- 
ginia, the inadequate salaries of the judges, 
and the number of tribunals before which 
the same counsel appear, tend to depreciate 
both the bench and bar, without at all ex- 
pediting or promoting the ends of justice. 

The above law. ako provides, that no 
attorney shall, " either by gift or love, di- 
rectly or indii*ectly, take a larger fee than 
20 lbs. of Tobacco, or its value, ip the 
county court, and 50 lbs. in the quarter 
court, under the penalty of 500 lbs*- of 
Tobacco, in the former case ; and of 2,000 
lbs. in the latter, one " moyety" to the 
king and the other to the informer, 
" whether client, adverse party, or any 
person whatsoever ;" " And it is further 
thought fitt, that no attorney licensed as 
aforesaid shall refuse to be entertayned 
in any cause as aforesaid, prorided he he 
not entertayned by the adverse party, 
uppon forfeiture of 250 lb. of tobacco in 
a countie court, and 1000 lb. of tobaccoe 
in tho quarter court, • • • • Provided 
this act nor any penalty therein expressed 
extend to such who shall be made special 
attorneys within the collony, or to such 
who shall have letters of procuration out 
of England."* 

The provisions of thb law partly dis- 
close the character of the legal profession 
at this period. In the opinion of the as- 
sembly, their extortions soon called for a 
stronger blow ; for about three years after, 
(Nov. 1645,) they opened upon them the 
following battery :— 

" Whereas many troublesome suits are 
multiplied by the unskillfulnesa and covet- 
ous ness of attorneys, who have more in- 
tended their own profit and their inordi- 
nate lucre than the good and benefit of 
their clients: Be tt therefore enacted, 
That all mercenary attorneys be wholly 
expelled from such ofiice, except such suits 
as they have already undertaken, and are 
now depending, and in case any person or 
pei-sons shall offend contrary to this act 
to be fined at tho discretion of the court t 
This law, perhaps, only amused some of 
those whom it so bitterly denounced ; v»t 



• Bttrk»«HistVa.i. 222—3, and 231. 
t Hening'B Stat at Large, i. 125, and 145, 
note. 
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it would be difficult to enforce it. It is 
not clear whether the punishments, of ex- 
pulsion and being fined at the discretion of 
the court, were both to be inflicted ; or 
whether the one was to be in lieu of the 
other. 

At the same session, the law of 1643, 
for " licensing attorneys,*' was repealed, 
whilst this expelling the mercenary ones 
was kept in full force and power.* How 
the ranKS of the profession were filled up 
now, does not appear. Probably like 
those of our medical profession, which 
any one can enter without license or di- 
ploma at the present time. And some may 
have come over who had been admitted to 
the bar in England. 

In October 1646, it was enacted, *' ffor 
the better prevention of all corruption, 
partiality and injustice," that no commis- 
siooer, magistrate, clerk or other officer 
should plead in his own court, for any 
person residing in the colony ;t which 
wholesome regulation is in force at this 
day. 

As if the mercenary attorneys required 
still more signal vengeance, the next year 
(1647) it was added, that they should not 
receive " any recompence, directly or in- 
directly :" and no attorneys in private 
causes were allowed ; but if the courts 
perceived that any weak parly was likely 
to lose his cause, they were to open the 
case for him, " or appoint some nt man 
oiU of the people to plead the cause, and 
allow him satisfaction requisite.^" 

So that now the legal profession was 
abolished in all private causes in court, 
and we can imagine the result. Of course 
the dispositions of men did not change and 
the subjects of controversy did not cease ; 
and the courts must still have been re- 
sorted to by litigants. Some plead their 
own causes and were necessarily stimu- 
lated by self interest, as their counsel 
would have been ; and probably their un- 
digested discourses were often no small 
infliction. Many "weak parties" no 
doubt suffered the loss of clear rights ; the 
members of the courts finding that it was 
not so easy to open their cases for them. 

Yet these evils and inconveniences were 



• Heniag, i. 313. 
X Hening, L 349. 
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slow in developing themselves, and this 
very democratic system continued for the 
space of nine years ; when in the 7th year 
of the commonwealth under Cromwell, 
(1656,) it was superseded as follows : — 

" This Assembly finding many incon- 
veniences in the act prohibiting mercenary 
attornies, doe therefore hereby enact, and 
be it by these presents enacted, that that 
act, and all other acts afgainst mercenary 
attorneys to bee totally repealed ;" The 
governor and coutisel were to appoint fit 
and able persons, attoraeys, in the quar- 
ter courts ; and the commissionei's, in the 
county courts; these attorneys were to 
take a prescribed oath, and if ^ny contro- 
versy arose with their clients about their 
fees, the respective courts were to decide, 
" Provided allwaies that those only be 
called counce]loi*8 at law, who have all- 
readie been qualified thereunto by the 
lawes of England, and those so qualified 
to enjoy all the privileges those lawes give 
them."* 

From tliis, we perceive that tlie bar was 
once more put on a separate and honor- 
able footing ; and for it, the times of the 
commonwealth were more royal than those 
of Charles L had been. But alas 1 for 
poor human nature; in less than two years 
the old spirit of extortion and selfishness 
seems to have re-appeared and had again 
to be exorcised by the power of the legis- 
lature. In the assembly it was first " Pro- 
posed, Whether a regulation, or totall 
ejection of lawyers 1" As if in despair of 
regulating so mercenary and crafty a set, 
it was ** Resolved, By the first vote, An 
ejection." Hereupon, even at that early 
day, arose a constitutional question, and 
rather strangely, too, started by the gov- 
ernor and council, who, their sympathies, 
being in favor of the lawyers, replied to 
the " House's Message," that they would 
" consent to this proposition so farr as it 
shall be agreeable to Magna Chaita." 
Signed by " Wm. Cl.4Iborne, 23 Martii, 
1657— (8.)" It was then deliberated 
whether any answer should be returned 
to this, which being resolved on, the House 
sent word that they had considered Mag- 
na Charta, and could " not discover any 
prohibition contained therein" of the ejec- 



• Hening, i. 419. 



204 



NEW-YORR LEGAL OBSERVES. 



The Legal Frofe«i<». 



tion of lawyers ; and that the right of le- 
gislatiog on the subject had been repeat- 
edly exercised.* All which they pro- 
ceeded to exemplify by the following 
act:— -"Whereas there doth much charge 
and trouble arise by the admittance of 
attorneys and lawyers through pleading 
of causes tliereby to maintain suites in 
lawe, to the greate prejudice and charge 
of the inhabitants of this collony, for pre- 
vention thereof, be it enacted by t/ie autho- 
ritie qf tkie present grand assembly ^ that 
no person shall plead any cause, or give 
legal advice for a fee, or any kind of re* 
ward under the penalty of five thousand 
pounds of tobacco for every offence ; and 
because the breakers of the law through 
their subtillity could not easily bee dis- 
cerned," it was enacted that either plain- 
tiff or defendant, might make any one 
who had acted as his counsel, purge him- 
self upon oath.t 

In 1661, it was again enacted that no 
officer should practise law in his own 
court, except in behalf of the poor, or un- 
less he were attorney for some non-resi- 
dent who might call him to an account.^ 

Absolute free trade in law being thus 
established, " the land had rest^ from the 
offending attorneys for the space of twenty- 
three years. But all the evils and incon- 
veniences in legal proceedings were not 
yet eradicated ; for in 1680, (32 Charles 
IL, when Heneage Finch, Earl of Not- 
tingham, *'the Father of Equity," was 
Lord Chancellor of England, (in this 
game of legislative " see-law" between the 
people and the lawyers, it was the lawyers' 
turn to ffo up again. It was now dis- 
covered that by ejecting lawyers with fees, 
a class of busy-bodies without sense had 
been called forth, and the following enact- 
ment was the consequence : — § 

" Whereas all couits in this country are 
many tymes hindered and troubled in their 
iudiciall proceedings by the impertinent 
discoutBes of many busy and ignorant 
men who will pretend to assist their friend 
in his business and to cleare the matter 
more plainly to the court, although never 
desired or requested thereunto by the per- 
son whome they pretended to assist, and 



• Henins, i. 495—6. 
t Uening, ii. 81. 
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many tymes to the destruction of his 
cause, and the greate trouble and hind- 
rance of the court; for the prevention 
whereof in future (here note the style), 
Bee it enacted by the Kings most excellent 
Majesties by and with the consent of the g4* 
nerall assembley^ and it is hereby enacted 
by the authority aforesaid,'* that no per- 
son shall practise as an attorney, without 
being licensed thereto by the Governor, 
under the penalty of 2000 lbs. of tobacco, 
for every offence in the greneral court ; and 
of 600, in the inferior courts : For every 
case in the geneml court, the fee was 
6xed at 500 lbs. of tobacco and caske i 
and in the county couits, at 150 lbs. and' 
caske ; which might be claimed without 
any pre-agreement with the cHent If 
any attorney refused to plead a cause for 
these fees, be was to forfeit to the party 
aggi-ieved the amount of the fee, accord^ 
ing to the court ; but any one *' capable*' 
was allowed to plead his own cases in any 
court ; a privilege enjoyed to this day, but 
rarely exercised. If he were indeed " ca- 
pable," he might escape the force of the 
adage that ** he who pleads his own cause, 
has a fool for his client ;'' but how this 
question of fitness was to be decided, we 
are not informed. Many, the least capa^ 
ble, might imagine themselves so, and eS' 
pecially afler the anti-lawyer system, 
which had so long prevailed and accus^ 
tomed men to regard themselves and one 
another as good-enough counsel. But in 
two years, the balance turned and down 
went the lawyers ; the above statute was 
repealed.* 

From this lime to 1718, about 36 yeai-s,' 
our printed " statutes at large" contain 
nothing relating to lawyer;* but some 
unimpoitant regulations than, and also lo 
1727, (1st George II.,) as to fees. Sec, 
render it probable that some intermediate 
legislation respecting them has been lost. 
Passing some unimpoitant items, we find 
in 1732, a long and significant act, " to 
prevent frivolous and vexatious suits ; and 
to regulate attorneys practising in the 
county courts."! 

It charges boldly into the number of 
unskilful attorneys in the county courts, 
who have " become a grreat grievance to 
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the oottnty, in respect of tfaeir neglect and 
nusmanagemeiit of their clients' causes,, 
and other foul practises ;" and enacts that 
BO one sh^ll practise in those courts witli- 
eat a license from the governor and coun- 
dl, under a penalty of 40«. &r every case 
tmdertaken : License to be obtained by 
petition to the governor and council, v^o 
should refer it to suitable persons to ex- 
amine the candidate. If qualified, he 
was then to be licensed ; but was to sub- 
scribe the oath of abjuration and the test, 
and also to take the following remarkable 
oath:— 

** You shall do no falsehood, nor consent 
lo any to be done in the court ; and if you 
Imow of any to be done, you shall give 
notice thereof to the jusuoes of the court, 
that it may be reformed : You shall de- 
lay no man for lucre or raaliee, nor take 
any unreasonable fees : You shall not 
wittingly or willingly sue, or procure to be 
sued, any false suit, nor give aid nor con- 
sent to the same, upon pain of being dis- 
abled to practise as an attorney forever. 
And furthermore, you shaU use yourself 
in the office of an attorney within tiio court 
according to your learning and discretion. 
So help you God." 

For violation of duty as laid down in 
this law, the governor and council could 
suspend an attorney, or disable him for- 
ever ; and the courts ceuld make him pay 
all costs occasioned by his vrilful neglect. 
Practitioners in the general court at the 
time of its passage, and counseUon and 
barristers at law were exoepted from the 
operation of the act. 

Some trite provinons in 1734, 36 and 
38, which come next in order, are omitted. 
In 1742, so ra«ch of the law of 1732, as 
applied to regulating attorneys and grant- 
ing them licenses was repealed, not hav- 
ing ** been found to answer the good design 
and intention thereoE"* The same year, 
lawyers' foes were fixed by law, and a 
sew oath prescribed : tfix.-^ 

" You raall not directly or indiit»ctly ex- 
act, demand, or receive, any greater or 
larger foe or reward, or other gratuity 
whatsoever for the services by you to he 
done, as an attorney of this court, than 
you are permitted to take by a certain act 
of Assembly, intituled, am actio prevent 
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lawyerM exacHng or receiving exorbitant 
fies, during the continuance of the said 
act. So help you God." Without tak- 
ing this oath, no lawyer could practise in 
any court, under a penalty of 500 pounds 
current money .• /7 

In 1745, the law for regulating attor- 
neys and granting ihem license was re- 
vived and altered,t so that it became the 
basis of subsequent legislation on the sub- 
ject for many years ; and no doubt fix>m 
this period the colonial bar began to as- 
sume much of that dignity and impor- 
tance whicii now belong to the profossion. 
The detaib of the law, however, will be 
reserved until we come to the year 1748, 
when it was re-enacted with amendments. 
In the mean tin>e, nothing of consequence 
took place in reference to our subject.! 

B. B. 



H. S. fiirrnU ^oart. 

[■OUTUXEN DMTRICT OF NXW-TORK.] 

[J5i Equity.] 

Before the Honorable SAMUEL NELSON, Am' 
•ociete Jusliee of the Supnme Court of the 
United Stales, Mid the Hon. SAMUEL R. 
DETTS, Dielriet Judge. 

MgCalmont and others v. Lawrence. 
5 Apri/, 1847. 

In a ImII to enforce a judgment at law againit pro* 
perty alleged to be fraudulently conveyed, it is 
not neeeosary to allege that an execution has 
been ieraed: k b the judgment which ghreethe 
lien. 

The creditor, with a jodgroent, who first files bis 
ImU to set aside a fraudulent conveyance, obtains 
by his legal diligence a preference ww other 
judgment creditora as to his judgment debt 

The eomplainauts filed a bill to set snfo as flrau- 
dulent a conveyance of lands made immediately 
before the' complainants obtained judgment 
against the grantor of such conveyance. On the 
hearing, the court made a decree declaring the 
aarignment void as to tbecomplamants; andor- 
deml the property romainiag unsold in the bands 
of the assignees, to be sold by a receiver who 
had been appointed in the cause and the convey- 
ance to be executed on such eale by the raceiver 
and by the grantor and grantees in the deed of as- 
signment and the proMods of the sale to be ap- 
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pUed to the complainaiito' judpiMnt. Under the 
decree A. B. purch&sed one lot by auction. The 
stipulation at tho eule was that the purchaser 
should baye a perfect title. The title was ob- 
jected to on the ground that the assignment be- 
ing declared Toidi the title conld not be conveyed 
by the deed tendered, but could only be made by 
a sale under an execution on the judgment. Op 
a motion to compel the purchaser to take the 
title : — Held, that the title made nnder the de- 
cree of the court was full and perfect, and that 
the pordiasen were bound to ooropleU their 
potehase. 

This was au application to compel a pur- 
chaser of land sold by a receiver under a 
decree to accept the title and complete his 
purchase, or for a re-sale of the property 
and an order on the purchaser to pay the 
deficiency. 

The complainants as judgment credi- 
tors had filed a bill to set aside as fraudu- 
lent a conveyance of lands, made imme- 
diately before the complainants obtained 
judgment against the grantor, in such con- 
veyance. The bill was filed against the 
debtor, (grantor) and tlie assignees only. 

In November last, on a hearing on 
pleadings and proo&, the court made a 
decree^ declaring the assignment void as 
to the complainants; ordeiing the pro- 
perty remaining unsold in the hands of 
the assignees to be sold by a receiver who 
had been appointed in the cause, and the 
conveyance to be executed on such sale 
by the receiver, and by the grantor and 
grantees in the deed of assignment, and 
the proceeds of the sale to be applied to 
the complainant's judgment. 

Under this decree, a sale was made of 
lots to divers penMHis ; and among others, 
to Mr. A. B. Davenport of one lot, who 
paid his deposit and signed a contract to 
complete the sale. The sale had been 
announced as one which was to give a 
pei-fect title. Mr. Davenport'tf counsel, 
ascertaining that there were subsequent 
^judgments (in date afi»r the assignment 
and complainant's judgment,) objected to 
the title, on the ground, that the assignment 
being declared void, the title could not be 
conveyed by the deed tendered, but could 
only be made by a sale under an execu- 
tion on the judgment. A nK>tion was 
now made to compel the purchaser to 
take the title. 

Lot, and W, C, Wetmore, £6y the pur- 
chaser, insisted that the title should bo 



perfect. That the assigDment, being de* 
clared void, could not be a source of title s 
That if the lot should be sold by an exe- 
cution, subsequent judgment creditors 
could redeem ; of which right they would 
be deprived if the deed under the decree 
would pass the title. That taking title na- 
der the conveyance, which the decree 
itself im^ached, other creditors might 
also assail the assignment ; and tho pur- 
chaser could not in bis defence, insist that 
he was a bona fide purchaser without no- 
tice. That the purpose of a bill lo set 
aside a fraudulent conveyance was only 
to remove obstructions ta the legal re* 
medy, a sale or execution, which waa 
fiiUy adequate. That if the present at' 
tempted mode of conveyance would give 
a title, a subsequent judgment creditor^ 
first filing his>biU and obtaining a decree, 
would cut out a prior judgment. The 
counsel cited 1 Peters' K. 443*, Conrad v. 
All. hu. Co. 2 Wheaton. TAdusiom 
V. Smith, 3 Paige R. 234. Le Boy v. 
Rogtrt^ 1 Johns. Ch. Cas. 478. 

D.Xior J, contra., cotended that the as- 
signment was void only as to the com- 
plainants, ai^ therefore, the deed of the 
assignees undeir the decree, passed the 
title aa to all hut them and their right wa» 
executed by the decree. That in declar- 
ing the assignment void as to the com- 
plainants, a court of equity coi^ nx>d]ly 
its relief by ordering the estate applied 
by the trustees so as to prevent the mud 
intended by the deed, and to relieve the 
party intended to be delayed, as in the 
numerous cases of trusts implied by a 
court of chancery, out of firaudulent act» 
and deeds. That the legal title as to all 
but assailing creditors was in the assig- 
nees, and a purchaser froo» them, under the 
order of the court, was a bona fide pur- 
chaser > and the purchase, if made before 
the title was< attacked, was a valid oue.^ 
That the very course pursued in the de- 
cree had been adopted in Butler v. Stod- 
dart, 7 Paige, 164, as to peisonality ; U. 
S, Bank V. Housman, & Paige, 538, and 
Bean v. Smith, 2 Mason Rep^ 284, as to 
lands. He ako cited 5 Paige, 23, Amer 
V. Blunt and Ghoeer v. Bakeman, 11 
.Wendell R. 187. 

AprU 16. After advisement the court 
this day delivered their opinion. 
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Nklson, J., delivered the opinion of the 
court, statiug that the following points 
had been ruled in the case. 

I. Chancery has jurisdiction on a bill 
filed by a judgment creditor lor relief 
against a conveyance of lands by his 
debtor, made with intent to defeat the 
Judgment lien or to hinder or delay satis- 
iactioD of (he judgment, whether execu- 
tion has been issued thereon or not. 

n. The creditor who first institutes a 
euit in chancery to avoid a fraudulent 
conveyance, is entitled to relief without 
regard to other creditors standing in the 
«anie light, but who have not made them- 
selves joint parties with him. 

IIL The relief awarded in these cases, 
is founded upon the fi-aud attempted 
against a lien already attached to land ; 
or because of the assignment with fraudu- 
lent intent to prevent the lien from attach- 
ing, and equity consequently give the full 
remedy which could have been obtained 
tbroagh the lien by execution, but without 
referring the matter to the action of the 
law court or its process. 

IV. For chancery having acquired 
jurisdicdon of the subject matter, because 
of the fraud, will apply the property fi-au- 
dulently conveyed, to the satisfaction of 
the prosecuting creditor pui-suant to its 
own methods of pix>ceeding. 

V. The action of chancery upon the 
fraudulent gi-antor or assignee is only to 
the extent of supplying a remedy to the 
suitor creditor ; as to all other parties the 
assignment remains as if no proceedings 
had been taken. 

VI. It is competent for chancery to 
order the assignee of real estate fraudu- 
lently conveyed to him, to re-convey it to 
the assignee in order that execution may 
act upon it ; or to order him to convey it 
to the proper officer of the court of chan- 
cery, or otherwise, so as best to efiect its 
appropriation in satisfaction of the judg- 
ment debt. 

VII. To that end the order heretofore 
granted by this court, that the assignees 
and assignor in this case, fiirthermore join 
with the receiver in executing conveyances 
to the purchasers under the sale dii^ected 
by the court, is a|)propriate and valid. 

VIII. The title made pursuant to the 
decree of this court in that behalf, is full 
and petfect,for all the interest the assignees 



and the judgment debtor had in the lands 
transferred by his assignment, for that 
which would have been bound by the judg« 
ment in the proceedings mentioned, had 
not such assignment been made and dis* 
charged of all right of redemption by him 
or other judgment creditor. 

IX The purchasers, upon the facts be- 
fore the court, are bound to accept the 
title offered them. 

Mr. Lord suggested, that where the ob- 
jection was held unfounded, it was usual 
to give costs, which was deemed advan- 
tageous to the pui^chaser as showing the 
court's opinion of his title. 

The Court said, they had so made the 
order gi*anting the motion with costs. 



{Boston, Mamaouusbttb] 

Before the Honorable JOSEPH STORY, Amoci- 

ate Justice of tlie Saprexoe Ceuit of the United 
States. 

Georoe N. Tathah and others v. Da- 
vid LoRiNo.— Afay Term^ 1845 .♦ 

ASSIGNMENT OP PATENT BY NON-REfllDKNT 
ALIEN — TITLE OP PATENTEE. 

Aflsigneee of an iaventton can take enly siicb righta 
as the mventora. 

Where a patent was taken out by the assignees of 
the inveatore in their own name, such anignoes 
being citisens of the United States, bnt it ap- 
peared that the inventors were alieas and hmi 
never been residenti of tlie United States, or pot 
their invention oa sale there. — Held, that the 
assignees had no title to such patent 

Case for the iniringenaent of " a new and 
useful improvement in the machine for 
making or manufacturing pipes and tubes 
from lead and other metallic substances." 
The plaintiffs claimed as assignees of 
John and Charles Hanson the inventors ; 
and the patent was granted to the assignees 
on the 29th of March, 1841. The breach 
assigned in the declaration was for mak- 
ing and using the patented machine, and 



* This case was supplied to us by oneof our si^ 
45criber8. The opinion is in the haad^wiitiDg of the 
late Judge Story, and is not, as we imdentand, 
to be found' ia the Massachusetts Reports. 
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the plea was the general issue, wfth a 
Bpecification of special matters of defence. 

Dexter, for the plaintif&» in the opening, 
stated that the patent was forimproye- 
xnents on Thomas Burr's invention. His 
patent was gi-anted in 1820, and was a 
total failure. The plaintifis claimed seve- 
ral impi'ovements, some of which were 
equiifatents of each other. He cited the 
Repertory of Arts, vol 41, d. 267, (1822,) 
and the Journal of Arts, No. 6, p. 41, for 
November, 1820. 

B. R. Curtiss ^ad Soar »^or the defend- 
ant niade several points in defence. (1.) 
That there was no novelty in the supposed 
invention in the patent : and they cited 
the Jouraal of the Franklin Institute, vol. 
8, p. 136, N. F. 1831. The London 
Journal of Alts, vol. 5, p. 76. (2.) That 
the machine vsed by the defendant was not 
the same combination as that of the plain- 
tilTs, in the apparatus or the mode of ope- 
ration. (3.) That the supposed inventors 
are aliens; and altiiough the assignees are 
citizens, they can take only such rights as 
the inventoj(S could take ; and here had 
not shown any title in conformity to the 
patent acts. For this they cited the pa- 
tent act of 1836, ch. 357, s. 6, s. 9, s. 10, 
s. 12, 8. 15. Patent act of 1837, ch. 45. 
8. 6, and patent act of 1839, ch. 88—36. 

Stoky, J. — The plaratifTs insist that the 
defendant has violated their patent by 
using what iscalled the fixed cone, and also 
the chamber in their machine. In respect 
to the chamber, the defendant insists that 
the patent by its term, is limited to a 
chamber of conical form. Whereas, he 
uses a simple cylindrical form. The de- 
fendant also insists that he uses the short 
cone and holder, and that it is not included 
in the specification. In respect to the 
first objection, I incline to think that the 
plaintiff, by his specification, claims only 
the conical form of the chamber, and has 
made that form a material part of his in- 
vention. In respect to the cone, I have 
more doubt ; but incline to think that the 
cone, although not distinctly claimed in 
the specification, b nevertheless, by impli- 
cation, included as a part of the improve- 
ments claimed in the patent. However, 
it is not necessary to decide either point. 



The greftt objection lA, as to the validity 
of the patent. The inventers .are confess- 
ed ly aliens; and the assignees can claim- 
nothing, except what the aliens could have 
claimed, if they had taken out the patent 
They take by asailgument the rights of the 
inventors and can take no more,l:heir be- 
ing citizens of the United States makes no 
difference in tlie case. The inventors are 
not, and have never been residents in the 
United States, and they have not put their 
invention on sale to the public in the 
United States. Tkeu fafM are com' 
ceded. 

Now the 9th section of the patent act 
of 1836, ch. 357, expressly raquires, that 
the applicant for a patent, if an alien, shall 
have been a resident in the United States 
for one year next pi'ecedfeg his appfica* 
tion, and shall have made oath of his in* 
tention to become a citizen. The 15tb 
section of the same act makes it a good 
matter of defence, and bar to the suit for 
a violation of the patent, that the paten- 
tee, if an alien at the time when the pa- 
tent was granted, had failed and neglObted, 
for the space of eighteen months from the 
the date of the patent, to pat and con* 
timie on sale to the public cm reasonable 
terms, the invention or discovery for 
which the patent issued. 

The 11th section of the same act makes 
every patent assignable ; and the 6th sec- 
tion or the act of 1837, ch. 45, enables the 
assignee of any invention to take out a 
patent therefor, in hia own name. But 
the section contains no elatise authorizing 
a patent to be granted to the assigneer 
where the inventor himself would not be 
entitled to a patent. That would be t6 
place the assignee in a better situation, 
and to give him a higher and yet diflferent 
claim from that of the inventor himself* 
No such policy can possibly be deduced 
from the nature or objects of the patent act; 
and if the doctrine were well founded, a 
non-resident alien might evade the whole 
provisions of the patent acts, and enjoy 
an unrestricted monopoly of his patent by 
a single transfer thereof to a citizen. My 
opinion is, that the present objedumufaXid 
to the suit. 

Mem. Upon this opinion being ex- 
pressed, the plaintiff asked leave to be- 
come non-suit, with leave to move for a • 
new trial upon th*; last pointy if he shonld. 
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upon 
do. 



further consideratioD elect 60* to 



3n <trt]atu£rs« 

[New^York,] 



Befora the Hon. ANTHONY U ROBERTSON, 
Aaistant Vtee-Cbaiicenor. 

Jamcb B, Taylor v. Jacob Chownin- 
8bield and otbsbs. 

A witneM may be examined as to the same matten 

< bdlbra hifl teatimooy ba doeed: an objection to 
aocb re-azaminatioo ahould be pot apeeially dk 
that poand to be available and not be made to 
the form of the qaestton. 

Witneases may have recoane to a written memo- 
randa to refredi theU: memory, whether made 
eotemporaneonaly with the traneaotion to which 
they refer or not, provided they are aHerwarda 
able to tealify from independent recollection: the 
nae of each roemoranda in court ie anbject to the 
discretion of the cooit, to prevent improper tam- 
pering with the witaeeat datee and numbere are 
peculiarly the enhjeot of lud^ aide to the me- 
mory, and in aueh oaae their uae ihould not ba 
excluded without clear pioof of colloaion. 

Testimony in relation to an inatrument of the lame 
date, drawn and recorded at the same time, be- 
tweeft theiame partieo, under the direction of 
tha aame penK>n, with an inatrument where ge- 
nnineaeai is in dispute, ia admissible to show 
that the person claiming such inatrument not m 
dispote, under whose direction it was drawn, 
had some agency in the concoetion of the dia- 



Declarationa by an atteoting witaeaa or oertiiying 
officer, tending to contradict the facta attested or 
certified to, are uot admissible in evidence : but 
the statements of such witness or officer, that he 
dkl not knor the grantdr, in an instrument whose 
exeeution he haa attested or certified before hia 
knowledge of the exisUnoe of a contioveny 
reepecting it, are admissible ; aa are also his acta 
before such knowledge to show his understand- 
hig of what constitutes necessary acquaintance 
with the grantor. 

Declarations aa to ignorance of a mortgagee, of a 
peiaon who caused the mortgage to be prepared, 
recorded and aasigned to the complainant, before 
actual notice to the mortgagor of such aarign- 
meat, ia admissible to show such peraon the an- 
thorof a spurious mortgage and the actual non- 
eadstenee of a mortgagee. 

Non-existence of a mort|lgee may be proved by 
inquiring of such persons aa may be supposed to 
have known him if he did exist ; at albevento, it 
is snOeiMit to east the burden of proving such 
ezialeiice on the aaagnee of anch mortgage. 

The condition, pursuit, habits and character of a 
party are admissiblo, with other facta to prove 



the imptobability of hia bonrowing a large aum 
of money or executing a specific security ; but 
they must have relation to the nature of the con- 
tract: thns the wealth, p o a s e ss ion of ready 
money, frugality, contioD, want of biMiaeos hab- 
ita or putsuita, habit of consulting otheia, axe 
cireumstancea going to disprove a loan of laige 
sums of money, fbr no coMeiveable purpose to a 
person whose wanta and dispoaition did not 
need it 
The pveaent appearrace of an uistrument, the ge- 
nuinenesBOf which is disputed, is to be determined 
by hiBpectioB, not the testimony of witnesses. 
Circumstances are admissible to d^rove any pos- 
sible interconrae between a supposed mortgagor 
and martgagae. 
Intimacy between the compiiinant and the peraon 
into whose banda the inatrument in dispute waa 
last traced, ia good evidence in the absence of 
any other proof, to show the complainant oh- 
tsdiied it from him. 
The ooaduct of a party, who may be aupposed to 
know the truth of a caae, In pre-occupying the 
minds of Witnesses, partioulariv those whoae 
mere opiniona are required, and especially by 
false statements and in deterring others by me- 
naeea, ia material In the inquiry aa to the relia- 
bility of the teattQWQV of the.witneaaea, prepoa- 
sessed or those introouced to coatjvdict the wit- 
ness whose testimony is sought to be warped. 
Doubta being thrown on the probable genuineness 
of an instrument and an unimpeached witness 
having Bwom to writing it after the death of the 
party supposed to have executed it, more evi- 
dence will be reqoured than the certificate of a 
commissioner of deeds aa to ita ezeeution. 
Any alteration apparent on the face of ^^inatru- 
ment, must be explamed by the party claiming 
a benefit, otherwiae it ia preaumed to have boon 
done after the instrument waa executed. 
Any mode of communication which in the ordmary 
course of the transactions of life, induces a rea- 
sonable presumption of a writing being that of a 
patty, qualifies the person with whom such com- 
munication ia made, to teatify aa to auch hand- 
writing. 
Greneral opmions aa to hand- writing are more to be 
relied on, than the indication of particular discre- 
pancies in the mere form of letters. 
The mutilated appearance of a aecvrity of great 
value, if genuine, for which no cauaeisaasi^ed, 
is a circumstance to be considered in deciding 
upon ita genuinoneos. 
In addition to the proof of the signature of an at- 
testing witness, some evidence of the identity of 
the grantor m neceasary, either bv proof of hia 
hand- writing or otherwse. (See Whitelocke v. 
Musgiove, 1 Cr. & M. 520.) 
Mortgage pronounced a forgery. 



This suit waa brought for the foreclosure 
of a mortgage on property in Brooklyn, 
alleged to have been made by William 
James Proctor to one Roberto De La 
Vaca ; and by him to have been assigned 
to the complainant. The defence was 
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that the naortf^iye was a for^ r y, and Pe 
La Vaca a fictitious person . 

Much cii'cumstantial testimony, as well 
as direct evidence, was introduced to es- 
tablish the defence. The complainant 
relied mainly on the certificate of the 
commissioner. The cause was heard on 
the merits, in the course of which a motion 
was made to expunge some of the de- 
fendants' testimony. The facts sufficiently 
appear in the decision of the Assistant 
Vice-Chancellor, in which the force and 
effect of circumstantial testimony is fully 
discussed. 



Edwin W. StoughUm and Francis H, 
VpUm^ for the complainants. 

Crilbert Sai/ers, for defendant, Mrs. Are- 
son and otherd. 

M, S. BidweUf for Qeorge Douglas 
and others. 



of October , pui-ports to have been made 
by the said De La Vaca to the complain- 
ant, for 5294 dollars, to have been proved 
by one Daniel H. Stone, a subscribing 
witness, before Dadiel H. Gleason, a com- 
missioner of deeds in the city of New^ 
York, on the next day after its date, and 
was recorded in King's county clerk's 
office, on the third of June succeeding. 
The, mortgagor died in January. 1843. 
I contradictory opinions are intro- 



fViUiam 
and others. 

Henr^ D. 

others. 



Beits, for J. Crowninshield 



Crugetf for Mrs. Kane and 



Ths Assistant Vicjb-Chancellor. — 
The complainant in this case claims to be 
assignee of a mortgage purporting to 
have been executed by William James 
Proctor, late of the city of Brooklyn, de- 
ceased, which he seeks to forclose in this 
suit. The mortgage is dated the first of 
November, in the year 1842, and is for 
5000 dollars, with interest semi-annually 
at six per cent., and purports to be U> one 
Roberto De La Vaca, tiierein described 
as of the city of Mexico, merchant, and 
to have been acknowledged before Joseph 
Strong, a commissioner of deeds of the 
city and county of New- York, on the 
third of the same month ; to the certificate 
of acknowlegment is appended the cer- 
tificate of the clerk of the county of New- 
York, of the official character of Mr. 
Strong and the genuineness of his signa- 
ture. The property covered by this mort- 
gage is situate in Brooklyn and it was re- 
corded in Kiug*8 county clerk's office, on 
the second day of October, in the 
year 1843. The assignment of it is 
dated the twenty-fifdi day of said tponth 



Some contradictory opmions are intro- 
duced relative to the hand-writing of the 
deceased, upon which I shall hereafter 
comment, and also a variety of circum- 
stances to substantiate the defence, which 
is thatjofjorggry ; to the admissibility of 
a large mass of the testimony, objections 
have been made which are to be disposed 
of before considering the merits of the 
case. Tke defendants Cruger and others 
claim, that the mortgage, or a transcript 
of the record of it, as well as the assign- 
ment, should be excluded as evidence, be- 
cause not proved by the subscribing wit- 
ness, but the language of the statute is pe- 
remptory, thi^t a deed properly acknow- 
leged and certified, oi* its transcripts, may 
be read in evidence with like effect as the 
original would, if actually proved, (1 R. 
S.) and the case of Fisher v. Kean, (1 
Watts R. 277,) reprobates the practice of 
withdrawing the consideration of the evi- 
dence of execution fi-om the jury: I shall 
therefore admit both as evidence. 

In regard to many objections on the part 
of the complainant to the defendant's tes- 
timony, it is to be remarked, that the force 
and pertinency of the latter is not to be 
determined by their separate conclusive- 
ness, but by their indiridual probable in- 
consistency with the fact to be disproved 
and their conjoint effect ; nor is their ad- 
missibility to be determined by the con- 
sideration, whether those facts are dis- 
tinctly proved, which, with the one whose 
materiality is in question, would make up 
an entire state of things iireconcilablo with 
the actual execution of these papers; ou the 
contrary every circumstance is admissible 
in evidence which, combined with other 
imaginable circum^nces, would establish 
the conclusion aimed at by tlie defendants; 
although they ought to have no efiect mr- 
le so fla s h a uppl e m a a t a iy fti e ts are ptuittd^ 
na^ p ny c ay cir s amBl a u s o a ic a ti B g s usp r 
"" ^'^*" "Vnnld thMaimi — 
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unlesssuchsupplementaryfactsare proved, 
nay, every circumstance creating suspi- 
cion, which should throw upon the com- 
plainant the burden of producing the bet- 
ter evidence in his possession, to ex- 
plain the incongruity is admissible, as laid 
down in Rex v. Burdett, 4 B. &* A. 121, 
161, 139. On the other hand, however, 
every thing is to be excluded calculated 
to produce mere bias or prejudice, with- 
out proper connexion with tho material 
facts ; being " tho loose conjectures" 
spoken of in the last case. It may also 
happen in some instances that a circum- 
stance previously, apparently irrelative, 
may be linked into the case by other tes- 
timony which shows its connexion, and 
then its admissibility in point of law 
must be determii^ without reference to 
it, or the connecmig link being contra- 
dicted by other testimony. I am well 
aware how difficult it is to disciiminate 
nicely between the mere surmise or vague 
suspicion, and the pointed circumstance, 
ana how great the experience and skill 
necessary to determine the probable as- 
sociation of the fact offered and the fact 
to be established. I am in this case fully 
alive to the responsibility which is perhaps 
to be discharged, of relieving from odium 
an accused person, or fastening upon him 
the guilt of perveiting intelligence and edu- 
cation to the worst of purposes, simulation 
and fraud. Still I must be governed by 
established rules, not momentary impulses. 
In disposing of the various questions* of 
evidence which have arisen in this cause, 
I shall not follow the precise order in 
which tliey were presented to me. It ap- 
pears from the testimony of the wit- 
ness Chadwick, deputy clerk of Kings* 
county, that he received the instrument in 
question on the 2d of October, 1843, at 
.the county clerk's office in Brooklyn, from 
/♦#! one Joseph C. Ashley, to be recorded, 
* togetne?wfi!^98I!!Bn55t)itgage between 
the same paities, dated the same day, for 
the same amount, of a house next door to 
the premises in question, and that the same 
person called again to get them. This 
other mortgage was assigned to Ashley, 
by an assignment bearing date the 
25tb 4g^y of Ja.uuary« 1844 . and pur- 
porting to have been acknowledge a by 
the mortgagee, before one J. N. Cush- 
maii, a commissioner of deeds, on the 



27th of the same month, and record- 
ed on the 28th of June, in the same 
year. That commissioner testifies, that 
his only knowledge of the assignor, was 
derived from the introduction of Ashley. 
Another witness, Martin, testifies that he 
filled up the moitgage in question at the 
request of Ashley. Chadwick also testi- 
fies, t hat the complainant endeavored to 
deter liim frgm testitVing that AstiJey le f 



the papers for record . Different witnesses 
also testity CD considerable i^itercoprse 
and association of the complainant and 



Ashley, l^ese, with other circumstances, 
are introduced for the purpose of showing 
that Ashley is the author of the fraud 
alleged. V arious unsuccessful efforts to ;! 
ascertain the existence of the original -^ * 
Mortgagee, De La Vaca, and where he 
was to be found, are proved ; these, it is ♦ 
contended, go to show his jion-existence ; 
these are all the facts necessary to be un- 
derstdod, with the exception of those 
whose admissibility is denied previous 
to passing upon such admissibility. 

In the first place then, part of the tes- 
timony of the witness, Martin, is objected 
to, in reference to the time of filling up 
the mortgage ; whether in 1842, before the 
death of the mortgagor, or in 1843, afler 
that event ; these objections are two fold ; 
first, that his direct testimony was closed 
when the question was asked ; secondly, 
that the paper by which he refreshed his 
memory was not cotemporaneous or pro- 
duced, in court ; to which may be added 
an appeal to the discretion of the court, 
not to permit a witness to correct his 
testimony by a paper which is withheld 
from the opposite party ; in regard to the 
first, it will be perceived that at the pre- 
vious meeting before the examiner, the 
direct testimony was not closed, from the 
fact of the complainant's counsel asking 
the counsel for the defendants if they haa 
finished, the counsel then present, state 
for themselves that they have finished, but 
ask one question on behalf of an absent 
counsel ; before any answer being given 
to this, the complainant's counsel asks the ' 
witness a question by way of cross-exa- 
mination, which he answers and thedefend- 
ant's counsel repeat their unanswered ques- 
tion, to which the complainant's counsel ob- 
jects; both because fully answered before 
and notproperon a direct examination; the 
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the party calHng a witness, is permitted to 
re-examine nim, as it provides for signing 
the cross-examination before such re-ex- 
amination, and also that such witness 
may be examined as to the same facts, 
hefifre the examination be closed ; because 
it provides that after such close, no such 
re-examination shall be had without the 
order of the court. The objection too, 
was in such form, as to throw the party 
offering this witness off* their guard and 
prevent a timely application to the couit^ 
if necessary ; it being simply to the form 
and character of the question and not to 
the general right to put \ny question. 
On the whole, therefore, I think the ques- 
tion proper and in time. In regard to the 

A second objection to this question, the lan- 
guage-ofUhancellor Walworth in the court 
of errors in the case of Feeler v. Heath, 
11 Wend. 485, where a witness had 
been permitted by referees to look at an 
affidavit made by him some five years pre- 

' -^ viously, is peculiarly 'doplicable. He there 
;' says, " witnesses are m the constant habit 

' ^ of I'efreshing their memory, particularly 
T as to dates and numbers, by examining 
books and papers, which they know to be 
correct, before going into court to nve 
their evidence ; if they have neglected so 
to do befora, I can see no reason why they 
should not be allowed to inspect memo- 
randa in court, provided they can, after 
such inspection, distinctly recollect the 
facts independently of the written ^nemo- 
randum or document, especially when 
there iftjio ground^ojuspect tampering 
with the witnesses ; such is the frailty of 
^ liuinan memory, very few witnesses would 
be able to testify as to particular dates, 
numbers. Quantities and sums after the 
lapse of a tevf years, if they were not per- 
mitted to refer to papers and writings 
which they knew to be correct at the 
time they were made." The three prin- 
ciples contained in this decision, to wit; 
Jirtt, that human memoi*y cannot be 
trusted for numbero ; $econdly, that en- 
tries will refresh the memory so as to en- 
able the person inspecting to testify from 
independent recollection, and thirdly, that 
witnesses do refresh their memory by such 
inspection before going into couit, are the 
I'esiUt of every day's experience in the 
business of life or of courts; and the con- 
y elusion is sou nd and practical, th at the only 



restriction upon the use of similar means to 
4)ur a lagging memory on the trial of a 
cause, should be at the discretion of the 
court in preventing any abuse of a privi- 
lege in its pi*esence for dishonest purposes, 
or tampering with the witness. I do not see 
how there can possibly be any other limit ; 
what court can undertake to decide, that 
by the mysterious influence of association 
any paper or any thin^ else, cannot re- 
call forgotten ideas in the case of a par- 
ticular witness] If the memory from 
which the* witness speaks is an indepen- 
ent one, how can the court prevent it from 
giving up its deposits by whatever means 
their depositary be unlocked ? If it were 
so, it would be the duty of the court to 
exclude the consideration of all facts de- 
tailed by witnesses, where they have bur- 
nished their memory jfeforo coming into 
couit; if it is aU'evil to be prevented, it 
is an evil to be remedied. In the second 
volume of a recent able work on Evidence, 
(Phillips and Amos, p. 893.) it is laid down 
that " where a witness admits his memory 
to have been revived by the previous in- 
spection of a writing, it does not seem to 
,be required as a condition of the admis- 
sion of his oral testimony, that the writing 
should be produced in court; this case 
seems to differ only in degree from many 
others, in which the memory is revived by 
reference in the mind of a witness to any 
circumstance to which his attention nciay 
have been drawn with a peculiar degree 
of force ; the absence of the writing would 
of course afford matter of obsefvatioB.'* 
1 Starkie, p. 128, is to the same effSsct ; 
he says, " if the party testifying has no re- 
collection without the paper, the original 
must be produced," and that '' it is not 
essential it should have been cotempo^^ 
raneous." Professor Greenleaf, in his re- 
cent work, (vol 1, § 437,) on Evidence, lays 
three classes of cases Where a party is 
entitled to assist his memory by memo- 
randa ; the^r^^ where his memory is re- 
freshed, there it is " not necessary that the 
memorandum should be produced in courts 
though its absence may be made matter 
of comment to the jury." To this doctrine 
there are opposed apparently some hasty 
Nisi Prius decisions in England, where 
the court seem strangely to confound re* 
freshing the memory, with using the artifi* 
cial memory of a note made at the time 
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(kf the transaction ; nay^ aometinioa they 
ha^d even prevented the use of a memo- 
randum made to preserve the facts against 
obfivion, because the witness would not 
swear to a distinct recollection, separate 
from the paper. Vet sometimes eva^ 
ding tiieir own supposed rule, by allowing 
the witness to say he has no doubt of the 
fact, from reading his own entry ; Whicb» 
after all, is only making an inference such 
as the law should and would make. Not- 
withstanding the dicta of these hasty and 
incongruous cases, I must h6\d that a 
memorandum'mado by a partv cotempo* 
raneously with the event, and of which 
the witness can say no more, than that he 
wrote down the truth as he recollected it 
then, though its inspection does not revive 
the recollection or the facts^ is evidence 
of itself; but that any paper as well as 
any thing else visible in a court room, may 
be looked at by a witness to r<ttise his 
memory, provided there be no reason to 
8ttn>ect tampering; particularly in regard 
to elates or numbers, of which every one 
has so many passing through his mind, 
that it is impossible for any, but a most 
.extraordinary memory to recall them; 
and indeed, these are ^he very circum* 
stances as to which, in Beames' Orders in 
. Chancery, 742 ; Daniel's Principles and 
Practice of the Court of Chancery, 1062, 
a re-examination or rather a connexion 
of testimony is allowed without any ap- 
plication to the court. In this case, there 
18 no reason to suspect tampering; the 
witness, when first examined, desired to 
know the date in his afiidavit before the 
mayor, and stated he filled up the mort- 
gages at the time therein stated ; and af- 
ter all, the only thing he used to refresh 
bis memory was the date : the complain- 
ant's counsel could have seen it in the in- 
terval between the examinations, particu- 
larly as the testimony of Sayers referred 
to it, and if ho at last could show any 
tampering or suspicious conduct by means 
of this affidavit, it would have been worth 
far more to him in weight of evidence than 
the mere exclusion of this last answer. 
TJpon the ground therefore of an appeal 
to the discretion of tho court I can see no 
reason to exclude this part of the testi- 
mony. Connected with the testimony of 
the same witness, is the objection to the 
proof of the two mortgages, both for the 



same amount, purporting to be execttted 
at the same time^ to the same person on 
houses adjoining. I think this testimony 
admissible ; it does not stand on the same 
footing as the proof, of habits of usury 
as in the case in 7 Cow. R. 717, nor of a 
prior forgery as in 3 Vem. R. 153, but 
comes within tho reasoning in Benham v« 
Cary, (11 Wend. 84,) there, Sutheriand, J. 
says, delivering the opinion of the court, 
" With a view to the question of fraud or 
conspiracy, the defendant offered to show 
other instances or transactions about the 
same time, in relation to other portions of 
Blakely's propeityi in which tlie title was 
nominally in Cary, but the sale actually 
made by Blakely and the considera- 
tion received by him. I think it was 
competent ; it was a transaction cotem- 
poraneous with the one in question, and 
on questions of this description, depend- 
ing on various circumstances, a consider- 
able latitude is allowed in the admission 
of evidence." Considering the ^wiq-li|fe 
chara cter of these instrunients, the testi- 
mony TenHing to trace possession of the 
papers' to Ashley, and tne actual vesting 
the title to one in him. I cannot decide 
tlus testimony to be irrelative to the 
issue. 

Various declarations of Mr. Strong, the 
commissioner before whom the mortgage 
purports to have been acknowledged, as 
to its execution, have been given in evi- 
dence on the part of the defendants, he 
being still alive. The admissibility of his 
is contended for on the ground of its being 
a contradiction of his statement in this 
certificate ; or perhaps rather an impeach- 
ment of its credibility ; but an answer to 
that would be, that no opportunity has 
been afi{>rded the witness of explaining 
and reconciling his statements with his 
certificate. The case of Barclay v. 
Howell, (6 Pet. R. 498,) is to this efiect ; 
where it was held that the declarations of 
a surveyor to contradict his official return 
are not evidence, and the recent case of 
Stohartv. Dryden, (1 Mees. & W. 615,j 
settles tho principle, that the admission or 
any fact by an attesting witness contrary 
to his attestation is inadmissible, even af- 
ter his death. As it is possible among the 
thousand persons authorized to take ac- 
knowlegments, one or more should be 
found so corrupt, so ignorant or so negli- 
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gent, as to certify for record without pro- 
per knowlege, conveyances for vast 
amounts of property, and indeed this very 
caae shows, that one commissioner certi- 
fied his knowlege of a party on the intro* 
duction of the grantee who took the con- 
veyance, a wholly unjustifiable act on the 
score of convenience even, the law per- 
mitting the certifying officer to tkke the 
oath of a witness to prove the identity of 
the party ; some relaxation of the rules 
of evidence in ordinary cases must bo 
adopted, some principle must be provided 
for the exigency of a novel case. By the 
certificate of a careless or corrupt officer, 
an instrument is recorded whose transcript 
is evidence ; how is it to be disprovea ? 
The statute provides (1 R. S.) that the 
deed may be read in evidence, but the 
certificate may be rebutted or its force 
and eiiect contested, the former implying 
disproof, the latter defective proof, such 
as the incompetency or interest of a prov- 
ing witness. If the identity of the gran- 
tor is pr»red prima facie, by identity of 
nam«, (Jitckson v. King, 5 Cow. R. 327,) 
by numerous decisions, the last of which 
is the case of Tkurman v. Ckimeran, (24 
Wend. 87,) it is only necessary that the offi- 
cer should insert the name of the gi-antor, 
and state that he so named, is known to the 
officer, and acknowleged the execution of 
the instrument ; so that if the party exe- 
cuting, were of the same name as the I'eal 
owner, if the commissioner were honest, 
and still more so if he were imposed upon 
by a personated grantor, or based his 
knowlege of identity upon improper or 
slight evidence, it . would be difficult to 
disprove the identity if the certifying of- 
ficei* be out of the wav. The subscri- 
bing witness is supposed to attest and the 
certifying officer to state two things. 

Ist. The acknowlegment of the instru- 
ment or execution. 

2d. Acquaintance with the party ac- 
knowleging or identity. 

This last is a mere belief, a conclusion 
of the mind from previous experience or 
facts, and is so considered by Ch. J. Ro- 
bertson, in Gentry v. McMinus, (3 Dana, 
382,) in the Kentucky Couit of Appeals, 
who in delivering the opinion of the court 
on this very point says, " Personal iden- 
titylike hand- writing is a matter of opinion 
or beliei^ founded on facts, which may be 



and frequently are, inexplicable and in- 
communicable to a sti-anger." This men- 
tal condition being a material fact, may 
be proved, like any other state of mind 
and body of the party concerned. In 
Phil. & Am. on Evidence, 200, and 1 
Greenleaf on Evid. § 102, it is distinctly 
laid down, that the expressions of a party 
are evidence of mental feelings, and 
there are numerous cases which sustain 
this i*ule, to a few of which I shall refer. 
The language used by husband and wife, 
to and of each other, Trelaioney v. Cole- 
man, 1 B. & A. 90, ( Willit V. Bernard, 
8 Bingfa. 376,) the declarations by the 
wife of ill treatment by her husbaxfd, 
( Winter v, Wroot, 1 Moody & R. 404. 
Gilchrist v. Ball, 8 Watts, 355,) in ac- 
tions ^or crin^inal conversation ; or of the 
parties in an action for breach of promise 
of marriage, (McKeey, Nelson, 4 Cow. 1,) 
were flowed to show their feelings to- 
wards each other. The declaration of a 
wife as to her motives in leaving her hus- 
band's house in his favor, (3 Esp. 276 ;) 
of a servant in leaving his master's em- 
ploy by a defendant syed for seducing 
him away, (8 N. H. R. 40,) of a bankrupt 
as to intention in an actid^'between other 
parties, {Ridley v. Gnude, 9 l^ngh. 352,) 
of a paity as to his domiciliary intentions 
as opposed to strong evidence of acts, 
{Monroe v. Monroe, 7 Clark & Fin:842,) of 
a wife as to her state of health in an ac- 
tion by her husband on a policy on her 
life, {Aveson v. liOrd Kinnaird, 6 East» 
188,) were all held admissible on this 
groundf^See also Barihclemy & De BoiU A 
Ion V. T^e-People, 2 Hill,*249, and cases | 
cited in note 6.) This doctrine, or rather 
the principle upon which it is founded, 
has even been^arried faither than these 
cases. Thus,^^!. J. Abott, (in C. & P. 
621,) allowed the admissions by a wife 
of adultery to be used for the husband in 
an action by a tradesman for necessaries 
furnished her. The declarations of a 
party that a box contained her marriage 
cert&cate, {Beery, Ward, cited in Phd. 
& Am. on Evid. 205,) were admitted. 
Payment was allowed to be proved by 
the defendant recognizing bank notes in 
the hands of a third person, as those 
which he had paid to the plaintiff's intes- 
tate, and which by sucn third person 
proved, had been pajd to him by the plain- 



THE NSW^YOKK LEGAL OBSERVER. 



916 



In Gliaiiedry>^«ii«i B. Taylor t. Jacob Crowaiiiohield and otben. 



dff '8 intestate. (Adm*ri. Darley v. Rico, 
2 'Sou &. McCord, 596 ;) nay» a case in 
CoDoectieut, (1 Root, 80,) has gone so 
far as to allow a declaration by a party 
of beiog drugged bv a certain person, re- 
cently after the effects of the drags were 
jdsible. So much have courts been com- 
pelled to relax supposed strict rules as to 
the declarations ot persons, where matten 
were peculiarly within the knowlegeof 
the declarant, and where there was not 
present suspicion of motive to misrepre- 
sent. Nor does the fact of the abiMty to 
introduce the paity whose statements are 
given in evidence as a witness, alter the 
aiiplication of the rule ; as in - Aveaom v. 
Juord Kinnaird, the. \vife'B^ declai-ations 
were admitted, whero she herself could 
not have been a witness ; nor is it any 
where placed on the footing of secondary 
testimony by reason of the loss of the bet- 
ter evidence. i 

This evidence, however, must be sub- 
ject tti the qualiBcation laid down by 
Lord Eldon, in Wkiieiock v. Baker, 13 
Ves. R. OT?, to wit, being " a natural ef-: 
fusion, when the mind stands even ^yith- 
OQt bias, to exceed the truth or fall shor^' 

of it." . ; 

This in the civil law and our own law, 
adopting the term is called *' ante liteih 
motam.*' By some, the •• lis" is supposed 
to be the actual suit, by others a contro- 
versy ; in either case the great object is to 
asceitain the indifference of the witness. 
Maseardus, in his work, " De Probationi- 
bos,*' (1 Phil. & Am. on Bvid. 280,) re- 
ferred to and adopted as a guide by tiord 
Mansfield in the Berkfey Peerage Case, 
(4 Campb. 491,) i^^tas absence of the wit- 
ness in a distant country at tl^e time of 
the controversy a^ snfl&cient. This beyond 
all question is creating a case of presump- 
tive ignorance of the contest ; which must 
be the true rule ; that which should make 
the fHstual breaking out of the controversy, 
the Ime at which suspicion should begin, 
would be subject to various difficulties. 
First, as a collateral fact, it. would involve 
much inquiry and evidence as to know- 
lege on the part of the witness of an in- 
tention to litigate or contest oii the part 
of the party introducing him by the wit- 
ness. Secondly, The first actual conflict 
of claims is difficult to be proved, but no- 
tice of such conflict to the witness may bo 



established. Thirdly, such rule would 
give preference to a party who had the 
adroitness to omit to set up or deny a 
claim, until he had secured the admisaions 
of a witness in his favor over one who 
franklv avowed his position and enabled 
the other party to put the witness on bis 
guard. 

Faurtfly, the mere existence of the 
controversy could not of itself produce 
bias unless known to the witness, and 
there is no such necessary connexion be- 
tween a witness in such position and the 
parties, that a pi-esumption of law of 
usual knowlege can arise. It seems some- 
what singular that Lord Mansfield, in the 
Berkley Peerage Case above cited, 
while relying on Sfascardus for the general 
doctrine to which wad applicable to the case 
before him, should have thrown out the 
suggestion that the witness must speak 
beioiv^y controversy, and not merely 
while Ignorant of it, in order to make hia 
declarations evidence, though the authority 
he refers to, gives an instance of excep- 
tion to the general rule, which is dii'ectly 
against him. , The language of Lord El- 
don, in the above case of Whiidock v. 
Bilker, is inconsistent with this doctrine 
and there is no trace of it in any other 
case. 

The declarations of Ashley are offered 
apparently, to prove certain acts of dis-^ 
simulation on his part, and not as facts 
stated by him. Thus if any doubt had 
been thrown on the existence of^.de La 
Vaca, or the identity of the moxtgagee 
or assignor ; the facts of Ashley V dicta- 
ting the mortgages to the writgr, his leav- 
ing theni at "the county clerk's cAice for 
record, his statements to the clerk, that 
Mr. De La Vaca wished to leave town, 
his receiving back the mortgages afier re- 
cord, his introduction shoitly afier of a 
person as De La Vaca, to Cushman the 
commissioner, who took the acknowledg- 
ments, make his inquiries of Mr. Hoskm 
as to the existence of these mortgages, 
his pretence of recent knowledge of the 
existence of the mortgages and the person 
of De La Vaca, to Messrs. Sayres and 
Betts pertinent. So too, Ashley's agency 
in drawing and recording the moitgages, 
his acquaintance with the moitgagee, 
whoever he was, his having become owner 
of one of the mortgages, his associations 
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.XdfibJbo. *yT»p]i?iBftPt about the time of 



the aeaignment of the mortgage to him , 
ills declaration tbat be m^ant to get a 
liiend to take the mortgage incontroveray, 
may tend to show either t he npn-exiatence 
of a De La Vaca, or the impoeition by 
Ashley of a spurioos one on the complain- 
ant, rendering these last declarations ad- 
misdhla , 

The statements of Mr. Stone stand cm 
a different footing from those of Mr. 
Strong: he does not state he does not 
know De La Vaca, but refiises to tell 
where the boarding-house was, where he 
met him, previous to proving his identity 
before the commissioner who took the 
proof of the assignment to Ashlev t he 
was a projD^r p«w>n to be applied to, to 
discover De La Vaca in the course ^ 
proving diligent search, and his answen 
tending to show a disinclination to give any 
information, are admissible; the residue 
of his statements as to the character of 
the mortoage and his connexion with the 
parties, 1 deem inadmissible. His state- 
nient of his mode of becoming acquainted 
Mrith De La Vaca, being after he knew of 
the controiersy must also be excluded. 

I think, also, the acts of Mr. Strong as 
indicative of his views of the character of 
knowledge necessary, to enable him to 
certify m identity of a grantor> were any 
such proved, would he admissible : to 
know an individual is after all a complex 
Uea, a legal conclusion : what constitutes 
knowledge, is left to the unregulated opin- 
ions of each officer. The law has for- 
bidden .the proof of an instrument by an 
incompetent or interested witness, the 
officer who should certify to the identity 
of a grantor on the mere introduction of 
an improper witness, not only deprives 
the real grantor of an opportunity of 
proving the incompetency or interest of 
a witness, but even the slight safeguard 
of an ex parte oath. If the officer is in 
the habit of taking such acknowledgments, 
it shows an erroneous construction by him 
of the word *' knowledge" and if he is in 
the habit of coming to the conclusion that 
he knows a person upon irapropei* testi- 
mony, there ou^ht to be some redress 
against the certificate of such an officer. 
5ut the mer e_d eclaration8 of this o fficer 
as toTiis usage*are ipadm issible, being sT- 
tor the controversy bad ansea, and he is 



a competent witness to prove such usage 
and opinion. 

The testimony of Martin and Ciishman, 
or any other witness in relation to the 
tvnu*mort^ges as well as the evidence, 
such as it is, to prove the n on-existence, 
of De La Vaca, or his intercourse with 
the mor^agor, T consider on the princi- 

?les I have already alluded to admissible. 
*he proof of application for a sale of this 
mor^ge by the complainant, is only ad- 
missible to show the value of the property 
and to contradict the statements made by 
the complainant, and the rest must be re- 
jected s the assignment of the policies of 
insurance I also consider as immaterial 
the neglect to take additional securities ia 
not of tifky value and the policies were 
still good in ike hands of Mr. Proctor, 
though he had mortgaged the house and 
lot, he having <Btill an insurable interest in 
the building ; the evidence on this subject 
is, therefore, to be excluded. 

The residue of the dreumstantial evi- 
dence on the part of the defendants to 
disprove the etxecution of this instrument, 
arise from the condition, pursuits, habits, 
and character of the mortgagor. Where- 
ever any one has all that he needs or de- 
sires for any purpose, it is natural to pre- 
sume he would not borrow any more ; it 
was therefore material to prove that ^ e 
mortga gor did not need this large sum of 
ten uibusand dolTars'lpr ' any persona] 
wants, by evidence that he was wealdiy ; 
but it must be^ confined to some reason* 
able time befote and after the date ot 
this mortgage. It may f>e proved also 
that he was not of business habits, so as 
to be able or willing to U8i^ die money in 
profitable employment, ft msy also be 
proved that he lent money about the time 
of this mortgage : that he had a balance 
lying in the bank, which he did not use. 
In reference to the diffisrent traits of 
character exhibited by the mortgagor and 
their bearing upon the probability of his 
having executed the instrument in question, 
the same rule is to be observed as that 
laid down in Fhil. and Am. on Evidence, 
490, in reference to the character of a 
prisoner. "That the inqufry ought to 
bear some reference and analogy to the 
nature of the charge against him." In 
^is case the suspicious or cautious temper 
or the party bears upon the probalHiity 
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of not borrovriag the money to lead to a 
liiend ; coupled with his want of busiaess 
hahiti and pursuits, it tends to prove be 
did not want it for employment Aere it 
would be beyond his control. His frugality 
also would be important, to show he did 
not need this money to meet any debts or 
claims for personal expenditures. The 
&ct of his tending money was only im- 
portant as showing Chat he had it to lend 
and needed not to have borrowed it ; but 
the fact of his borrowing or not bon*ow- 
ing, or his indisposition to mortgage his 
property, I consider too remote to have 
any bearing on the issue in this case, all 
the opioions of witnesses as to the proba- 
bility of his having borrowed this money, 
are to be excluded { so too, are the de- 
scriptions by witnesses of the present ap- 
pearance of the instrument, except as to 
changes in appearance, the court must 
judge of what is presented to the senses 
as a jury would ; even the opinions of ex- 
perts, except where they call in the aid 
of ^entific ki^wiedge are to be rejected. 
Th'e desp^|i<|ik^^^f the mortgaeor's person 
is of cpiurse- urinecessary, as there are no 
witnesses who describe lum differently. His 
reserved intercourse with the world, his 
domestic habits, coupled with the testi- 
mony of those who saw him constantly, 
may go to repel the possibility of any in- 
terview between him and the moitgagee, 
and are therefore admissible, any other 
traita of character which may have es- 
caped my notice, are to be governed by 
the same niles, in reference tu the mort- 
gagor's needing the money to consume or 
use, or his possible intercourse ^ith the 
mortgagee, or the improbability of bor- 
ixiwing or having it without the know- 
ledge of those with whom he usually con- 
ferred on business matters. 

There was an attempt to prove (he pro- 
curement and abstraction of two signa- 
tures of the deceased, but as there is a to- 
tal failure to connect that circumstance 
with any thing or party in this case, that 
part of the testimony must be stricken 
out. 

One other item of the defendant's tes- 
timony is objected to on the part of the 
complainant, to wit, t^g (^i«r%y,rg^ of the 



latter in bankruptcy, which related to the 
SREofTTovember, in the year 1842. 
This is introduced to disprove the com- 



plainant's means of purchasing the mort- . 
gage, but it strikes me as too remote, as 
all his earnings between that time and tl^e 
transfer of the moitgage might have been 
devoted to this, if he was without means, 
some more direct and unequivocal testi- 
mony might have been offered, I shall 
therefore exclude it. 

In passing upon these various points, I 
have admitted many slight circumstances, 
which can only derive strength from the 
party seeking to exclude them having the 
testimony within his reach to explain or 
rebut them, and in deciding on the peitin- 
nency of testimony, esoecially when cir- 
cumstantial, it is to be tested by ti-ying the 
strongest inference which is dcducible 
from it. With the testimony thus expur- 
gated, I can approach the decision of the 
question of fact, without fear of bias from 
the iufiuouce of improper evidence. 

The only point in the case is the question 
of fact and genuineness of the mortgage in 
question. In reference to this, the positions 
of the complainant and defendants are en- 
tirely different ; the complainant may be 
enabled, if this is a good mortgage, to as- 
certain from his knowledge of the moit- 
gage, circumstances tending to corrobo- 
rate the proof of hand-writing and that 
resulting from the certificates of the com- 
missioner of deeds and county clerk; to 
explain circumstances casting suspicion 
upon them and generally to adduce the 
direct testimony proper to sustain the af^ 
firmative; the defendants are subjected 
to the double disadvantage of sustaining a 
negative against ^rma facie documentary 
evidence and the death of the supposed 
mortgagor, who could best know the 
means of furnishing antagonistical evi* 
dence. 

The affirmative testimony on the part 
of the complainant consists principally of 
a ce rtified copy of the supposed (mortgage 



and 



ac comp any ing certificates^' anathe 



supposeTonguiaTdbcument, "with accom- 
panying certificates of acknowledgment 
and genuineness of signature and official 
character of the officer taking the acknow- 
ledgment. Some circumstances are in- 
troduced by the defendants, tending to 
throw doubt upon some, and others upon 
the whole of the points where these cer* 
tificatcs are open to error, as evidence not 
explanatory of, but contradictory to them. 
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and on the other hand, evidence of the 
hand-writing of the mortgagor is intro- 
duced by the complainant, in corrobora- 
tion of the documents and adverse evidence 
of a similar kind, to meet it on the part 
of the defendants. In order to determine 
the probability of the execution of this 
mortgage, v^e must examine together the 
fkcts proved by the defendants and those 
alleged by the complainant to have existed, 
if they are inconsistent we must reject the 
latter until proved by additional evidence ; 
and first, we must look into the character, 
position and object of the parties, the cha- 
racter, of the contract, with any unusual 
attendant circumstances, and the supposed 
contemporaneous and subsequent acts of 
parties in reference to it. The mort- 
gagor was a gentleman between 55 
and 60 years of age, worth upwards of 
sixty thousand dollars of personal pro- 
perty in addition to the premises in ques- 
tion and other real estate, having on de- 
posit in the bank, from September to De- 
cember, of the year 1842, upwards of two 
thousand dollars, and from May to August 
previous, upwards of five thousand dollars, 
lending in thelatter month from that deposit, 
three thousand five hundred dollars on 
mortgage ; he was of retired habits with 
but mw associates, parsimonious in ex- 
penditure, not engaged in, but on the con- 
trary averse to business, relying on the ad- 
vice and aeency of others, to whom, it is 
established, he did not apply on this occa- 
sion, and with his property invested in 
1 bond and mortgage. The only thing al- 
leged of the mortgagee is, that he was a 
merchant of the city of Mexico ; seen by 
three persons, to wit, Messrs. Stone and 
Cushman, and by Joseph C. Ashley. The 
mortgage is a mere pledj^e of the lands, 
with no personal responsibility attached, 
and drawn up evidently without profes- 
sional aid or skill. It is a tripartite inden- 
ture; in the attesting clause, it is, however, 
said to be executed only by the party of 
the first part. In the printed part of the 
instrument, the mortgagor is spoken of 
throughout, as party of the first part ; the 
premises however, are described in it as 
having been conveyed to '* mo" in the first 
person, without stating to whom that ap- 
plies, and the deed conveying the pre- 
mises to the mortgagor is said to be re- 
corded in a " Library," not Liber of con- 



veyances. The clauses for defeating the 
estate conveyed, on payment of the sum 
of five thousand dollars is, to say the least, 
clumsil^ worded ; it b^ing to pay " 5000 
dollars and interest at six per cent., pay- 
able half yearly, to wit : on the first days 
of May and first days of November, in 
each and every year, and the whole 
amount to be paid in four years from the 
first of November, 1842." Evidently 
showing not merely an unprofessional, but 
an unpractised, not to say illiterate and 
ignorant draftsman. 

This instrument, though supposed to be 
prepared for recording, was not recorded 
until the second day of October following, 
being eleven months after its date ; the 
mortgagee not having then collected soy 
interest, in the course of four weeks after 
its record assigned it to the complainant 
for the amount of principal and interest 
then due. The assignment, though pre- 
pared to be recorded, was not recorded, 
nor was any interest or money attempted 
to be collected on it until the month of 
June following, when eighteen months in- 
terest had accrued. 

The mortgage was filled up by the wit- 
ness Maitin, under the direction of Jo- 
seph C. Ashley, as was the other mort- 
gage on the adjoining premises. Of thb 
there can be no dispute, as there is no at- 
tempt to prove the hand-writingto be other 
than Mailings : this paper thus left in 
Ashley's hands, is proved by the testimony 
of Mr. Chad wick, the deputy clerk of 
Kings county, tohave'been left by Ashley 
with him for record. And again, pro- 
bably received back by Ashley, after hav- 
ing been recorded, he having left them, 
called several times for them, he having a 
right to receive them, and there being no 
proof that any one else received them. 
I do not regard the loose testimony of 
Newcomb as proring any alibi, or as in- 
consistent with Chad wick's statement, par- 
ticularly after the menace of the com- 
plainant to the latter; that "if he per- 
sisted in saying that Mr. Ashley was the 
person who left them, he miehtget himself 
into difficultv ;" nor do I consider the 
testimony of the clerk who saw Ashley 
thci"e before, as inconsistent with Mr. 
Cbadwick's want of remembrance of see- 
ing him there. This instrument is found 
afterwards in the hands of the complain- 
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ant, and it is a fair presumption that be 
r eceived it fro m Ashlej. That consicler- 
iMo intercourse aia exist t^w! 



lem. 



Sprove JcT by various witnesses. Kichard 
ilT Jtlarnngton saw tnem logetner in Ful- 
ton-street, near the office of Ashley, where 
Martin had written the mortgage, in the 
middle or toward the last of Octob er, 
ib^a ; ana ohen betore and since, ■tCaS- 
becJt was introduced by Ashley to the 
complainant, whom he saw fi-equently at 
.that office in the summer of 1843. Bough- 
ton saw Ashleyseveral times at the office 
of, jt&. jcompTamant aTEor tTie ' latter Had 
spoken of having' Sought the mortgage, 
with the forgery of whic h tiie fo rmer was 
nargedT 



_ „ j^ ailbn, the keeper of the lail, 
stat^, t&t the complainant visited Ashley 
there, and Kaisbeck proves that Ashley 
was at the complainant's house the day 
after the former left the jail. This mort- 
gage bein^thus traced to Ashley's hands, 
and next found in the complainant's, with 
the intermediate inteitourse between them, 
is fur ground for presuming, in the ab- 
sence of contrary proof^ that it was handed 
^^ one to the other. ^ 



November of December, 1843, Ash- 
ley was charged with forging the instru- 
ment, as appears from the testimony of 
Boughton ; and the complainant told him 
he had refused to sell it with that question 



hanging over it . though the proposed pur- 
chaser offered to take it notwithstanding. 
On the fifthof February following, the com- 
plainant employed a broker to sell it ; on' 
the tenth of that month, Ashley w as com'- 



in^yei^ tp jaiL and discharged in April fof- 
^owing; in June the assignment of the 
mortgage was recorded, and a few days 
afterwards, this suit commenced. In 
January, 1843, on the 25th of that month, 
an assignment is acknowledged of the 
mortage for the house next those premises 
from De La Vaca to Ashley, the mortga- 
gee being introduced to the commissioner 
who took the acknowledgment by the 
latter. This is not recorded until June 
1844. A short time previous to the 
charge against Ashley, ho had called on 
Mr. Haskin, an old and intimate friend of 
the mortgagor, to know if he know any 
thing of such mortgages ; and on the 2dch 
January, 1844, and after that he called 
on Messrs. Betts and Sayres, pretending 
ignorance of De La Vaca, statmg that he 



had just arrived here and was anxious to 
get the money on the moitgages, though 
he, Ashley, had told the deputy clerk of 
King's county in October previous, that 
the mortgagee was anxious to go away ; 
in some of his interviews with those two 
gentlemen, ho stated, he thought the easi- 
est way to become the owner of the house 
he lived in was, by buying the mortgage ; 
he subsequently said he had bought tho 
mortgage for state stock or other securi- 
ties ; tvhile the complainant told Bough- 
ton he had bought his for Illinois bonds. 
That Ashley was guilty of prevarication 
and dissimulation, cannot be disputed 
whether that can be used against the com- 
plainant is matter for after consideration. 
The absence of motive on the part of 
the mortgagor for borrowing the money, 
he having a large sum on hand unem- 
ployed, not needing it in any regular pur- 
suit in' which he was then engaged \ be- 
ing indisposed by habit and character, to 
engage in any temporary employment of 
borrowed money ; not having been shown 
to have received any sudden accession of 
ready money, his bank account being un- 
disturbed, forms a step towards improba- 
bility of his baring bon-owed it. Mr. 
Holden, his counsel employed by him 
about this very time, who had foreclosed 
for him the mortgages on these very pre- 
mises on the sale under which he bought 
them in ; Mr. Cambreleng who had tran* 
sacted business for him since 1810 ; Mr. 
Mann his agent, Mr. Edmonds who some- 
times did business for him, and whom he 
frequently consulted about this property, 
and who was in communication with him 
about the very time of his affair ; Mr. 
Haskins, who was intimate vrith him for 
ten or twelve yeara before hi^ death, never 
heard him say any thing about this loan. 
This, when we consider his habits of re- 
lying on the aid of others, increases the* 
improbability of the loan. On the other 
hand, a foreign merchant seeking employ- 
ment for capital or investment, instead of 
taking the usual means where none but a 
merchant's aid is wanting, chooses to 
lend on landed security where the invest- 
ments being more formal, and the title re- 
quiring professional scrutiny, no one, un- 
less relying cm his intimate knowledge of 
the mortgagor, would take his wora ibr 
the goodness of this security ; instead of 
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a couDsel, employs a layman, and one 
who, instead of filling up the mortgage 
himself, or allowing another to copy his 
draft, reads it by dictation to an amanu- 
ensis. After being executed, the mort- 
gages, which include no personal respon- 
sibility of the mortgagor, remain in the 
hands of the agent ; the interest which is 
made payable semi-annually, is omitted 
to be demanded, though the property is 
abundant secunty ; then tire mortgage is 
Bold for Illinois bonds, the purchaser 
makes no claims for interest for eight 
months more; and one. mortgage is as- 
signed to the agent who a raw it. It wou ld 



require consid e rable evidence to malte_rt 
probable that ""a merchant oi; the city o f 
JMLexico made any such i pvestnient . 

The next question that anses, is the 
probability of intercoui*se between the 
mortgagor and mortgagee. Brown, the 
book-keeper at the Mansion House, at 
which the mortgagor boarded some nine 
^ months before his death, states that he 
had an opportunity of seeing the visitors 
of the boarders ; that the mortgagor was 
generally at home and did not receive a 
great many visitors. Anderson, the keeper 
of the Atlantic Hotel at Brooklyn, where 
the mortgagor boarded from May, 1842, 
to the 27th of October of the same year ; 
Hodges, with whom he boarded in New- 
York from that day to his death, deny 
having seen any such person with him. 
To the witnesses Holden, Cambreleng, 
Mann, Edmonds and Haskin, he never 
mentioned the name. The defendants 
have caused search to bo made for him, 
not in Mexico, because he is not shown 
ever to have been there ; but by inqui- 
ries of Stone who swore to his identity. 
Cushman, who knew him only on Ashley's 
introduction, f Ashley having then pre- 
tended to be ignorant of him,] and ot the 
Mexican Consul in New- York. His non- 
existence is a matter difficult to be proved ; 
and it appears to me with proof at hand 
of his existence, the burden is thrown oh 
the complainant of proving it. 

I now come to consider the conduct of 
the complainant himself, as to his confi- 
dence in his claim as shown by a reliance 
on the simple truth or disbelief of it by a 
recourse to tortuous ac ts . About May, 
1844, he applied to Mr. Malsey, and heard 
him state that the signature to the mort- 



gage was not the ffl <g5ffft gQ,f/s i 
"' " e caried" on Mr. 



about the 
Edmonds,' 



a^ to him the nanles of persons 
I called on, who had stated it to ha 



same time 
and Stat 
he had • 

genuine , winding up with the certificate r^- 
ot ihe commissioner } this witness told him 
he thought there was a strong resem- 
blance to the mortgagor's hand-writingjm^ 
fstr tsof it look ed dittere nt On Mr. llas- 
in W calfed a SoutJune, 1845, and heard 
him state he did not be lieve it was the 
mortgagor B signature. After the above 
conversations with HaTsey and Edmonds, 
the complainant told witness, Madison GL 
Harrington, (hat he had consulted a num- 
ber of persons, and they had all pro- 
nounced it genuine directly contrary to 
the fact ; he mentioned in that conversa- 
tion, \among othei's, Joseph Sti'ong, the 
commissioner of deeds, who took &e ac- 
knowledgment of the mortgage, and tbe 
first teller of the Bank of New- York ; yet 
ha>not,calTed either as witnesses , although 
the testimony of Strong, at least, was al- 
most indispensable. 

About tne time ori*ecording the assign- 
ment in June, 1844, the complainant told 
the witness Chadwick, the same thing 
about the opinion of all the persons to 
whom he Iiaa shown it, of the genuineness 
of the signature ; and about a week be- 
fore his examination CTdeayored i" va- 
rious ways to shake th e oeTie f or recollec- 
tion of this wi tness T^tTiat " Asfeiey Jeil kfie 
mortgages for record, and finally used the 
significant hint of danger, to which I have 
before alluded : and also spoke of th e prg- 
bability of producing De La Vaca. The 
jp g enu ity of these altempt sjjteserved Ibef- 
ter success. "Wlere Ifie teslimony" 



matter ot opinion, the mind of the witness 
was to be pre-occupied by the idea, that 
othei's had already pronounced a favora- 
ble opinion ; where the testimony was of 
facts, they were to be shaken by fear of 
contradiction, or a vague sense of peril. 
The complainant's attempt to sell, fully 
rebuts his claim of a high moral sense in 
having refused ; his omission to call those 
who he had said gave their opinion of the 
genuineness of the instrument in question, 
subjects the statements of those called, 
tcvth«Riiflpirinn thy, ^^f^v had been prepos- 



sessed by some simil a 
absolute rmsstatement 






and his 
the dc- 



misstatements 

cTarations of others, require more exact 
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proof as |o ti^ ex ecution o f this instni- 

^pTJoubts being thus thrown upon the 
r^/TM>itgagor*8 having received the mo- 
y ney on these mortgages, upon his hav- 
^ ing executed them, upon the mortgagee 
t having made such loan, upon his existence, 
^ on the belief of the complainant himself, 
or rather his reliance upon the genuineness 
of this statement, we come no consider the 
testimony of Martin as to the time of writ- 
ing the instniment. This, he says, was 
since March> 1843 . after the death of the 
jSortgagor. On being asked when be fill» 
ed it inV he says, " At M r. Ashley's offi ce 



in the year 1843 , r'tEink it was.'' A^t 
me commencement of his examination he 
says, •* the affidavit [made in the Mayor's 
office] is correct," and after having re- 
freshed his memory by it, he says, *• it be- 
ing since Mflrch, 1843, it was in filling up 
of the mortgage that I referred tof^' that 
is not the date of the affidavit, but of 
filling up the mortgage. He then mMs, 
** the filhng op of the mortgage that I did 

for Mr. Ash fey, was since March , 

between — since March. 1843." The wit- 
ness evidently was endeavoring to fix the 
date more exactly, but finally falls back 
on Ms first more general statement. I 
think his statement clear, and corrobo- 
rated as it is by other facts, decisive, un- 
less overcome by better testimony. There 
IB no proof of its being the hand-writing 
of any one eke; the* mortgages are iu pos- 
session of Ashley, in October, not proved 
to hav e been ip pj^jist^nce before, except by 
the commissioner's certificate, and the 
evidence as to hand-writing of which we 
Bhall presently speak, and the probabili- 
ties are against its ever having been exe- 
cuted by the mortgagor to the mortgagee. 
To this positive testimony of a witness 
unimpeached', exposed to a punishment 
^r peijury, subjected to a cross-examina- 
tion, capable in minor fiicts, of stating false- 
floods, of heing contradicted, yet remain- 
ing u n coiitradicted. and jn_ facj Corr oW - 
rated'Si j^ome pointsT is opposed; the 
supposed certificate of a commissioner of 
deeds, of the nppearance before him on 
the third day of November, 1843, of the 
mortgagor known to him, and his acknow- 
ledgment of the instrument. Of diis cer- 
tificate, the court cannot take judicial no- 
tice, except so far as its authenticity is 



guaranteed by the county clerk's certifi- 
cate. The statute, [1 R. S. 759, § 18,] 
provides, that the instrument shall not be 
read in evidence or be I'ecorded in any 
other county than that where the officer 
resides, unless the county clerk's certificate 
be appended ; fi>r in addition to the repe- 
tition of the auxiliary verb " be" in the two 
clauses of the sentence ; any other con« 
struction would involve an absurdity. 
The statute would not have spoken of 
reading in evidence in a county ; it would 
have been " in a court held in a county ;" 
if the Legislature had intended it to mean 
so ; and then if a eaiise was pending be- 
fore the chanoellor, the admissibility of 
testimony would depend oil the place of 
session of the court. But it is plain the* 
legislature meant that courts were only 
bound to know the seals oftheoimnties, not 
the signatures of thousands of justices of 
the peace and commissioners. In regard 
to this piece of documentary testimony, 
there may be various doors open to mis- 
takes or misrepresentations; Jirsi, the 
county clerk may be mistaken as to the 
gonaineness of the signature of the com« 
missioner; secondly, the commissioner 
may be mistaken as to the party ; thirdly ^ 
t^e commissioner may be mistaken as «to 
what constitutes sufficient knowledge of 
the party; and Uutly^ the certificates may 
have been altered. And the prima facie 
proof is only made conclusive as it is 
placed beyond the possibility of mistake 
or simulation in those points. In this case 
there is no evidence of the signature of 
Mr. Strong., but the county clerk's opin- 
ion, nor any evidence but what he may 
have adopted the plan of atK>ther commis- 
sioner, and taken the introduction of the 
mortgagee not under oath, as evidence of 
the identity of the grantor, though if he 
had been used as a witness, and £e same 
fact had been stated by him under oath, 
the acknowledgment would have been 
bad, as taken on the oath of an improper 
or interested witness. There is no evi- 
dence rbat the mortga^ror waa not per- 
sonated ; there is no evidence to explain 
the evident tampering with the date of 
the certificate ; and therefore the conclu- 
siveness of this certificate and record are 
not beyond the reach of doubt. 

If this were the signature of Mr. Strong, 
beyond all question, the certificate to 
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which it 18 attached could uot be opposed 
on equal terins to the positive testimony 
of Martin, for if the certificate is false, 
Strong was only guiky of nusdemeanor ; 
if Martin testify falsely, he is guilty of a 
higher crime, subject to more severe pun- 
ishment; they do not therefore teetify 
under the same sanction, besides which 
Strong is subjected to no cross-examina- 
tion, the great means of eliciting truth, 
but however unassailed or imassailftble 
he may be in point of honesty, he might 
have been mistaken as to the degree of 
acquaintance necessary to coostitnte the 
knowledge required by the statute; in- 
deed his first spontaneous admission of 
ignorance before he knew of the import- 
ance of the fact, would seetn to disprove 
his acquaintance with the party, as his 
laboring to revive any remembrance of 
the name and person, would seem to cast 
great doubts on the degree of his famili- 
arity with the persoo of the raortgagDr ; 
and this, together with the seeming alte- 
ration of the date, if capable of explana- 
tion, which it was the duty of the com- 
plainant to have given {JaoksoH ex. d. 
Oibbs V. Osbame, 2 Wend. R. 256,) 
should have been met by calling Mr. 
Strong as a witness. It is true the part 
altered in this date consists of the words 
** hundred and forty^ which»would be the 
same in either year ; but by s close in- 
spection it will be seen that the ink in 
which those words origioally and the rest 
of the certificato was vrricteD, is lighter 
than that in which the word "two^ is 
vrritten; that those words are wntten 
over in a darker ink than that of the body 
of the certificate or the word " two" so as 
to make the difference of ink of the word 
" two'* at the end of die line less appa- 
rent : it seems to need do great Ingenuity 
to write a certificato so as to adant of 
alteration afterwards; and sucb an altera- 
tion as I have supposed would hare the ad- 
ditional advantage of mis leadictt inyifry 
as to the mode of akeratioor Inere were 
many reasons why Mr. Strong ought to 
have been called as a vritness, and why Ike 




if it be his; the defendants could then 
have tested his knowledge of the mortga- 
gor by proper questions ; ho could have 



explahied afl sospicioiiB circumstances^ 
and could at all events, if the complain- 
ant's statements to the witnesses Harring' 
ton and Edmonds were true* have teati* 
fied to the genuineness of the signature, 
even if be had forgotten the fact of the 
acknowledgment. Evexy inference from 
keeping him back from the searching ope* 
ration c^ a cross-examination, must be 
drawn with additional force against the 
conqplainant.. I therefore cannot consider 
this mute, dbfigured, and mutilated wri- 
tiagt under such circumstances, as alone 
sufficient to overthrow the direct testi* 
mony of Martin, ibrtified as it is by cir« 
cumrtances and probabilities. The fyf i| "-> 
sel who have so thoroughly conducted the 
case lor the complainant, were aware of 
this, and therefore have introduced the 
testimony of witnesses as to the hand- 
writing of the signature in order to cor« 
roborate the stalenBents contained in the 
docnmentery testimony. 

On this point five vritnesses are ex- 
amined on the part of the complainant, 
Burbank, Ralph, Brown, Naylor, Sum* 
ner ; a;d eight foi* the defendant, Halsey, 
CambreleWg; Mann, Underbill, Edmonds, 
Eogle, Holden, Haskin. Burbank knew 
him a year and mne months, and saw hiia 
write receipts for his rent ; Ralph judgee 
firom his signatare to a landlord's agree- 
ment; Brown had also seen him writ* 
frequently ; Naylor, a tin-plate maker, had 
seen him write one receipt ; Sumner, a 
tinmao, had also seen him write three 
times on a bond, and they all believe thi* 
signature to be genoine. Burbank could 
not tell^without examination which way 
£he ' mortgagor turned the tails of hie 
"JV; Ralph only decided by comparison 
of hands ; Brcrwn thought his usual wri* 
ting heavier, and he had a doubt which 
pvevented him from sweanng positively 
to the signature ; Sunmer thought it would 
be dHBcult to be positive about it ; on the 
other 9iie the testimony of Mr. Halsey 
seems to hare been considered the moat 
importont by the complainant's counsel, 
by the vigorous and searching cross-ex* 
amtnation to which he was subjeaed. 
This witness is cashier of the Bank of 
New- York, with whom the mortgagor 
kept his account for fourteen years prior 
to his death. He commenced as check 
clerii in 1815 of that institution, rising 
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thitn^ the stadons of book-keeper, se- 
cond or receiving, and first or paying tel- 
ler ; in the latter capacity he oonttnued 
fbr two years, and paid the checks of the 
■lortgagor; was acquainted with his 
hand-writingt and believed the mgnature 
to this instmment aot to be his . On being 
croas-exsniined as to tbe sources of his 
knowledge of the hand-writing of the 
mortgagor, he stated he had seen him 
write his signature in the ngnature book 
. <if the bank, in December, 1828, when 
•x>peiHng the account under his eye, and 
he could not state when since he had seen 
ham write ; that he relied on his know- 
ledge of that signature, andoa the acqui- 
escence hf the mortgagor in accounts 
rendered, in which diecks bearing his 
eignatare and paid at the bank were 
charged to him, and on seeing checks pre- 
sented by the mortgagor and paid at the 
bank, for his knowledge of his hand-wri- 
tiog. This witness was paying teller from 
January, 1831, to June, 1832, but had 
acted as such firora the middle of the year 
1880. This witness had no doubt of 
having frequently paid his checks, and of 
baring frequently examined his checks 
after payment, but could not recollect 
any distinct occasion of such examination. 
It 18 erident from his occupatipn and long 
experienoev that tfiis witness was emi- 
nently adapted to give controlling testi- 
mony on a mere matter of opinion ; and 
I think the foundation of his knowledge 
perfectly competent and legal to enable 
bun tOtgive the result of his judgment. 
I can very well imagine how difficult it 
would be for such an expert to explain 
the sources of his familiarity with the 
hand-writing of the dealer at the bank ; 
he may have seen him write his signature 
in the book, or write his checks, or pre- 
8eni;Jlrchecks, or acknowledge them by ac- 
quiesoenoe in the accounts ; charging him 
with checks with his signature, and re- 
turned .tohim, or he may have seen him 
do all. \ jpie extent of the familiarity may 
have prmnted him from being able dis- 
tinctly to call to mind how he acquired it 
This witness comes strictly within the rule 
.as admirably laid down by Patteson, J., 
in Doe ex. d. M«dd v. SuekermorCf (5 A. 
ft E. 730,) or by Lord Dtenman in the 
samo case in the House of Lords, (2 Nev. 
k P. 16,) the former admitting *' any 



" mode of communication which in the 
** ordinary course of the transactions of 
*' life, induces a reasonable presumption 
'' of its being the band-wnting ot the 
** party.** The witness frequently re- 
freshed his mind as to forgotten images 
of the hand-writing of dealers with the 
bank, constantly exercising and accom- 
plishing his faculty of discrimination of 
naad-writings. The either witnesses above 
named, all c^ whom from their avocations 
were famiRar with writing, and who know 
the hand-writing of the mortcragor jipn> 
nounce thy aot tn har h^g. It is true the 
opinions of the witneasM Ende and Haa> 
kins appear to be influenced by the con* 
sideration of the improbability a£ die 
mortgagor having executed such mort- 
gage, for which due allowance is to be 
made in considering their testimony. 
The witnesses Cambreleng, Halsey, 
Mann, and Hoiden, unite ia stating the 
*' J" in the name of the moitgagor to be 
unlike any of his, though he himself made 
two different kinds of «• JPs". Halsey, 
Mann, and Schaeffer, think the top of the 
letter " P" traced with a pencil before 
being penned, and numerous witnesses 
prove the existence of a pencil mark 
nearly co-inddent with the curve of that 
top. It is true Cambreleng and Under- 
bill consider the hand lighter and freer, 
while Mann and Edmon& think it more 
stiff; but I am inclined to think they all 
have. reference Co the same characteri^ 
tics, the former regarding the aharpneas 
of the lines merely, designate it as fie^ 
dom in consequence of this lightness : die 
latter looking at the same sharpness, caUa 
it stiffness nvm the symmetry and regu- 
lariily, and the want of that usual heavy 
prssdure of the pen^ which made the 
usual siffnatores of the mortgagor thickv 
morfa bold. It certainly does not exhibit 
the irregular thickness of lines formed by 
a ^uill, owing to its greater elasticity, 
white the use of a steel pen by the uni- 
formity of the lines made by it, prevents 
a discovery'wbether the signature was or 
was not made '^currentecalamo.** Moat 
of the witnesses tesdfy as to the turns of 
the letters in the signature in question b^ 
ing sharper than in genuine signatures ; 
on^ the whole, therefore, these witnesses 
unite in testifying to general diBsimilarity, 
while some point out particular varia- 
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tions ; if this be an imitation, it would be 
a piece of great orerngbt for the imitator 
not to copy the forma of tbe lettei*s, so far 
as they are capable of description ; al- 
though that mistake might also be made. 
Greater reliance is therefore to be placed 
on general impreseions than any minute 
criticism ; as expressed by the whness 
Mr. Mann, the character of hand-writing 
is *' like the features of the face." And 
it seems that in regard to hand- writing as 
in regard to features, form, step, voice, 
and gait, the senses are more keen in- 
stinctively to detect minute dissimilarities 
than resemblances, while much more 
study is also required to ascertain them, 
and point them out. The >aw avails it- 
self of this, and allows identity of hand- 
writing, arising from si mdlar general ap- 
pearaiKse to be proved oi> disproved by 
experienced persons without giving the 
points of resemblance, assuming that par- 
ties would perceive dissimilarities if they 
existed. The few cases- that have arisen 
in jurisprudence whore identity of person 
has been brought in question, shows bow 
diffiealt it is to point out differences, and 
how intimate an acquaintance is necessary 
to discover them : while the prejudice 
arising from a first impression of similar- 
ity or aatbenticity is less easily overcome 
than that of dissimilarity or foreery. 
Upon tbe whole thereof, the experience 
otthe witnesses on the part of the defend- 
ants both in hand-writing in general, and 
that of this mortgagor in particular, the 
evidence they give o f cijtical examina- 
tion of the causes of difference, and their 
greater number outweigh the correspond- 
ing means of knowledge and general tes- 
timony of the witnesses for the complain- 
ant : adding to the former the suspicious 
circumglaD5.e.^_the pencilled gu ide ior 
JtEe'pen , and the appearance oftne paper 
^noticect by'several wftnesses indepeilctent- 
ly of each other, and making a doe al- 
lowance for the apparent discrepancies 
between the witnesses as to the grounds 
of their judgment on the difference be- 
tween the genuine signature and the one 
in question, and also any bias, they had 
on the ground of the mortgagor's wealth. 
Two of the witnesses on the part of the 
complainant, Burbank and Ralph as ap- 
pears from the testimony of M. G. Har- 
rington, bad been^epossessed and ssSPj; 



Sag coxisidered saifiotenlly familiar with 
the hand'Wi'iting to be trusted to the ra<- 
cognition on the examioaboa, and throw- 
ing off their testimony and that of £agl« 
and Haskins, governed by a similar bus, 
the number would be six to three. I think s 
therefore, the coinp^amant has fe lled t^' 
^nstaiirhis c ase by proof of jian3 ^ writing, " 
^ ' "THSrA ' are^oihe " oTBSf "slrii^^Sireain* 
stances not reducible under any general 
head, which add soroewliat to the prob» ' 
bitety of f»r^e^ and^are more ccwisistent 
wrtBir tlian genu ineness. TES^secnfitj 
which if genuine was worth five thousand 
doilara, is greatly defaced and muti^^ted . 
nearly separated in cliiferent pieces, and 
is pyticulariy worn in the signature, 
through which runs a horizantal fold ea- 
tirely severed, and a peipeiidicular one, 
nearly se ; no great care seems to have 
been exercised in preserving the part 
most important as to genuineness; the 
name of the mortgagor probably was not 
written i» the office of the CoranHssioner 
of Deeds as the ink is different from that 
of his signature. The word ** Noven»- 
ber" in the certificate of acknowledgment 
is written in a different style from the re- 
sidue, and apparently alter a blank had 
been left for it, and noi by the Comrnis- 
sioner of Deeds. The date of the mort- 
gage and the day of payment of the in- 
terest was on the first, and the acknow- 
ledgment on the third. The letter " S*' 
in the " J's,'' the second name of tbe 
HK^gagor in the acknowledgment, was 
miC writte n in by the comnnssioner, though 
the rest of the name is. It is evident that 
a forger would avoid tbe risk of jwo for - 
.geiies by a bond and mortgage, l)ut % 
money lender would require personal re^ 
sponsibility in addition to the pledge of 
tbe land as is customary. A forger would 
not incur tbe risk wMch the etnployment 
oT a lawyer to draw a legal instrument 
would produce, a stranger who was in- 
vesting his money would probably einploy 
one ; a bona fide certificate of acknow- 
ledgment would have the name of the 
mortgagor written at the same time with 
the rest, as no one else could possibly 
execute the instrumnent ; a forger if he 
were able to find a commissioner of good 
character. (m whom he could impose a 
person as the mortgagor, would like ta 
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acr6tigtl]en the evidence by procuring the 
blank name to be filled in by the commifl- 
sfoner in his own hand-writing. A bona 
iide lender would have collected his in- 
terest and recorded his mortgage ; ^ f^g- 
ger would have made the mortgaee to a 
*" being of air, kept it off the records, and 
sold it or negotiated a settlementwith the 
representatives of the mortgagor ; afor- 
yy woul J carefully avoid permitting his 
own hand-writing to be seen ; he vro uld 
choose as a prey an estate of a man wlt& 
out Jp^g^ejia te farmly, wJtk numerous dls- 
ifant relations whose property had passed 
into the hands of a public administrator, 
and whom he imagined to be of limited 
fortune from his expenditures and disposi- 
tion, and having few friends. He would 
render the existence of the mortgage less 
startling when it was discovered by dis- 
tant hints, by inquiries, by endeavoring to 
ascertain how the fact of their existence 
would be received by the counsel and ac- 
quaintances of the party, and whether it 
would surprise them by its improbability; 
by laying a train of probabilities for his 
becoming the owner of the instrument if^ 
one, or if two, by selling one , for deprecT 
•^letl securities, and realizing at once some 
profit from his crime: by imitating the 
* real signature, and then endeavoring to 
deface^ i t ; by inducing public officers to 
neglect their duty, and certify to the 
knowledge of parties on his introduction. 
Finally, if pressed closely with proof of 
his agency by having proof of an alibi at 
some of the most important occasions of 
his presence ready, what a forger might 
do, the facts in the case show has been 
done in regard to this instrument But it 
may be asked in what way the certificate 
of the commissioner was obtained, and 
perhaps this is worth noticing. 

The great evils arising finom the care- 
lessness or ignorance of those in whose 
hands is placed the power of taking ac- 
knowledgments of deeds, have almost in- 
duced me to believe that the legislature 
intended the knowledge of the person 
making the acknowledgment to be the in- 
dividual described in, and who executed 
the instrument (1 R. S. 758, § 9,) to be 
only acquainted with a person of the 
same name mentioned in the instrument ; 
and that they intended to require other 
proof of identity : and this consideration 



weighed more heavily upon my mind 
from the exposition given to the statute 
in the case of Jackson ex d. Merritt v. 
Chtmaer^ {2 Cow. 567,) reiterated and 
approved in several subsequent cases, the 
last of which is Tkurman v. Camercnt be- 
fore cited, where on the authority of con- 
stant practice the Suprame CouiTof this 
state decided that the form " A B known 
to me" was sufficient, which certainly can 
imply no more than acquaintance with a 
person of that name. It is true that in 
Jackson ex dem. v. King, (5 Cow. R. 327,) 
before cited, it was held that in an action 
of ejectment the identity of the plaintiff 
in a suit with the grantee in a deed should 
be assumed as in a contract or note, by 
similarity of name, but that was a case 
where a patty came boldly into court 
and challenged disproof; but looking at 
the officer as a subscribing witness, why 
should we disregard well settled rules, set- 
tled notwithstanding doubts of and strug- 
gles against them contained in dicta, 
which are all examined and brushed 
away, in a recent case in the Court of 
Exche(|uer in England, ( Whitelocke v. 
Musgrave,) 1 Cr. & M. 520, BatY)n Bayley, 
giving the leading opinion in that case, 
alluding to the case ofNdaonv, WldUaU^ 
1 B. & A. 21, says, some Evidence of 
identity was given, "I do not see the hard- 
" ship is greater b this case than in many 
" other cases where you sue without hav- 
" ing armed yourself with proof; if the 
** witness die, you lose the advantage of 
" identifying the paity by his testimony, 
'' in most cases you can establish the iden- 
'' tity of the party in some other mode." 
Vaughan, B. added that he was <^ the 
same opinion, and that Lord Lyndhurst, 
who heard the argument was with them 
who said, ** it appeared to him extraor- 
" dinary if some evidence of identity were 
" not necessary." He shows in all cases 
where dicta were thrown out by Lord 
Tenterden and Ch. J. Best and others, to 
the contrary, some evidence of identity 
was given as in Paige v. Mann, 1 M. i 
M. 79, and Ndson v. WkUtaU, and that 
the argument of the counsel had great 
weight with them, that, on a trial for a 
second offence, or in an action for crimi- 
nal conversation, in the former caso the 
identity of the party convicted, and in the 
latter the party married was always re- 
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quired to be proved. BoUand Bftro« ci- [tbe.ab«ence uf Mr. Stroog's personal eai* 
ting Lord iCenyon's * 



Lenyon's views ^n WallU y» \ aininatioB. 



7 T. R, 266 D, and Gumey B. 
coincided with the rest of the oourl in re* 
quiring more than the proof of the hand* 
writing of the subscribing witness. After 
this thorough investigation upon the jpoint 
directly in dispute, it must be considered 
as settled, notwithstanding doubts sug- 
gested in various authors, and amoQg 
others in (n. 897 and 698, p. 474,) Cow. 
k H. Notes to Phil Evid. p. 1301, which 
are put forward on the strength ef cases 
explained or overruled in the above case. 
In Harrington v. Frjf, (R. & M.. 90.) 
Identity was proved by the fact of no one 
else of the same name living in the same 
town, from wldch the letter in question 
came. In the above note to PhilBps on 
Evidence, Robards v. Wblfe^ 1 Dana R. 
155, ten cases in South Carolina, and. four 
in Louisiana are cited to show such proof 
to be necessary. The very possession of 
a contract or grant is some proof of the 
identity of the plaintiff, but what proof is 
it against the party sned that a man of 
his name acknowledged the instrument, 
if this be the law, men whose names ar9 
common ones hold title to their lands by 
very insecure tenures^ if every commis- 
sioner of deeds who knowa a man of the 
same name, can in fact convey it away, 
and that too innocently; if it be not 
the law, some means should be instantly 
adopted to remedy the gross abuses daily 

Sracticed, of which there is strong evi- 
enee in this case. 
It is to be observed there is no evidence 
out of the certificate to show that the per- 
son appearing before Mr. Strong was the 
person owning the premises in question, 
except that as to the hand -writing which 
has niled. It is possibly toq the county 
clerk may have misjudged his signature ; 
an y thipy an<^ ?^?'T thing may bo doubte d 
in this case under the siifipicious aspect 



;picious aspect 



ffiven to it by a'^jTcm^^f ^cH'cuinsfantTal 
imprrjbabiliji cs, wh icli arnoirh't.lnrny view, 
to a certai nly that UTis mortgage is a for • 
gety^ T believe Tliave' thoroughly consi- 
aered every fact in the case bearing upon 
the question, and come to the conclusion 
I have adopted dispassionately, and I can- 
not conceive that any rational mind could 
possibly come to a different conclusion in 



The bill 
with costs. 



must therefore be dismissed 



(Sonrt of Common ^Uas. 

[NBW.yORKJ/ 

Betore tb* Honorable M. ULSHOEFFER, Fint 
JudffQ, and Ateystant Judges INGfiAUAM and 

l^ecisiMia fn JTAiMittrr Terw^ lSl4y* 

Where an accommodation note or bill 
is applied to the purpose for which it was 
intended, the holder may recover thereon, 
although he received it for a precedent 
debt. 

Weed ads. Stewart and otktrt* 

Whei'e a note under seal Is sued upon, * 
to which there is no cltfuse^ stating it to 
be under seal, evidence of the signature, 
with possession by the plaintiff, is pre- 
sumptive evidence of the seal having been 
affixed at the time of execution. 

Merrkt v, ComeU. 

An assignee of a judgment who has 
received the assignment after the docket- 
ing of the judgment, and who aflerwanls 
re-assigned the judgment to the assignor, 
cannot be made liable for the costs, it the 
judgment is afterwards set aside. 

Chamherlin a^s. West^ 



I^cisloBii ia Febrvnay Term, 



1847. 



' Where an action was brought upon a 
note, and judgment recovered upon it, 
which was settled by the defendant by 
giving a new security, in a subsequent suit 
brought on such security the defendant 
was not permitted to show usury in tho 
original transaction. 

OrofmctU v. Delapiaine. 

Where a note is received at less than 
its face as security, part by way of pay- 
ment, and the judgment was only to be 
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MUiflfied, if ncyte ia paid* tbe taking soob 
note at less than kn fiice woaU not bo 
uanrioaa, bat the plain tifiTcoold only re*' 
cover upon it the amount actaally d^ 

An agreement between the plaintilftnd 
agent, that tfacplaiutiiT would hire certain 
premises, and 1^^ the defendant in covri- 
deration of such promise would pay a 
certain, sum is valid^ and perfonnaDee by 
avennng delivery of possession of the pre* 
niises is not necessary to enable the plain* 
tifi* to recover. The promise is the eon* 
sideration on both sides. 

Draper ads. Ferria 8f VndurhM. 

In an action upon a replevin bond it is 
not necessary to aver in the declaration 
that the execution had been returned un- i 
satisfied, but such fact nmst \f9 shown 
upon the trial. 

Dmahme ads. CcUim, 



ENGLISH CASES. 



In tfi)anctr£|. 

Befora the Right Honorable Utd 
COTTRNHAM. 

LarDeb t. Parr. 



FRACTICE-^RRXT FmtEND*— SKCURrTY 
COSTS. 



Chaaeelkr 



roB 



. In pleading a bankrupt discharge, the 
plea should av€r that the defendant was 
indebted for debts whieh he was unable 
to pay. 

OiUcm V. Brum^ 

It is also bad to averthat the petition 
of the bankrupt was presented to the 
judge. It should have been presented to 
fixe court 

Idem, 

In an action upon a bond given under 
the non'imprisonment act, conditioned 
that the debtor will apply within thirty 
days for a discharge from his debts, it is 
sufficient to aver in the declaration more 
than one breach of the condition. 

Bunn and Herder tL^B. Br adlie and others. 

An averment that the debtor did not 
apply for an assignment and discharge 
wttfttin thirty days was sufficient, without 
averring that the discharge was not ob- 
tained. Idem, 

It is not sufficient that the debtor give 
the notice of presenting the petition with- 
in thirty days, but the petition must be 
-fM'esented to the judge within thirty days, 
or the bond is forfeited. 

Idem* 



A laanied woman, who wae out of the joiiadictiaB* 
by her next friend, and her children, who wei« 

• nlM out of the jnriodietion, fiJed a bill agsinft 
tmsleee to recover BSQin of Mock. Onana{ipli- 
oation by. one of the defendants, the eooit le- 
toed to change the nesct friend who wae a eer- 
vnat of the soUcttor condncting the suit, there 
being nothing to impeaafa the bona fidee of tht 
traneaetion, either aa regarded the next friend or 
the ooUcitor. The fiaiatifls eonadated to give 
lecnrity for ooatik 



This was an appeal from the deeisioD of 
the Master of the. Rolls ; and the circum- 
stances out of which the point now brought 
before the coivt arose wera as follow:—* 
E. H. Lander, a married woman, by W. 
H. her next friend, togedier with her 
children, were plaintiffi in the suit, the 
object of which Vras to estaUsh a claim 
against some of the defendants in respect 
of an alleged breach of trust, with regard 
to a sum of stock in which Mrs. Lander 
had a life interest for her separate use, 
under her marriage settlement, and to 
which her children were entitled io r^ 
mainder. In the month of July, 1846, 
(being previously to the commencement 
of the suit,) Mrs. Lander who was in very 
reduced circumstances, and living separ 
rate from her husband, was residing in 
the family of Mr. R. as a servant, and 
there became acquainted with H. W., 
who ^Bs also in Mr. R.'s service. Mr. G«, 
the solicitor of Mr. R., having advanced 
to the children of Mi-^. Lander a sum of 
3000/. on the security of their reversaoii* 
ary interest in certain real estates, and 
having taken by way of collateral secu* 
rity, a mortgage of their reversionary it»- 
terests in the stock in question, had be- 
eoma acquainted with the alleged breach 
of trust. In Angost, 1846, Mr. R. left 
England with his wife and fkmi^, taking 
Mrs. Lander along with him ; and being 
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dewrouB to provide for H. W., prevailed 
on Mr. 6., tne solicitor, to take hor iuto 
his service as cook. H. W. was in eood 
circumstances for a person in her situa- 
tion in life, having saved money, and hav- 
ing . no debts. In December, 1846, Mr. 
G. spoke to H. W., as the friend of Mrs 
L., relative to her affairs, and havine ex- 
plained the case to H. W., obtained her 
assent to act as next frioDd in the suit. 
TJnder these circumstances, and Mrs. 
Lauder and her children being all out of 
the jurisdiction, the bill was filed, and 
Mr. G. himself was made a defendant in 
respect of his mortgage security. R. H. 
Parr, one of the defendants, and who re- 
presented a deceased trustee,, by whom 
the breach of trust was said to have been 
committed, thei*eupon moved before the 
Master of the Rolls,, that all proceedings 
as against htm, R. H. Parr, might be 
stay^ until the next friend of the plain- 
tiff, E. H. Lander, should have been 
changed, or the plaintiflBt should have 
given security for costs. The Master of 
Sie Rolls made an order accordingly, pro- 
ceeding apparently on the ground of some 
supposed misconduct, on the part of the 
solicitor, as having taken advantage of 
the situation of H. W. in order to induce 
her to sanction his prosecuting the suit. 
The matter was now brought by way of 
appeal from this decision before the Lord 
Chancellor. 

Shiari and Wdfard, for the plaintiff, 
Tead an affidavit by H. W. deposing to 
her acquaintance vnlh, and being the in- 
timate friend of Mrs. Lander, and to her 
own pecuniary circumstances, and stating 
diat she had become the next fri«id in 
the suit freely, and with a full knowledge 
of what she was doing. [They cited 
Squirrel y. Squirrel, (1 Ves. 409;) OgUvie 
V. Heme, (11 Ves. 698;) FenningUm v. 
AMn, (1 S. & S. 264 ;) Fdhwee v. Bar- 
reU, (1 Ree, 119 ;) Dowdem v. Hotdc, (8 
Beav. 399.)] 

Preelmg, in support of the decision of 
the Master of the Rolls. 

Thb Lobd Cranckllob remarked, that 
the practice of the court protects a de- 
fendant saed by persons out of the juris- 
diction, by obliging them to give security 



for costs ; but that, i£^ by putting in a no* 
minal next friend, the rule could be pre- 
vented from applying, the object of the 
rule would be defeated. His lordship 
also inquired, what would be the practice 
in a case where the defendant would be 
entitled to security for costs, if it were 
not that one of the plaintiffs sues by a 
next fnend, observing that none of the 
authorities referred to in the case of 
Dawden v. Uookf raised this question. 

Stuart having stated that he was not 
aware of any authority, and that, what- 
ever might be his lordship's decision on 
this point, there would still remain the 
question, whether the next friend should 
be removed, this being the great point in 
the present case. 

Lord Chancellor :-^I can find nothing 
against the next friend. On the contrary, 
it seems to me to be an act of friendship 
to. a person who has gone abroad. 1 
cannot say I see any thing either against 
the conduct of Ihe solicitor. As to his 
being interested, no doubt he is interested 
in the result, because he is interested in 
the cause. Notwithstanding that, he may 
very weU be disposed to do justice to those 
on whose behalf he is acting. The order 
I shall now make vrill be an order, by 
consent, that, the plaintiff undertaking to 
give security for costs, according to the 
practice of the court, so much of the or- 
der of the Master of the RpHs as provides 
for changing the next friend will be dis- 
charged. As I have varied the order, 
there will be no costs. 



In tl)e <illliteen*0 Brntfy. 

Before the Right Honorable Thomas Lord DEN- 
MAK, Chief Jintice, and Judgea PATTE- 
SON, COLERIDGE, and ERLE. 

Lamond v. Davall.-*jFV5. 1, 1847. 

Indebitatoi aarampsit for ■hares banained and 
■old, plea, non-aarampait The ttaiaa were 
knocked down to defendant at an anotioa by 
plaintiff: it was a eondition of aale that the 
aharoa might be reiold if tho purchase-money 
was not paid on the foUowing day, the bidder so 
making defaalt toing answerable for the kiss ea 
re-sale. ------■• 

ail 



nnMaH wo««»uih wv«u|| auavwtaiwiv av« miv wmbh ^n» 

i-sale. On default, plaintiff re-sold the shares 
', a loss: — Held, that the sale was not ahsotnte. 
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and that this defency was 
plea o( n6n-aflBump8it. 



admiwwMe under the 



Indebitatus adstimbsit for shares bar- 

S lined and sold. Flea, non-assuoipsit. 
n tbe trial before Erie, J., at the Mid- 
dlesex sittings in this term, it appeared, 
that, on the 7th August last, certain shares, 
tbe property of the plaintiff, were put up 
to sale in three lots, at a public auction, 
ivbich Was Carried on by nodding ; and 
that the shares in question were knocked 
down to the defendant. The second con- 
dition of sale was, that the purchasers 
ivere to give in their names ana the names 
of their places of abode, and pay the 
purchase-money on the following day; 
and the last condition of sale was, that, if 
tbe purchaser should neglect or fail to 
comply with all other conditions of sale, 
tbe shares should be forfeited and the lot 
re-sold, and the purchaser should be re- 
sponsible for the deficiency. The defend- 
ant having made default in payment of 
the purchase-money, the shares were re- 
sold in a falling market, after notice to 
tbe defendant. It was objected for the 
defendant, that this action would not lie ; 
the learned judge was of that opinion, 
and directed a nonsuit, leave being re- 
served to the plaintiff to move to enter a 
Terdict for 79/., or such other sum as the 
court should think right* 

Ogle moved accordinglv — First, when 
the hammer was down the property in 
tbe shares passed to the purchaser ; and, 
therefore^, the action of indebitatus as- 
sumpsit for goods bargained and sold lies. 
(Lord Ellenborough in Mertens v. Adcock, 
4 Esp. 251; though, in Hagedom v. Laing, 
6 Taunt. 162, there is a semble contra.) 
[Patteson, J. — The plaintiff by the re- 
sale, had put it out oi his power to return 
the shares at the price oar^ained for.] 
In Mertens v. Adeock, no objection was 
made on the count for goods bargained 
and sold, that the plaintiff had not the 
^oods to deliver. Suppose the goods had 
been destroyed by nre, the loss would 
have fallen upon the purchaser. [P€ttte- 
san^ J. — There was a case before Lord 
Kenyon, in which he held, that this action . 
.would not lie. In Acehal v. Levy, (10 
Bing. 376,) the point was raised, but not 
determined.] Secondly, tbe plea of non- 



assumpsit, under the new rules, does not 
raise the point. If the plea had admitted 
the contract, and alleged that it was re* 
scinded, the point might have been raised 
on demurrei*. [Erie, J.— -Then, if the 
goods were knocked down for 79/., and 
upon default in payment they were re- 
sold for 100/., the vendor might still bring 
an action for 977.] 

Cur, adv, wit. 

Lord Denman,C. J., now delivered the 
judgment of the Court. — Tliis was an ac- 
tion for 79/., for goods bargained and 
sold ; and it appeared that the eoods had 
been knocked down to the defendant at 
an auction by the plaintiff. That it \yas 
a condition of the sale, that the goods 
might be re-sold unless tlie purchase- 
money was paid on the following day, the 
bidder so making default being answer- 
able for the loss on re-sale. That die 
plaintiff had exercised this right, and had 
received 63/. from a re-sale. The de- 
fendant contended for a nonsuit, because 
the power of re-sale was in effect a con- 
dition for making void the sale ; the evi- 
dence was, therefore, of a conditional 
sale, which had been made void ; where- 
as the declaration was on an absolute sale 
still subsisting. The learned judge di- 
rected a nonsuit, giving leave to move to 
enter a verdict for the plaintiff. 

Ogle moved accordingly, and con- 
tended that the original sale was absolute, 
and that the resale bv the plaintiff was 
as agent for the defendant ; and be cited 
Mertens v. Adcock, (4 Esp. 251,) where a 
vendor had recovered for goods bargain- 
ed and sold after a f e-sale. He also con- 
tended» that, under the plea of non-as- 
sumpsit, the defence was not admissible. 
But wo are of opinion, that the nonsuit 
was right. It appears to us, that a power 
of re-sale implies a power of annulling 
the first sale, and that, therefore, the first 
sale is on a condition, and not absolute. 
There might be inconvenience to tbe ven- 
dor if the re-sale was held to be by him 
as agent for the defaulter, and there is 
injustice to the purchaser in holding bim 
liable for tbe full price of the goods sold, 
though he cannot have the goods, and 
though the vendor may have received the 
full price from another purchaser. This 
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ineonvenience and injustice would be 
avoided by holding that tbe sale is con 
didoned to be void in case of default, and 
that the defaulter, in case of resale, is 
liable fiir the difference and expenses. 
The ruling at Nisi Prius in Mertens v. 
Adcoekt is contrary to the opinion of 
Oibhs, C. J., expressed in Hagedom v. 
Laing, (6 Taunt. 162 ;) and in Madean v. 
Dmm, (4 Bing. 722,) tbe action for dam- 
ages for the loss on re-sale is spoken of 
as the proper course where the power of 
re-sale is exercised without an express 
stipulation for it. 

Rule refiued. 

' Taylor v. Clat. — Nov, 20, 1846. 

Aiinmpeit on a cbarter-paity, by which it was 
agreed that the ship ahoald, with all coDTenient 
need, proceed to port T., and there load from 
the faotofi of defendants a cargo, and, being so 
loaded, shoold forthwith proceed to A., to be 
loaded m tarn. Two breaches were alleged, 
first, that defendants did not, within a reasonable 
time after the arriTal of the ship at port T., there 
load a cargo ; secondly, that the defendants did 
not load the ship in turn. The first and second 
pleas trarerMd the first and second breaches re- 
spectively. Third plea, that, after the arriyal 
of the ship at port T., and before defendants 
eonld load any cargo therein, plaintiff being 
master, and tbe master and crew, then having 
the care and direction and management of the 
ship, navigated her in so nnskilnil a manner, 
that the same, through the mismanagement of 
the said master and crew, became damaged, 
and rendered wholly unfit to receive any cai^ 
• It appeared, that, while the ship was passing 
through the lock, she was jammed with another 
ship. By Stat 4 d& 5 Will 4 c. zliii^ tbe Fort 
Taibot company are empowered to appoint a 
harbor-master, and he is empowered to direct 
any person having the command of a vessel en- 
tering the port, to moor, anchor, and place the 
tame within the same port, as he shall direct :— 
Held, fiiat, that the eirenmstancea occnning 
after the arrival of the ship at Port Talbot, by 
which defendants were prevented from loading 
the ship, were admissible under, and supported, 
the fint and second pleas. 

Soeoodly, that the third plea referred to the actual 
pare, direction, and management «f the shipi 
and was proved by evidence of the crew having 
disobeyed the orders of the harbor-masteiv 

T1iin&y« that the jury were properly directed to 
find, that, nnder the third plea, the defendants 
were not bound to prove that the damage to the 
ship happened exeluaivol^ through j^amtiff's 
fault. 

AssuMPsrr. The declaration stated , that, 
heretofore, to wit, on the 10th February, 



A. D. 1843, by a certain charter-party of 
aflfreightment then made between the 
plaiutiflT, as owner of the ship or vessel 
called The Jane, then in the river Thames, 
and the defendants, it was mutually agreed 
that the said ship, being tifht, &c., should, 
with all convenient speed, sail and pro- 
ceed to Port Talbot, in ballast, from tbe 
river Thames, or so near thereto as she 
could safelv get, and there load from the 
factors of the said aflfreightors a full com- 
plete cargo of coals, or coal and coke, at 
shipper's option; carro to be brought 
alongside, and taken m>m alongside, at 
shipper's risk and expense, not exceed- 
ing, &c. ; and, being so loaded, should 
forthwith proceed to Almeira, &c. ; or 
so near thereto as she might safely get, 
and deliver the same, .on being paid 
freight, for coal 15s. per ton of 20 cwt. in 
full, or coke 25s. per ton, in full, including 
all port charges and pilotage whatever, 
&c. ; to be loaded in turn ; and twenty 
working days were to be allowed the said 
merchant (if the ahip were not sooner 
despatched) for unloading the ship as 
above, and ten days on demurrage, over 
and above the said laying days, at il. per 
day penalty for non-peifoi-mancc of the 
said agreement, 100/. cash to be advanced 
at Port Talbot, not exceeding 40/. free of 
commission. Averment of mutual pro- 
mises ; and that said ship, within a rea- 
sonable time afker the making of said 
charter-party, to wit, on the 11th Febru- 
ary, in the year aforesaid, was tight, &c. ; 
and although said ship, so bpiQg tight, 
&c., did, with all convenient speed, sail 
and proceed to Port Talbot aforesaid, in 
ballast, from the river Thames aforesaid, 
and did afterwards, to wit, on the 25tb 
February, in the year aforesaid, arrive at 
Port Talbot aforesaid, whei-eof the de- 
fendants then had notice ; and although 
the plaintiff hath always, from the time 
of the making of the said charter-party, 
well and truly performed and fulfilled all 
thinffs therein contained on his part to be 
perzormed, &c. Breach, that Uie defend- 
ants did not, within a reasonable time 
after the arrival of said ship at Port Tal- 
bot aforesaid, there load from their fac- 
tors a full and complete cargo of coals, 
or coal and coke, at their option, but, on 
the contrary thereof did not load said 
ship until the expiration of an unreason- 
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able time, to wit, the space of two months 
after the arrival of the said ship. That 
thQ defendants did not, nor would, at Port 
Talbot aforesaid, load the said ship in 
turn, according to the terms of said char- 
ter party. Pleas : first, as to the first 
breach in the declaration that defendants 
did, within a reasonable time after the 
arrival of the said ship at Port Talbot, 
there load from their said factors a full 
and complete cargo according to the said 
charter-party; secondly, as to the second 
breach, that they did, at Port Talbot 
aforesaid, load the said ship in turn, ac- 
cording to the terms of the said charter- 
party ; thirdly, that, during the said voy- 
age, the said plaintiff was the master of 
the said ship, and then had the care and 
direction and management of the same. 
That, during the said voyage, and after 
the arrival of the said ship at Port Tal- 
bot, and before the defendants could load 
any cargo therein, or any part thereof 
according to th^ terms of the said charter- 
^ party, the said plaintiff so then being such 
master, and the said master and crew then 
having such care, direction, and manage- 
ment, took so little and such bad care of 
the said ship, and governed and naviga- 
ted the same in so unskilful and improper 
a manner, that the same, by and tm-ough 
the carelessness, unskilfulness, misdirec- 
tion, mismanagement, and improper con- 
duct of the said master and crew in that 
behalf, then, to wit, on the day and year 
last aforesaid, became greatly broken, 
damaged, and injured, and rendered 
wholly unfit to receive any cargo therein, 
according to the terms of the said charter- 
party, whcrebv the defendants could not, 
although ready and willing, safely or se- 
curely load on board the said ship in turn, 
from the said factors at Port Talbot afore- 
said, a full and complete cargo of coals, 
according to the terms of the said char- 
ter-party — verification — replication, tak- 
ing issue on the first two pleas, and to the 
third de irmria. On the trial, before 
Coltman, J., at the Cardiff summer as- 
sizes, ih 1845, it appeared that the plain- 
tiff was master and part owner of the 
schooner Jane, of Limerick, which was 
chartered by the defendants on the 10th 
February, under the chorter-party set out 
in the declaration. . On the 10th March, 
she arrived in the Mumbles Roads, where 



a pilot came on boord and took charge 
of her for Port Talbot On the ISA she' 
reached Port Talbot, and arrived in safe- 
ty near to the lock gates, where she lay 
with other vessels, ahead and astern, 
waiting her turn of admission into the 
float, according to the custom of the port. 
The vessel received orders from the nar- 
bor-master to haul into the lock in com- 
pany with another vessel, and, in obeying 
those orders, she became jammed with 
the other vessel in the lock, and snfiered 
serious damage. In May follovrine, as 
soon as she was repaired, the defendants 
loaded the cargo, and she proceeded on 
her voyage. The Port Taloot company 
were incorporated by stat. 4 & 5 Will, 4, 
c. xliii., (local and personal, public,) by 
the name and style of " The Aberavon 
Harbor Company.** The 48th section 
empowers the company to appoint a har- 
bor^master to direct any person having 
the command of any vessel entering into, 
or being within, the said port and harbor, 
to moor, anchor, and place the same in 
such situation, within the said port and 
harbor, as the said harbor-master shall 
direct ; and in case the master of such 
vessel shall refuse or neglect to remove 
the same, as soon as may be, after being 
required, and to moor, anchor and place 
the same as the said harbor-maoter shall 
direct, he shall be subject to a penalty. 
By the 72nd section, the company are em- 
powered to appoint and license, fit and 
proper persons to act os pilots for the 
purpose of conducting into and out of the 
said port and harbor ships and vessels re« 
sorting thereto. And by the 73d section, 
the mastera of vessels are required to take 
on board a pilot licensed by the company. 
By the third bye-law of the corporation, 
any pilot disobeying or disregarding the 
orders of the harlS)r-master, while ap- 
proaching or possin^ through the lock, or 
with i-espect to the berthing of any vessel 
in the port, is liable to a fine# By the 
tenth bye-law, eveiy pilot in chorge of a 
vessel inward bound shall conduct stich 
vessel to whatever berth she may haf e 
orders to proceed to, without quitting her, 
unless he shall have permission from the 
master. For the defendants, it was con* 
tended, that the vessel was injured, owing 
to the misconduct and unskilful manage- 
ment of the master and crew, and their 
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disobedience of the orders of the harbor- 
master. For the plaintiff, it was contend- 
ed, that the crew were under the orders 
of the pilot, and that any disobedience of 
the orders of the harbor-master was in 
obedience to the orders of the pilot ; and 
that, eren if the crew did not haul as fast 
as diey could, yet the defendants were 
liable, if the harbor-master might have 
prevented the accident by stopping the 
other ship. The learned judge directed 
the jury, that, on the first two issues, the 
defendants were entitled to a verdict, be- 
cause, in his opinion, the time for loading 
must be calculated firom the time when 
the ship was re-fitted after the accident, and 
the turn for loading would then come. 
And on the third issue, he left to them 
the question, whether the defendants had 
proved that the damage was occasioned 
by the misconduct of the crew, and di- 
rected them to find for the defendants, if 
they thought that the accident happened 
by reason of the crew disobeying tne or- 
ders of the harbor-master ; if not, for the 
plaintiff; and he told them that the de- 
fendants were not bound under that issue 
to prove that the injury happened exclu- 
sively through the plaintiff's fault. The 
jury found a verdict for the defisndants 
on all the issues, assessine damages con- 
ditionally, on the first and second issues, 
at 1502. ; and leave was reserved to the 
plaintiff to move to enter a verdict for that 
amount upon those issues. In the follow- 
ing Michaelmas Term, (Nov. 6,) ChiUtm 
obtained a rule nisi accordingly, and for 
a new trial on the ground of misdirection. 
[He cited Abbott on Shipping, edit by 
Serg't Shoe, p. 307.] 

Mariim and Bemsom showed cause— 
Fint, as to the third issue, the 51st sec- 
tion of Stat. 4 WilL 4, c xliii., gives to the 
harbor-master power to issue directions 
to the masters of veeseb entering the port 
But the meaning of the plea is, that the 
master and crew had the actual control 
and management of the vessel Secondly, 
the issue, what is a reasonable time for , 
the freigfaters to load a vessel, is to be 
considered with reference to the condition 
of the vessoL The eariier cases (Har- 
mam v. Gamdelphi, Holt, N. P., 35, and 
Leer V. Yoler, 3 Taunt. 387,) are over- 



ruled by Lord Tenterden in Rogert v. 
HvMter, (2C.&P.601; M.&M.63,) and 
Dobim V. Droop, (4. C. & P. 112 ; M. A 
M.441.) On the second issue, as to load- 
ing in turn, it has been held the lay days 
allowed by a charter-paity for a ship's 
discharge are to be reckoned fix)m the 
time of her anival at the usual place of 
discharge, and not at the port merely. 
{Brereton v. Chapman^ 7 Bing. 559 ; 5 M. 
oc P. 526.) In the absence of any ex- 

Sress stipulation as to loading in turn, the 
ays would be calculated from the time 
of the ship^s arrival in dock. Broum v; 
Johmon, 10 Mee. & W. 331.) 

CkUUm^ DatfiiOM, and HurUUmej con- 
tra. In Randall v. Lynch, (12 East, 179 ; 
2 Camp. 352, 356,) Lord Ellenborough 
held, that if^ by reason of the crowded 
state of the docks, a ship is detained there 
before she can be unloaded a longer time 
than is allowed for that purpose by the 
charter-party, the freighter is liable for the 
detention to the owner of the ship. 
[ Wtghtman, J. — That is when there is a 
specified time.] As to the question of 
reasonable time, if the vessel arrived at 
the port in a fit state to load, any thing 
which occurred afterwards to prevent the 
loading should have been pleaded in con- 
fossion and avoidance, though that objec* 
tion will not apply to the other breach, 
that the vessel was not loaded in turn. 
The third issue was not proved. The 
act of the port Talbot company and their 
bye-laws took the vessel out of the care, 
direction, and management of the master 
and crew. The plaintiff was obliged to 
take a pilot ; the pilot had the direction 
of the vessel, and was bound to attend ex- 
clusivelv to the orders of the harbor-mas- 
ter. The plea, therefore, ought to have 
been, that the vessel was under the order 
and direction of the harbor-master, and 
that the crew disobeyed the order of the 
harbor-master. In ^iandall v. Lynch, (2 
Camp. 356,) Lord Ellenborough said, 
"when the ship was brought mto the 
docks, all had been done which depended 
upon the plaintiff; and the dock company 
were the defendant's agents for her de- 
livery.'' Though the plaintiff and his 
crew may have been in foult, yet, if the 
accident happened by reason of the or- 
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den of the harbor-maBter, the jury ought 
to fbad for the plaintiff, {Davies v. Mtmn, 
lOMee. &W. 546.) 

Lord Denman, C. J. — ^It will be conve- 
nient to consider the third issae first ; and 
upon that, the question is not, who had 
authority to direct the manner in which 
the vessel should pass through the lock, 
but solely, whether, in point of fact, the 
injury which made the detention of the 
Tessel necessary was caused by the mis- 
management of the master and crew : that 
is entirely a matter of fact, and was de- 
cided by the jury in favor of the defend- 
ants. And 1 am of opinion that the di- 
rection of the judge was right ; if the 
plaintiff contributed to the accident by his 
own act, the defendants would be liable 
on this contract. The third plea, there- 
fi>re, is proved ; and it follows that the 
other two are proved. The charge in 
this declaration is, in effect, for not load- 
ing the vessel wi^in a reasonable time 
B&OT her arrival, which must mean after 
ber arrival in a fit state 4o receive the 
cargo : the question depends not merely 
upon the time which has elapsed, but also 
upon tiie condition of the ship. If the 
contract had been to load within a certain 
number of days after the arrival of the 
ship, or after we ship had been placed in 
its turn, it might be necessary to plead in 
excuse ; as, if the ship stood No. 2 for 
entering the dock, it must be shown why 
it did not stand between No. 1 and No. 
3 : but it would load within a reasonable 
time if it was incapable of receiving its 
cargo before it did do so. And the plain- 
tiff cannot say, that the turn of the ship 
was come, if it was still not in a situation 
to take advantage of the turn. 

CoLERiDOE, J. — There is no difficulty 
as to the first and second pleas. I agree 
that it would not have been enough to 
have shown an excuse for not loading ; 
but the second plea is, that the defendants 
did in fact load the ship within a reason- 
able time, as between the parties to the 
charter-party ; and so as to the breach for 
not loadmg the ship in turn according to 
the terms of the charter-party. The 
question in both is, whether the ship was 
in a condition to load. As to the third 



plea, the words might in some cases mean 
that the vessel was under the lawful care, 
direction, and management of the plain- 
tiff, as master ; but in this plea the mean- 
ing is as to the actual care, direction, and 
management of the veaseL It is clear, 
that the meaning of the word ** misman- 
agement" in the latter part of the third 
plea relates to the fact, and shows its cor- 
relative has the same meaning in the 
former part. I am also of opinion that 
the direction of the judge was right. 

Wmhtman, J. — This is an action for 
demurrage on a charter-party, in which 
no specific time for loadmg die cargo is 
mentioned. Two breaches are statM in 
the declaration : tiie issue on the first 
bfeach is a mere traverse. It is contend- 
ed, that the defendants have no right un- 
der it to avail themselves of any matter 
of excuse, arising from circumstances 
which prevented tiiem from loading the 
vessel so soon as it arrived. But they are 
entitled to give in evidence all tiie circum- 
stances which tend to show that they did 
not load it vrithin a reasonable time. 
Thev could not well or safely plead in 
confession and avoidance ; it is not like a 
case in which they would be bound by 
their contract to load within three days : 
a breach of that contract they might have 
admitted and excused, but the^ could not 
admit that they did not load within a rea- 
sonable time. The second point, as to 
not loading in turn, does not appear to 
me quite so clear ; but we have not any 
exposition of that phrase. There is no 
evidence to show that when the vessel 
was in a condition to load in turn the de- 
fendants did not do so ; and it seems to 
me that tiieir turn came when they were 
capable of loading. Thirdly, it is said 
that one of the material allegations in the 
third plea was not proved, viz. that the 
vessel was under the care, direction, and 
management of the master and crew, and 
it is said that it was not so, because it 
was the duty of the harbor-master to give 
orders, and because the pilot had the 
charge of the vessel. Still, for all pur- 
poses of the question raised in this action, 
the vessel was under the care, direction, 
and management of the master and crew. 
To them belonged the performance of all 
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the mechanical work of taking the vessel 
through the lock according to the direc- 
tion of the harbor-master. 

Erlb, J. — By the charter-party the de- 
fendants did not contract to load the ship 
until her turn came. It is said, for the 
plaintiff, first, that her tuiii came as soon* 
as she had been one day in the basin ; but 
the qualification, that she was fit to re- 
ceive the cargo on board, must necessarily 
be introduced ; and if after she got into 
the basin she was found to be so injured 
as not to be able to take in her cargo, it 
could not be said that her turn came until 
that damage was repaired. On the second 
issue, the proposition is identical with the 
former. The third issue was proved be- 
cause the evidence was, that me hauling 
the ahip in was contrary to the orders of 
the harbor-master, who directed heaving 
instead of hauling ; and therefore the act 
,of hauling waa done under the care, di- 
rection, and management of the master 
and crew. 

Ride discharged. 



Pollock v. Stagey. — Ut Feb, 1847. 

Plaintiff bein|; leasee of piemises from May till the 
13th December, let them by parol to defendant 
till the latter day, retterying a weekly rent: the 
parlie? intended to create the relation of land- 
lord and tenant, and to pan the interest by lease. 
Defendant occupied and paid rent till Jane, and 
then i^ve a week's notice to quit, and, at the 
expiration thereof, left the premises. In assump- 
sit for use and occupation to recover subsequent 
rent : Held, that this might operate as a lease, 
though it passed all the lessor's interest, not- 
withstanding stat 8 & 9 Vict o. 106, and, there- 
fove, plaintiff wae entiUed to recover. 

Assumpsit for the use and occupation of 
rooms and apartments, with a count upon 
an account stated. Pleas — first, as to all 
except 1^. 5s., non-assumpsit ; second, as 
to IL 5s,, tender. On the trial, before 
Erie, J., at the Middlesex sittings in this 
term, a verdict was given for the plaintiff 
by direction of the learned judge, for 211. 
5s. on the first issue, leave being reserved 
to the defendant to move to enter a non- 
suit, and a verdict was found for the de- 
fendant on the second issue. 

Ltish, moved accordingly. 



iThe facts, and ground of motion, are 
iciently stated in the judgment of the 
court] 

Qtr, ad. vuU. 

Loud Dknhan, C. J., now delivered the 
judgment of the Court. This was an ac- 
tion for the use and occupation of a part 
of a house from June to October, and at 
the trial, before Erie, J., it was proved 
that the plaintiff's being lessees fi:om May 
till the 13th Deceinber, let by parol the 
premises to the defendant till the latter 
day, reserving a weekly rent; that the 
parties ^tended to create the relation of 
landlord and tenant, and to pass tlie inte- 
rest by lease ; that the detendant occu- 
pied and paid rent till June, and then 
gave a week's notice to quit, and» at 
tlie expiration thereof, returned the key 
against the will of the plaintifis, and left 
the premises vacant, and refused to pay 
subsequent rent. 

Upon these facts, the defendant object- 
ed, that, aa the plaintiffs intended to part 
with all their interest in the premises, they 
must be taken to have intended an as- 
signment, and that the transaction could 
not take effect as an assignment, aa there 
was no writing or deed, as required by 
Stat 29 Car. II. c. 3, and 8 & 9 Vict.' c. 
106,* and that therefore, the defendant 
was not liable beyond the time of his ac- 
tual, occupation. 

The learned judge was of opinion that 
the intention of the parties at the time of 
the contract could be efiected by holding, 
that the interest passed by way of lease, 
and directed the verdict for the plaintifib, 
with libeity for the defendant to move to 
enter a nonsuit. 

Mr. hush moved accordingly on the 
same ground, and contended, that PtmU" 
ney v. Holmes^ (1 Str. 405,) in which the 
same construction was maintained, had 
been orenuled in the case of Barrett v. 
Rclph, (14 Mee. & W. 342,) and referred 
to Parmenter v. Webber, (3 Taunt. 693.) 
and Smith v. Mapleback, (1 T. R. 445,) to 



• By soct 3 of Stat. 8 & 9 Vict. e. 106, it is en- 
acted, *< that every aasig^nment of a chattel inte- 
rest not being an interest which might by law have 
been created without writing, shall be void at law, 
anless made by deed." 
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establish that the transaction was an as- 
signment, and not a lease, and was, there- 
fore, void. But we are of opinion that 
the plaintiffi are entitled to recover. The 
parties intended to contract the relation 
of landlord and tenant, and to pass the 
right of possession by a parol lease. This, 
they were at liberty to do by law, and we, 
therefore, carry their lawful intention into 
effect. If we were to decide that the 
transaction was an assignment, we should 
at the same time decide that it was no 
assignment, beine by parol only ; and we 
should construe that which was expressed 
and intended to be a lease, to be an as- 
signment merely iU res pereat, which is 
against a known salutary maxim. As im- 
portant rights and duties arise from as- 
ngnment of terms, the law has properly 
provided that the relation of assignor and 
assignee shall not be contracted unless the 
intention is proved by deed ; but, in pro- 
tecting against imperfect evidence oi as- 
signment, there was no need to alter the 
law of leasing ; and it appears to us to 
remain unchanged ; and we see no incon- 
venience in supporting as a lease that 
Mrhich was intended to be so, although it 
may pass all the lessor's interest. In 
Foultney v. Holmes, (1 Str. 405,) a lease 
of all the lessor's interest was suppoited 
as a lease. This case is cited as valid, 
but distinguished in Palmer v. Edtoards, 
(1 Doug. 187, n,) in which it was decided, 
that an instrument expressed to be an as- 
signment, mdy operate as such, although 
rent is thereby reserved to the assignor. 
In Preece v. Corrie, (5 Bing. 24,) the 
above doctrine was confirmed ; and it 
was held tiiat the lessee held of the lessor, 
although there was no reversion. In 
Baker v. Gostling, (1 Bing. N. C. 19,) 
this doctrine was again confirmed ; and 
Foultney v. Holmes, cited and acted on. 

The defendant has relied on Barrett v. 
Ralph, (14 Mees. & W. 342,) overruling 
Poiltney v. Holmes ; but the case is not 
decided on this point; a compromise is 
recommended and adopted to prevent a 
new trial ; also the parties there probably 
intended an assignment, and not a lease, 
and, if so, the doctrine would not apply ; 
also, throughout the argument this doc- 
trine is mentioned, with approval by the 
court, altiiough it is doubted in the con- 
clusion. 



Upon this review of the authorities we 
do not consider that die case of PouUnejf 
V. Holmes has been oremiled. As to the 
other cases cited, viz. Parmenter v. TFe^- 
her, (8 Taunt. 593,) and Smith v. JH^le- 
back, (1 T. R. 445,) they decide that such 
a lessor cannot distrain, not having any 
reversion. This is not disputed ; but the 
negation of the right to distrain does not 
at all imply a negative of a right to sue 
for use and occupation; therefore, the 
rule is refused. 

Btde refused. 



In ti)e dxcl^mx. 

Before the Right HcnoraUe Sir FREDERICK 
POLLOCK, Lord Chief Baron, and the rest of 
the Barons. 

Pott v. Cleg. — 1st February, 1847. 



Money depoeitod with a banker in the ueoal wsy 
by a enstomer, ia money lent to the banker, with 
a anperadded obligation that it is to be paid when 
called for ; and consoqaently, if not noticed for 
six years, will be affected by Uie Statute of Lim- 
itations: per curiam dtUntante, Pollock, C. B. 

An admission by a bankrupt in his balance-sheet, 
will not take a debt ont of the statotoof limita- 
tions as against his assignees. 

An admission in an unsigned letter sent by order 
of the assignees of a bankrupt will not take a 
debt out of the statute of limitations. 

Debt by the assignees of Ryle, a bank- 
rupt, against the defendant as executor 
of Turner. Pleas : first, the general is- 
sue ; second, as to 9181. 13^. 8^. parcel, 
&c. ; a set-off for money lent and advan- 
ced by the deceased to the bankrupt be- 
fore the fiat, and without notice of any 
act of bankruptcy; third, as to 1015/. 
parcel, &c., and payment; fourth, a set-off 
918/. 13s, 8 J. on an account stated be- 
tween tho deceased and the plaintifis as 
assignees. To the pleas of set-off the 
plaintiffs replied the statute of limitations ; 
on which as well as the other pleas issue 
was joined. At the trial before the late 
Mr. Justice Williams, it appeared that 
the action was brought by the assignees 
of a banker who had become bankrupt in 
1841, to recover a sum of nearly 1900/. 
the balance of a banking account due by 
the deceased. The defendant proved his 
plea of payment ; and in order to prove 
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his set-off, showed that so far back as the 
year 1823, an account had been opened 
with the -bank in the joint names of the 
deceased and a person of the name of 
Mawdesley, on which interest had been 
paid in 1826, and which appeared to have 
remained untouched since 1832. Maw- 
deslej died in Januaxy, 1839, when the 
balance against the bank stood in its 
books at 918/. 13#. Sd. the separate ac- 
count of the deceased, on whidi the pre- 
sent action was brought, was opened with 
^the bank at a later period than the ac- 
count with Mawdesley, but they were 
both entered in the same ledger, with se- 
parate pass books for each. The bank 
had afler the death of Mawdesley and 
within six years before the commence- 
ment of this suit, honored the drafts of 
Turner, and in their separate account 
with him charged for interest on the sums 
so advanced. On its being objected that 
the balance of 918/. 13«. Sd. on the ioint 
account was barred by the statute of limi- 
tations, the defendant's counsel argued 
that the statute did not appl^ to money 
deposited in a banker's hands m the usual 
way : but supposing that it even did, there 
were in the present case two facts which 
took the case out of the statute; first, that 
the bankrupt on his final examination in 
1841, had entered in his balance-sheet the 
sum of 918/. 13«. Sd. as due on the ac- 
count of Turner and Mawdesley; second- 
ly, that in June, 1841, an accountant em- 
ployed by the assienee to wind up the 
affaiiB of the bank, had by their direction 
sent a letter to the deceased, containing 
an unsiffued statement of the account be- 
tween Uie bank and Turner and Mawdes- 
ley, in which the balance in favor of the 
latter was stated to be 918/. 13s. Sd. Un- 
der these circumstances it was agreed 
that a verdict should be entered for the 
plaintiff on the general issue and pleas of 
set-off, and for we defendant on the plea 
of payment ; with leave to his counsel to 
move to enter the verdict on the pleas of 
set-off, the court to be at liberty to draw 
any inferences which a jury might pro- 
perly have di-awn from the nets proved. 

Chilitm, in Easter Term, 1846, obtained 
a rule on the points made at the tnal, the 
cause was argued last Michaelmas Term, 
when 



The AUamey General and Wehhy 
showed causes — The relation between a 
banker^ and a customer who deposits 
money in his bank is the ordinary relation 
of debtor and creditor with the super- 
added obligation on the part of the bank- 
er arising out of the custom of trade to 
honor the drafts of his customer ; and for 
the breach of which duty^ case or assump- 
sit will lie ; Carr v. Carr, (1 Mer. 541, n. ;) 
Devaynes v. Noble, (lb. 568;) Sims v. 
Bond, (5 B. & Adol. 38 ;) Foley v. Hiff, 
(1 PhiU. 399 ; 13 Law Jouni., N. S., Ch., 
182,) are authorities to that effect ; in ad- 
dition to which it has been held that mo- 
ney in a banker's hands will pass under 
a bequest of ready money: (Parker v. 
Marchant, 12 Law Jouin., N. S., Ch., 
385.) Now the debt on the joint account 
of Turner and Mawdesley was altogether 
distinct from the account on which the 
plaintiff sues; and was barred by the 
statute of limitations at the death of Maw* 
desley in 1839. Then as to the ^cts re- 
lied on to take the case out of the statute 
of limitations — the account sent by the 
accountant was not signed, and the state- 
ment by the bankrupt in his balance-sheet 
is sufHcient. The case of Eicke v. Noakes, ' 
(1 M. & Rob. 359,) may be cited, where 
it was held that an entry in a bankrupt's 
examination of a sum being due to a cer- 
tain party was evidence of an account 
stated between them, and was a sufficient 
acknowledgment to take the case out of 
the statute of limitations ; but that was 
an action against the bankrupt himself) 
here the balance-sheet is sought to be used 
as evidence against his assignees, whose 
title cannot be defeated by any act done 
by the bankrupt afler his bankruptcy. 

Chilton, Toumsend, and Egerton, in sup- 
port of the rule. — It would be contrary to 
the policy of the law to allow a banker to 
keep moneys, entrusted to his keeping by 
a customer who neglects to balance his 
account for six years. If a banker is like 
an ordinary debtor, any person who de- 
posits a sum of money with a banker 
might immediately afler make an affidavit 
of debt and arrest him. The true rela- 
tion between the parties is this, that mo- 
ney placed in the hands of a banker is 
held by him under a special contract to 
honor the cheques of the customer : who 
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on his part cannot, so lon^ aa the banker 
IB solvent, support an action for his mo- 
ney without a previous demand of it in 
writing. This view seems supported by 
the case of MarzetH v. WiUiams^ (1 B. & 
AdoL 415.) So in 2 Evan's Poth. 126, it 
is said, " where a man deposits money in 
the hands of another, to be kept for his 
use, the possession of the custodee ought 
to be deemed the possession of the owner, 
until an application and refusal, or other 
denial of tne right ; for until then there is 
nothing adverse, and I conceive that upon 
principle, no action should be allowed in 
these cases, without a previous domand ; 
consequently that no limitation should be 
computed further back than such de- 
mand." In Norton v. Ellam, also, (2 
Mee. & W. 461,) Parke, B., says, " where 
money is lent simply, it is not denied that 
the statute beffius to run from the time of 
the lending. Then is there any difierence 
ifvhere it is payable with interest ? It is 
quite clear that a promissory note, pay- 
able on demand, is a present debt, and is 
payable without any demand, and the 
statute begins to run from the date of it. 
Then the stipulation for compensation in 
the shape of mtorest makes no difference, 
except that thereby the duty is continuallv 
increasing de die in dian. It is (juite dif- 
ferent from a note payable at sight, be- 
cause here by the terms of the contract 
it must be shown before the action is 
brought" Supposing therefore that the 
statute of limitations could be applied in 
this case at all, it did not begin to run 
until the bankruptcy of the firm in 1841 
rendered any formal demand of the de*. 
posit unnecessary. [Rolfe, B. — That pas- 
sage from Evans' Poth. goes to show that 
the money owing by a banker to his cus- 
tomer is not an ordinary debt, but one of 
a special nature, on which no action can 
be Drought without a previous demand. 
Now supposing that to oe so, should you 
not have raised the question by your 
pleadings ? Parke, B.-«>It has been held 
that a plea of the statute of limitations to 
a debt admits the original debt, and only 
denies its having been due within six years 
— ^it is therefore admitted by these plead- 
ings that the bank were originally indebt- 
ed to Taylor in 918/. 13*. Sd. for money 
lent ; you are now arguing that they were 
never. Aldersan, B. — Your argument 



cuts up your pleadings.] The facts in 
evidence take the case out of the ^statute 
of limitations, for even supposing the 
remedy barred in 1S38, tho right to the 
money has been revived by the part pay- 
ments made by the bankrupt to Turner 
within six years, and since the death of 
Mawdesley. [Parke, B. — The bank 
charging interest on the sums advanced 
by them to Turner afler the death of 
Mawdesley, is strone evidence that tho 
sum was advanced by way of indepen- 
dent loan, and not in part payment of an 
antecedent debt] The admission of the 
bankrupt also takes the case out of the 
statute ; {SOke v. Noakes, 1 M. & Rob. 
359 ;) {Ex parte Seaber, 1 Deac. 643 ;) 
and although tho account sent by the ac- 
countant might be insufficient for that 
purpose if standing alone, it constitutes 
a fresh cause of action on an account 
stated ; {Smith v. For^, 4 C. & P. 126 ; 
Ashdy V. Jamee, 11 Mee. & W. 542.) 
[Pollock, C. B. — It does not show any 
consideration. Parke, B. — In Ashby v. 
James, the parties met and struck a bal- 
ance ; that was equivalent to a payment 
by one and a re-payment by the other.] 
Owr. adv. vuU, 

Pollock, C. B.— The question in this 
case is, how far the defendant is entitled 
to avail himself of an old banking ac- 
count on which a large balance has been 
standing for many years, to which the 
statute of limitations would apply under 
ordinary circumstances. And a question 
arose whether this could be treated in any 
other light than as a sum of money lent, 
there being several authorities in which it 
is distinctly laid down that money in a 
banker's hands is equivalent to money 
lent : and the majority of the court are 
of that opinion. I entirely concur in the 
judgment of the rest of the court that 
the set-off in the present case cannot be 
made available ; for even assuming that 
this account oueht to be treated as money 
lent, but that there are peculiar circum- 
stances in a banking account which dis- 
tinguish it from any other, yet none of 
these circumstances appear on the plead- 
ings so as to justify-us in considering this 
case difierentlv from what we should if 
it were an ordinary case of money lent : 
and I therafore concur with the judgment 
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of the coiut that the present rule must be 
discharged. At the same time, however, 
I must with considerable doubt and diffi- 
dence express my own opinion whether 
there is not a special contract between 
the banker and his customer relative to 
the money deposited, or whether the mo- 
ney is to be considered as money lent. I 
think that is a question for the jury, who 
ought to decide what is the liability of 
the banker, and whether tlie money de- 
posited with him is money lent or not. 
I could not concur in the judgment of the 
rest of the court without expressing this 
doubt, in which however they do not con- 
cur, as they are of opinion that monoy in 
the hands of a banker is money lent, with 
the superadded obligation that it is to be 
paid when called for. 

Rule discharged. 



NOTICES OF NEW BOOKS. 

A NEW LAW DICTIONARY, contaimnff £x- 
planatiozw of soch Technical Terme and Pnraaes 
aa occur in the works of legal authors, in the 
Practice of the Courts, and in (ho Parliamentary 
Proceedings of the Houses of Lords and Com- 
mons ; to which is added an Outline of an Ac- 
tion at Law, and of a Suit in Equity. By 
HENRY JAMES HOLTHOUSE, ESQ- of 
the Inner Temple, Special Pleader. Edited from 
the Second and enlarged London edition, with 
numerous additions, by HENRY PENNING- 
TON, of the Philadelphia Bar. Philadelphia: 
Lea & Blanchard, 1847. 

We are glad to see the second edition of 
this work. The first edition, as might 
have been expected, soon ran out of 
print. In the present edition Mr. Holt- 
house has added a large amount of ad- 
ditional matter, and has given us the 
terms and phrases of most frequent oc- 
currence in the House of Commons and 
House of Lords. The only works, of this 
kmcl, that could in former times be re- 
ferred to, were Jacob and Tomlins, but 
these were ratlier Law Encyclopedias, 
than Dictionaries. While the present 
work maybe considered as an abridg- 
ment of those works, it contains suffi- 
cient explanations of the terms used in tho 
law, and in addition to which, it also con- 
tains a succinct and distinct account of 
the proceedings, in many instances, of 



suits at law, and in equity : taken alto- 
gether we regard it as one of the most 
useful books to be found in j^he lawyers 
office. Mr, Pennington has admirably 
adapted it to the jurisprudence of this 
country, and has 'addea much valuable 
matter that appears to have escaped 
Mr. Holthouse. No practising lawyer, 
student or merchant should fail to pur- 
chase this work. 



THE BANKEBS' MAGAZINE and State Fi- 
nancial Regifter, devoted to tho Disaemination 
of Bank Statistics, Sound PHnciples of Banking 
and Corrency, English and American ; Law 
Deeisiona in Reference to the Busineasof Banks 
and Baakeia' Prinoipleo and Policy of Life Li- 
aurance, Saving Banks, &e. Baltimore: J. 
SMITH HOANS. Published monthly at 
93 a year. 

We have heen favored with several num- 
bers of this work, and have been much 
interested in perusing them. They not 
only contain some very able articles oa 
Statistics — ^the Monetary System of the 
country — Stock Investments — Life Insa- 
ranees, &c., but give us the most able and 
accurate accounts of what is passing in 
the mercantile community of England. 
Nor should we omit to note some very 
ably prepared mercantile law cases. To 
the Banker and Merchant the work must 
be invaluable, and the lawyer may refer 
to it with advantage. 



BLACKWOOD'S MAGAZINE, for May. L. 
Soott & Co., 79 Fulton-street, comer of Gold- 
entrance in Gold-street. 

Blackwood's Magazine is so well known, 
and its merits so properly appreciated, 
that we should no more think of criticizing 
it than we should think of examining the 
merits of Shakspeare. We may, how- 
ever, observe that there is no falling off 
in the conducting it, and that no expense 
has been spared in the type, press work, 
or paper, in the re-print ; indeed it would 
requii*e a very critical eye to distinguish 
the difference between die re-print and 
the London edition. 

Messrs. Scott & Co., the publishers, 
have removed to 79i Fulton-street, comer 
of Gold, the entrance is in Gold-street 
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^ ©bituars. 

We copy from the Lime Rock OazetU, 
published at East Thomsston, Maine, the 
^ K>11owiDg obituary notice of the Honor- 
' able Isaac O. Reed, late of Waldoborougfa 
in that State, who died on Che 26th March 
last. The article is from the pen of 
Henry C. Lowell, Esq., of Lincoln 
County Bar, and is a merited tribute to 
the memory of him, whose death it re- 
cords. 

'*The Hon. Isaac Gardnkr Rebd, a 
distinguished member of Lincoln County 
Bar, died at his residence, in Waldoboro', 
in this county, on the 26Ui ultimo, in the 
64th year of his age. 

Col. Reed was descended from repu- 
table ancestry. He was bom at Little- 
ton, Mass., Nov. 16th, 1783 ; his father, 
Isaac Reed, was of Lexineton, Mass., 
and had been graduated at Harvard Col- 
lege in 1780 ; his mother, Mary G-ardner, 
was daughter of Isaac Gardner of Brook- 
line, who was slain at the battle of Lex- 
ington ; his own father died when he was 
jet but six years of age ; he entered Har- 
vard College at the age of sixteen, and 
was a graduate of the class of 1803 ; hav- 
ing at that early period, by the ardor of 
his devotion to literary pursuits, the ur- 
banity of his manners, and the manifest 
superiority of his intellect, developing its 
powers during the period of his matricu- 
latioa at College, acquired for himself a 
high reputation as a young gentleman of 
undisputed talents, and high promise of 
future eminence and usefulness. He read 
Law with Hon. John Locke of BiUerica, 
Mass., and having been admitted to prac- 
tice, he came to W aldoboro', in this otate, 
aod entered there in 1808, upon the busi- 
ness of bis profession, which he subse- 
quently punoed with untiring energy, and 
gratifying success. 

His character as a gentleman of un- 
yielding integrity, and his reputation as 
a man of talents^ soon attracted public 
attention, and he was oflen called by the 
choice of his fellow-citizens to offices of 
trust and honor, both in Massachusetts, 
while Maine composed a portion of her 
territorial jurisdiction, and in this State 
afler our separation from the parent 
Commonwealth — ^for a period he repre- 



sented a respectable constitQescy in^ the 
Legislature of Massachusetts — was an 
efficient and able member of the Con- 
vention that framed the Constitution of 
Maine, and prepared himself the beauti- 
ful device and elegant motto for the seal 
of our new State-^was subsequently a 
member of our local Legislature— -and 
afterwards, for a period of some ten years, 
he was Chief Justice of the late Court of 
Sessions — having, in all these responsible 
situations, discharged his every duty with 
credit to himself, and with honor to the 
places he filled. 

But it is as a lawyer, an accurate, ju- 
dicious and safo lawyer, that tbb subject 
of this brief sketch was better known. 
He was a fond and indefatigable votary 
to the varied learning of his profossion— 
not merely to the study of cases for im- 
mediate application in the courts— but to 
the study of the law as a science, m its 
various branches and departments* with 
all its perplexing intricacies and nice dis- 
tinctions, Its exact adaptations and logical 
analogies. To a course of continuous 
reading^ he constantly brought the acute 
powers of a searching discriminationi the 
good sense of a mature judgment, the 
vigorotis energies of a well balaneed 
mind — and these, blending in harmonious 
union, secured to him, with unerring cer- 
tainty, the acquisition of clear and just 
perceptions of^the jurisprudence of his 
country, a correct appreciation of legal 
principles, and a convincing and com- 
manding yet chaste and modest diction 
whenever he spoke on questions of law. 
With the undisputed reputation of an 
able and safe counsellor, his legal opinions 
were eagerly sought by a large circle of 
clients, and when obtained were acted 
upon with the greatest confidence. The 
judges heard him with manifest interest 
and respect, for he seldom failed to sup- 
ply the seeming absence of a more popu- 
lar forensic eloquence, sometimes misdi- 
rected, and ofVen ephemeral, with the ac- 
tual presence of that which is eminently 
safer, purer and better — the exact learn- 
ing adapted to his ease. 

During the latter period of his profes- 
sional life, he was deseiTodly success&l as 
a jury advocate. 

liis reasonings and manner of reason- 
ing were not of the more impetuous and 
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impoeing order, that,*;— like the rush of the 
waters of some mighty cataract, may 
strike the beholder with astoiushment at 
the power which is put in motion before 
him ; but his manner more resembled that 
of the gentler rivulet whose sparkUn^ 
waters, proceeding from some living and 
inexhaustible fountain, move on in plea- 
sant ripplings, wooine the ear to its en- 
chanting music, and the eye to its artless 
beauty — all tiie while inciting the mind to 
just reflections, andtheheait to unbiassed 
purposes. 

He never put a client's cause to trial on 
speculation ; never run for luck with the 
jury ; made no harsh and high-sounding 
epithets ; no professional harangues ; no 
impassioned declamation ; but on the con- 
trary, having a better knowledge of the 
human diaracter, and a juster conception 
of those higher considerations which 
should operate upon the human mind, he 
accustomed himself to proceed at once to 
address the judgments of men — ^and this 
he did witik such manifest fidelity to the 
evidence in the case, with so much devor 
tion to his client's interests, with reason- 
ings so clear and convincing, clothed in 
languid so chaste, pure and attractive 
as ultimately to convince the mind, move 
tiie heart and secure a just verdict in his 
case. All his arguments had a high moral 
bearing. 

He was particularly attentive to the 
younser members of the profession, often 
assistmg tiiem, unreauested and unpaid, 
in the more perplexing matters of prac- 
tice, and by cneering them onward by his 
aid and counsel ; while in all his inter- 
course virith the Courts and the members 
of tiie Bar, he was kitid, cemrteaua, polite. 

But his work is done. He is dead. 
Long shall Lincoln Bar deplore his loss. 
No more shall we meet him there. No 
more hear his voice. 

The District Court being in session at 
Wiscassett, in this county, at the time of 
his death, a meeting was held of the mem- 
bers of the bar, at which were adopted 
resolutions expressive of the high estima- 
tion in which the profession had held the 
deceased, and tenaering their sympathies 
and consolations to his surviving family. 
On the presentation of these resolutions 
to die court accompanied with tiie ex- 
pression of feelings suited to the occasion. 



his Honor, Judee Rbdinoton, replied in 
appropriate and deeply interesting re- 
marks, copies of which and of^the resolu- 
tions were then forwarded to the &mily 
of the deceased. 

Thus have we spoken of Col. Reed as 
a lawyer. It was fit that we should say 
tiius much. And now it may be permit- 
ted to one, who knew him well and loved 
him much, to pay a humble tribute to the 
memory of his more private virtues. 

His example as a citizen was one fit to 
be followed oy the most scrupulous and 
upright ; as a friend and patron, his at- 
tachments were ardent, his fidelity con- 
stant, and his fiiendships real and endur- 
ing, while as a husband and a father, he 
possessed in their most attractive forms 
all those kind, amiable and endearing 
qualities of heart and life, which when 
raised by mental elevation, and chastened 
by ethical culture, make happy and joy- 
.ous the domestic circle. The hospitality 
of his house was proverbiaL He loved 
to do good, and was happiest in makmg 
others happv. He has left behind him a 
fond wife and affectionate children, worthy 
4»f himself, to deplore their loss. 

He, whose life and death we chronicle, 
was a religious man. His faith was the 
ftiith of tiie Christian ; his life, the Chris* 
tian's life— and now, his work all don&— 
a life well-spent — ^he has lain himself 
down to rest awhile, that he may be pre- 
sent at tiie Resurrection of the Just.'' 

" Tliiii at the ihat of even, the weaiy bod 
Leavw the wide air, and in aome lonely facake 
Cow'n down, and dozes till the dawn of day, 
Then claps hie weU-fledg'd wingi, and bean away.** 



ELDON ANECDOTES. 

A celebrated counsellor who had a very 
extensive bar practice, was asked how he 
contrived to get through his business— he 
said, '' I do one tiiird of it— another third 
does itself— and the remaining third con« 
tinuos undone. 



Lord Thurlpw once lodged with a 
surgeon and apothecarv, opposite to 
whose house there was a Dutcher's shop. 
Lord Thurlow asked his landlord " whe- 
ther he or his opposite neighbor killed 
the most 1" 
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** HaH, Morrd Polity, by Freedom reared ! 
Hea, iMiied Fieedon, when by Lew reetrained !** 

The dispoBitioD to "regulate" attorneys 
stiQ preYailed, and in 1748, (22d George 
II.,) a lengtby statute was passed, con- 
taimng the following provisions: Ex- 
aminers from among the Council and 
lawyers skilled in the law were to be ap- 

r'oted by the General Court, who should 
sworn to grant no license except to 
persons of undoubted capacity, ability, 
and fitness ; and who were to receive 
from every candidate the fee of twenty 
shillings: the candidates were to produce 
to the examiners a certificate of their 
honesty, probity and good demeanor, from 
some inferior court ; and, if qualified, to 
receive a license under the hands and 
seals of the examinei-s. If the persons 
appointed examiners refused to be sworn, 
gTante<l a license improperly, or charged 
mor^ than the legal fee, each forfeited for 
every soch offence one hundred pounds, 
half to the king, for the better suppoit of 
the colonial government ; the other half 
to the informer : licensed attorneys were 
to sabscribe the oath of abjuration and 
the test, take oath in every court in which 
they practised, to demean themselves 
truly and honestly ; and if any attempted 
to plead without license, or without duly 
qualifying himself in court, he forfeited 
five pounds for every cause so undertaken : 
convicts for felony were incapable of ob- 
taining license, and should any such ob- 
tain a license, tbf general coort were to 
^ol. v. 16 



supersede it : the same court could also 
suspend or disable " without the solemnity 
of a jury" any attorneys who misdemean- 
ed themselves : the county courts still to 
have power to fine attorneys for contempt, 
&c., to bind them to good behavior and 
force them to pay costs occasioned by 
their neglect : " to prevent frivoloi^s suits 
in'the general courts, and trifling and vex- 
atious appeals from the inferior courts,** 
no attorney during the time of his prsc- 
tlsing in the general court, to undertake 
a case in the inferior courtSi with some 
specified exceptions, under a penalty of ' 
twenty pounds, for every such case, though 
he might finish his cases then depending; 
no more than two lawyers to argue on a 
side, in the general court, but in cases of 
life and death : this act repealing all 
former acts, to continue in force for four 
years, and to the end of the next session 
thereafter.* 

In 1753, the laws establishing the gene- 
ral court were reduced into one ; and it 
was enacted, that if an attorney failed to 
enter an appearance in it, after engaging 
so to do, he should forfeit to the plaintin 
fifty shillings :t at the same time, this sum 
was fixed as the fee in the general court, 
to be taxed in the bill of c«)sts, if the 
plaintiff employed counsel ; or in lieu of 
this sum, five hundred pounds of tobacco, 
at the option of the defeudant.l 

The law of 1748 v/as "found to an- 
swer the ends thereby intended," and 
when about to expire (1763,) was con-' 
tinned for three years, and to the end of 
the next session thereafter. And for 
preventing lawyers taking unreasonable 
and exorbitant fees, and for the mora 
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equal settlement of the same," it was en- 
acted that counsel in the general court 
might receive, for advice when no suit 
was brought ^1 Is. 6d.; for any suit at 
common law, other than those below spe- 
cified, 5p8. ; for " all chancery suits, or 
real mixt, or personal actions, whore the 
title or bounds of land shall or may come 
in question,"c6tS. County court attorneys, 
for similar services, were to receive 10s., 
Ids., and 30s. respectively; and on a 
petition for a small debt, 7s. 6d. Any 
lawyer for attending a survey in the 
county was to receive, for every day, ©CI 
Is. 6d. The penalty for exceeding these 
. fees was fifty pounds, for every instance.* 
^ This law seems to have worked well 
/ again ; and when the period limited was 
about to expire, it was again continued, 
with some amendments, for /bur yeara, 
and to the end of the session thereafter. 
The prohibition that lawyers practising in 
the general court should not plead in the 
inferior courts was removed. The above 
tariff of fees was continued; but the 
penalty for violating it was increased to 
one hundred pounds ; and if any lawyer 
brought suit for his fees, he could recover 
only the legal amount notwithstanding 
any agreement he might make with his 
client to the contrary. This quasi anti- 
law-uBury provision may enable us to re- 
move an ambiguity in the phraseology of 
the act, which in two places uses the fol- 
lowing language: lawyers shall not di- 
rectly or indirectly, by any device whatso- 
ever, take, or demand, " befo'-e the sui/s 
in which they shall ht employed aJuiU be 
^lUy determined^** any greater fees than 
those specified. t Does this mean, that 
afler the suits are decided they may take 
larger fees, which accords best with the 
precise phraseology 1 Or that they shall 
not receive even their legal fees until the 
services are rendered ] The clause in 
reference to the recovery of their fees by 
suit, seems to confirm this latter construc- 
tion, as it denies a legal sanction to great- 
er fees than those specified. The above 
phraseology is still preserved in our laws 
by a recent statute regulating fees ; but 
now in operation, a lawyer is authorized 
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\ to make special contracts for fees with bit 
clients.| 

In 1761, (1st George III.,) these regu- 
lations which Were established from 1748, 
were, with a few slight differences, re-en- 
acted in one 6tatate,§ repealiag aUotiwn, 
and to continue in force for Jm yeaw, 
and from thence to the close of the Dext 
session. When the general court had 
superseded any attorney's license for mis- 
demeaning himself, they could permit him 
to resume practice under bi^ former li- 
cense : the restriction as to practising in 
both courts was renewed, except as to 
barristers at law : and some of the pen- 
alties for violating the act were increased. 

We have passed hj some regulations 
of the assembly in regard to taxing law- 
yers' fees in certain cases, in the bills of 
costs. In 1765, (the 6th Greorge III.,) a 
more general law was passed on this sub- 
ject. Keciting former laws touching fees 
and the establishing of the general court, 
and declaring it " unreasonable that the 
party who prevails, and I'ecovera ia any 
such action or suit, should be subject to 
the payment of a ereater fee to his law- 
yer than he can by law recover of the ad- 
verse party," it requires the fees already 
specified to be taxed in the bills of costs, 
" except against executors and adroinis' 
tratoi-s, or where the plaintifT may not re- 
cover more costs than damages."|| At 
the present day, few plaintiffs recover as 
much as they have to pay their lawyers, 
though the legal fees are taxed in the bill 
of costs. 

The general law, " regulating" aitor- 
neys, still worked so well, that in 1766, it 
was contitmed, unaltered, for three years 
and one session ;^ -and in 1769, for the 
space of eeven years and one session 
after.^l 

The stirring era of the revolution was 
now near at hand. Already were many 
of the causes in full operation, which led 
the *' delegates and representatives of ifa« 
several counties and corporations of Vir- 
ginia," on the 29th of June, 1776. to de- 
clare, that by the numerous acta of ro''J>- 
rule, which they then enumerated, w»<i 
which were aflerwards recited in the ce- 
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tobrated Dodaratioa of lodependance, 
'* the government of this coootry, as for- 
merly exercised under the crown of Great 
Britain, was totjilly dissolve©."* 

The most solemn interests of a free 
people for several years demanded the 
attention of the legislature and the coii- 
Tsntion* A new system had in a mat 
measure to be put in operation, ana the 
old alao modified to suit new circumstan- 
ces and emergencies 1 

A convention of the colony was held in 
, Williamsburg, the capital, 1st August, 
1774; and another in ''Richmond town," 
in March, July and Decetmber, 1775. An 
** Interregnum" of about a year took place ; 
George III. was dethroned in the "An- 
cient Dominion ;" and the colonial gov- 
ernment dissolved. On the 12tb of June, 
1776, " The representatives of the good 
people of Virginia, assembled in full and 
free convention," at Williamsburg, issued 
a peclaratioQ of Rights, " which do per«> 
tain to them and Uieir posterity, as the 
basis and foundation of government ;^' and 
on the 29th of June, adopted a ** Con- 

STTTCTION, or FoRM OF GOVERNMENT." 

The same day, the first g^eat orator of 
Hanover county was elected the firat in- 
dependent governor; and the first year of 
the CoMUoxwRALTH or Virginia com- 
menced. 

During the Interregnum, the following 
oath was prescribed for every attorney at 
law, before he eould practice in any court : 
" I do sfilemnly promise and swear, that I 
will be faithful and true to the Common- 
wealth of Virginia, and that I will well 
and truly demean myself in the office of 
an attorney at law. So help me God."t 

Of course, the administration of Jus- 
tice, civil and criminal, was not suspended. 
An ordinance of the convention m May, 
1776, recites that, " Whercas it hath been 
&und indispensably necessary to establish 
goverumeet in this colony, independent 
o^ the crown of Great Britain, or any 
authority derived therefrom, and a plan 
of such government hath been accordingly 
formed by the general convention ; but it 
will require some time to compile a body 
of laws suited to the circumstances of the 
oouotryv and it is necessary to provide 



some metho<l of presertifig peace and ••• 
curity to the community \n the mean 
time ;" and among other things* esacts 
that the common law of England and all 
' her general statutes made in aid thereeC 
prior to the 4th James I., together with 
the acts of the colonial assembly dien ia 
force, so far as they may consist with the 
ordinances, dedarationa and resolutions 
of the general convention, shall be in full 
force, until altered by the legislature.1 

Nur was the Constitution silent on the 
subject of courts, &c. In 1777 and '78t 
there was some legislation in referesce to 
attorneys' failing to enter an appearaaee* 
and taxing their fees in bill of costs, th« 
latter reviving and continuing the law ee 
long in force, but with the material alte- 
ration of raising the fees, and allowing a 
fee of ten pounds in the " high couit of 
chancery."! 

And then, the statute book seems sileiH 
as to attorneys, till 1.782, except as to the 
salary of the attorney general, which wae 
fixed successively, at ^1,200; ^(2,400? 
20,000 lbs. ef Tobacco, paid for quarterly 
in money, according to the vahiatieD of 
the grand jury, at the preceding tens of 
the general court ; ana ^300, in apecio^ 
per annum. 

In 1732, so much of the aet ef 1769^ 
specifying lawyers' fees and allowiog 
them, to be taxed in the bill of cestt, so 
had been repealed by the act of 1786, oa 
the same subject, waa restored; the chief 
practical effect of which seems to have 
been to reduce the fees. And in the same* 
year, the law of 1761, «' regulating the 
practice of attorneys," was revived.)] 

In 1784, each attorney's license in the 
inferior coorts was taxed five poandt; 
which was altered the next sesaiOB, hf 
taxing an attorney in thoee eoiuts, twen^ 
shillings for every court in which he qaah* 
fied.51 This has been improved upon, in 
very recent yean, by an aneaal tax on 
all lawyers, of a per centage on their 0e» 
ceipts, or a commutation in gross. 

In 1786, a vei7 vigorous rule of taxa* 
tion was laid down. Before an attorney 
could appear in any court of the eoea- 
monweadth, for plaintiff or definidasit in 
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-any Buit, in which a fee might be taxed 
among the costs, he had to pay down to 
the clerk one-tenth of the legal fee, which 
^ proportion was to be paid by evei'y attor- 
ney appearing on either side : a new 
tithe-system indeed ! The clerk was to 
oe responsible for the said tenth pait, 
whether he received it or not, and to keep 
an accurate memorandum of all the law- 
yers on either side. If he failed to make 
the entries, then he was to be accountable 
ibr what two lawyers would have paid, 
unless it was shown that no attorney did 
appear,* &c. Physicians, surgeons and 
apothecaries were also pretty well taxed. 
In 1790, the taxes on them all were re- 
pealed. 

In 1785 and '87, the laws indicate two 
species of neglect not very creditable to 
those gixilty of them, viz., suffering suits 
to be dismissed by their negligence, which 
was to be done at their costs ; and failing 
to pay over clients*, money ; they were 
now to be compelled to pay in a summary 
way, on motion.t 

In 1786, it was enacted that no person, 
bat the attorney general, sh«>uld practice 
as attorney or proctor in any court, un- 
Ibss licensed as heretofore described, or 
by three of the judges pf the high court 
Of chancery, or of the general couit, in 
writing aniler their hands and seals ; but 
the candidate must bring them a certi- 
ficate from the court of the county, in 
which he has resided for the last twelve 
months, of his honest demeanor : no one 
convicted of felony to practice law. If 
^be general court by tlieir own observa- 
tion detected any mal-practice, or com- 
plaint in writing were made to them of 
any such mal-practice in any attorney, the 
accused to be summoned to show cause 
why an information should not be filed 
against him ; and if on such information, 
be were found guilty, they could suspend 
Us license or vacate it altogether, in that 
ooort or any county, city or borough 
court The high court of chancery and 
the court of admiralty had the same 
powers in reference to those courts re- 
apeotively. Counsel in the inferior courts 
not to be allowed to practice in the higher 
ones. But this restriction was soon after 



I (1787) removed ; but counsel baring ap- 
' peared for the appellant in the court be- 
low, not to prosecute the appeal This 
exception or proviso was probably dii- 
regarded ; for in 1788, it was re-enacted, 
and a penalty of twenty pounds denouo* 
ced against whomever should appear for 
the same party in both courts, in the same 
cause.^ 

Un<Aer these regulations slightly altered 
to this day, the profession has moved od 
for more than half a century, drawing to 
its ranks many bright ornaments; often 
the brightest of the state and the union. 

Even when the enactments were mott 
severe, in the time of the colony, against 
the avaricious and corrupt spirit of atto^ 
neys, there were no doubt many shining 
exceptions. Indeed, the existence of 
such laws shows the prevalence of a higli 
standard of honorable dealing, and a 
popular sentiment requiring strict integ^ 
rity in professional matters, which were 
well calculated, in the lapse of time, to 
produce the most gratifying effiscts in 
those upon whom they operated. And 
on the other hand, a people jealous of its 
rights and impatient of the least appear- 
ance of extortion, may sometimes haw 
done the lawyers injustice! But even 
supposing all the legislative denuncialioM 
against them fully meriteil, the spirit 
which exacted such fair and high-minded 
demeanor from the bar, must have tended 
to elevate its lone and purify its ranks. 
Till at length the Virginia bar was not 
unworthy of the Randolphs, the Pcndle- 
tons, the Wilts, the Wickhams and the 
Marshall, who adorned it. b. b. m* 
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tPointo on <ffqotts. 

SUBSTANTIAL RBPRCSENTATIDN — WHBtHiB 
BINDINO ON ABSENTEES. 

Thekv are two general rules of cquittU* 
jurisdiction — ^the firet, that the court al- 
ways endeavors to do complete justice, *> 
that the matters involved m the suit may 
not be left open for future litigation ; the 
second, (which is but ancillary to the M,) 



t Hsnbf, XII., 339,497, 70a 
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that all parties interested in the subject 
matter of the suit ought to be made par- 
ties ; for otherwise, how can the justice of 
the court be complete, or how cai) further 
litigation be averted 1 Upon these two 
great rules, the entire round of practice 
in equity is built. All general rules, how- 
ever, are occasionally liable to modifica-. 
tion. Thus, sometimes the court must 
be satisfied with doing only partial jus- 
tice ; and at other times the individuals 
concerned (as in the case of shareholders 
in great companies,) may be too numer- 
ous to be made parties. The court must, 
tfaereibre, moula its practice and course 
of proceeding to suit the altered state of 
society. And, therefore, it, in many in- 
stances, (especially of late years,) dispen- 
ses with the iiresence of parties who, ac- 
cording to tne general practice, would 
have been necessarv parties. Walworth 
T. BoU, (4 Myl. & Cr. 619.) This is now 
qnite settled, and well understood. But 
we beHeve it has never, till the case to 
which we are presently to advert, been 
Judicially considered, how far a de- 
cree should be binding upon persons 
whose presence has been held unneces- 
sary in consequence of the impossibility 
of securing, or the gi^eat inconvenience of 
requiring, their appearance. 

In Poweil V. Wright, (7 Beav. 444,) the 
bQI omitteti to make certain schedule cre- 
ditors, amounting to 130 in number, par- 
ties to the suit ; but prayed that, if ne- 
eessary, it might be taken to be a bill on 
behalf of all parties interested. It was 
subnaitted, however, by one of the defend- 
ants, whether these creditors were pro- 
perly repretented in the suit He did not 
reqaire that they should all be made par- 
ties. What he wanted was to have them 
iuLstaniidlly represented , by maki ng some 
of their class defendants, by which means 
be said they would be bound and pre- 
vented instituting a multiplicity of suits 
of their own. Upon the openin? of this 
suggestion, in couit. Lord Langdale, (the 
Master of the Rolls,) interposed, and threw 
out these important observations : "when 
some only or a class are made parties, it 
is a very inaccurate mode of expression 
to say that they represented the rest. 
The others may be perfectly ignorant of 
tbe proceedings, and of what is really 
going on. It b matter of convenience or 
necssiity when tbe court allows one to 



sue on behalf of the rest. In consequence 
of the difficulty arising frozn the number 
of panics interested, {he court relies on 
the assistance of one class, on the faith, 
that having the same interest with the 
absent parties, the facts as affecting them 
will be fairly brought before the court. 
But in such a case as this, how could you 
prevent another of the same class filing 
his own bill if he will not submit to be 
represented by the person party to the 
record 1 Besides, the defendants, named 
to represent the class, would, in this case, 
be selected by the plaintiff himself. Now, 
if only those whom the plaintiff pleased 
should be made parties, it would be 
strange to say that the othero who were 
absent should be bound. Courts of equity 
have said — if we can be satisfied that we 
have before us persons whose interests are 
the same as the interests of those who are 
absent, we will be content to hear the 
cause upon the argument of such per- 
sons ; and if we are then satisfied that the 
case has been fairly and honestly present- 
ed, we will order the distribution of the 
fund on the representation of the persons 

f resent. Though the court will do this, 
have never heard that the proceedings 
in the suit are to all intents binding on the 
absent parties. So far as I know, it has 
never been declared that the absent per> 
sons are to be cut ofi* from all chance of 
correcting any error which, in conse- 
quence of their absence, may have been 
made to their prejudice. A vague sort 
of expression has been used, that you must 
have a substantial representation ; but it 
really comes to this, that in simple cases 
the court requires all parties interested 
to be present, but in a complicated matter 
it is contented with something less." 

H. 0. fiirrmt fiourt. 

[soirriBair dibteict or niw-toue.} 
[Jfo BquUy.] 

Bafon the HononUe SAMUEL It BfiTTS, Dto* 

triet Judge. 

David Robbins v. Charles S. Davis, 
Morris Robinson and Sahitel Jav* 
don.— -ISM Jtme, 1847. 

PRODUCTION OF BOOKS A.ND PAPRRS. 

A ooibpleinent is CBtitM to hare prodaeed beAve 
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the examiner for inspection books and doca- 
menle in the posMssion of the defendant, or of 
his agents, which are referred to by the answer, 
though not Bpeeiflea|ly set forth therein, if such 
docoments are material to the plaintiff's right ; 
but where such documents are not referred to in 
the answer, a complainant cannot, by summary 
motion, resting on the allegations in bis bill or 
bis proo&, call for their production. 

This was a motion by the plaintifTfor the 
prod action by the defendants or their 
agents of certain books and entries refer- 
red to in the pleadings of the cause. 

It appeared that the complainant con- 
tracted to build an hotel at Pensacola, 
for the Pensacola City Company, who 
contracted with him in the name of G. 
Chase. By their articles of asscx^iation 
the company were to have three trustees : 
the defendants were constituted such trus- 
tees, and it was further stipulated that 
they were obliged to have an office in 
New- York city, and were there to keep 
all their books, accounts, and documents, 
and to have a secretary to take care of 
them, and they appointed Nathaniel 
Thurston such secretary. 

The bill was filed for a discovery, and 
the secretary was examined as a witness : 
in the course of his examination he ad- 
mitted that be was in possession of the 
books, accounts, letters, &c., of the trus- 
tees showing payments made by them for 
and towards the building of the said hotel, 
and that he was willing to produce them, 
but the trustees, who are sued fi>r a bal- 
ance of $30,000, although the^are in the 
possession of the building, and hold it as 
their own, were unwilling to have such 
evidence of their liability produced. 

The points raised upon the motion 
sufficiently appear in the opinion of the 
court. 

G, SuUivan, for the complainant. 

C C. Kuigf for the defendants. 

Betts, District «7iM^tf ;— This is an ap- 
plication on motion, that the defendants 
BToduce before the examiner, certain 
books of entries, in which minutes of the 
proceedings of the Pensacola City Com- 
Dany, an unincorporated association, are 
kept, and of which company the defend- 
ants are trustees, and acting agents and 
directors, 



I The motion is founded upon proceed* 
I ings in the examiner's office. The proofk 
, taken by that officer are returned by him, 
and the unsuccessful effi[>rt of the conh 
I plain ant to get the books and docuraenu 
in proof, is set forth by him in the re- 
turn. 

The witness imder examination, who Is 
\he clerk or secretary of the associatioD, 
admitted the books were in his possessioo 
as such secretary, and that, at the reaneat 
of the complainant he had prepared co- 
pies and transcripts from them to put ia 
evidence, but was prohibited by the de- 
fendants producing them. 

Two objections are raised to the mo- 
tion : First, that the complainant baviDg 
filed a bill for discovery, must rest upon 
the disco vei7 furnished by the ansirer of 
the defendants, and if his bill failed to call 
for particulars material in his case, the 
deficiency must be supplied by a sapple- 
mental bill, or an amendment to the one 
in suit ; and second, that the secretaiyoT 
the defendants cannot be compelled ts 
produce books and papers of others io 
his keeping. To this point 5 Cowen, 153, 
ib. 419. 6 Cowen, 62, were cited. 

I think neither of the objectioos is su& 
cient to bar this application. 

The rule of chancery pleading may 
probably be that where the answer .sets 
out specifically the contents of books or 
papers called for, or denies that any tbio^ 
is contained in them pertinent to the issue 
in the cause, that the coqiplainant rosy 
be concluded by the answer ; and under 
this principle that he ia not entitled to 
ask more under the first interrogatory of 
bis bill, than is furnished with the answer. 

But it is clear that by the English and 
American practice, a complainant may 
by petition or motion, have produced f>r 
inspection, and to be used in aid o^ his 
suit, documents in possession of the d^ 
fendant or his agents, which are referred 
to by the answer without being set forth 
at large, and are material to the support 
of the plaintiff's right. ( Story Eq. p. 8^^ 
8G1, lasted. 2 Pa;;y«, 369. ZPaige,m^ 
3 Daniel Ch, (Amer. ed.) 2057. 1 
iZe///t««, 306, 307.) 

The second interrogatory to ^^ :^ 
specifically calls for the documents, wlucn 
are the subject of this application. 

The answer is not expHcit to that part 
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of the interrogatory, but after replying to 
other discoTeries demanded by it, the de- 
fendants conclude by referring "to tlie 
former part of their answer," for further 
answer to the special iuquities. 

The former pait of the answer admit- 
ted that . an office is kept by the defend- 
ants in New- York and that " the minutes 
of the meetings of the shareholders and 
of the trustees of the said Pensacola City 
Company are in the said office under the 
charge of N. Thurston, acting as the clerk 
or register of the said trustees ;" and that 
such noinutes are a registry of the pro- 
ceedings and transactions of the trustees, 
in the management of the trust, is to be 
legally implied from that admission, as 
also, from the schedules and extracts fur- 
nished from the minutes and made part 
of the answer, showing the succession of 
trustees, and the time of the appointment 
of the defendants. But I do not find any 
admission of the existence of any corres- 
pondence in relation to the subject mat- 
ter sought to be inquired into. 

This mode of answering makes the 
minutes sufficiently a part of the answer 
to authorize the complainant to require 
their production* and to give evidence 
from them in support of his case. 

The sufficiency of the evidence to 
charge the defendants will cif course be 
open to consideration on the hearing of 
the cause, and the testimony, though or- 
dered to be received, is to be admitted 
subject to all legal exceptions as to its 
Bufnciency. 

The case (2 Paige, 369.) shows that 
the defendants are compelled to produce 
the books, although not in their personal 
possession, if with their agent, or under 
their control. 

The decisions in the supreme court 
cited by the defendants have reference 
only to the liability of the agent to com- 
pulsory process to produce the papers of 
ois principal. 

The order must accordingly be granted 
io pursuance of the application of the 
complainant, that the defendants cause 
the book of minutes or account of the ! 
transactions of the trustees, in relation to j 
payments of money made to George S. 
Chase or to the complainant, for the ' 
erection of the hotel in the pleadings 
mentioned to be given in evidence, or I 



sworn extracts of the entries in respect 
thereto. 

No foundation is laid for calling in this 
manner for the letters and correspondence 
between the trustees and their agents in 
Pensacola, or with the complainant, in, 
relation to tho subject matter of the suit. 
No allusion is made in the answer to the 
existence of such coirespondence. The 
I complainant is not accordingly enliileci 
I by a summary motion resting on thu alle* 
; gatious of his bill or his proofs to call for 
the disclosure of those documents. (Story 
Eq. PI. 856-60. 3 Daniel Ch. Pr. 2057.) 
He should have excepted to the answer 
for not replying to his allegation of their 
existence and possession by the defend- 
ants, and having waived all objection to 
the defectiveness of the answer in that 
respect, he cannot now have the same 
benefit as a discovery by answer, by this 
method of summary petition or motion. 



a. 0. ©iBtrUt dourt. 

[lOUTHEaN DISTRICT OF NBW-TOKX.] 

Beforo the Honorable SAMUEL R. BBTTS, Dii- 
triet Judge. 

The United States v. One Case Con- 
taining Casmmbrb Shawls. — 20tk 
April and 23d March^ 1847. 

The 66th seetioa of the duties Act of March 2d» 
1799, the 4tb aeetiou of tiie Act of May 2dth» 
1830, and the 14th eectioii of the Act of Jul/ 
14ih, 1832, are still in force notwithstandtug the 
Act of Augru6t 30th, 184*3. 

But since the aot of 1842 an Information for a 
falae or fraudalent inroice must aver that the 
goods were charged in the invoice at less than 
tke markft palne or wkolesale prices in the 
principal markets of the country tohenee im- 
ported. 

To 8a|>port an Information for a fraudulent par- 
ehaM under the 14th section of the Act of July 
14th, 1832, it is not enough to prove Uie accooi* 
panyiug invoice did not contain the true market 
value at the place of manufacture and ezporta* 
tion, and that the undervaluation was mad* 
vrith intent to evade the payment of duties. 

This was a libel of iufiirmation by the 
United States, upon u seizure by the offi- 
cers of the customs, for an alleged frau- 
dulKiit importation from France. 

The information contained six counts. 
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the first averring, that the package and 
invoice were made up with intetit by a 
false valuation, extension and otherwise, 
to evade and defi-aud the revenue, in this, 
that the goods, having been procured 
otherwise than by purchase, were charged 
in the invoice, at a less price than the ac- 
tual value thereof at the time and place 
when and where procured, contraiy to the 
4th section of the duties act of May 28, 
1830; the second, that the invoice was 
made up with like fraudulent intent, in 
this, that the goods were not invoiced at 
the actual cost thereof at the place of ex- 
portation, contrary to the same act and 
section ; the third, that the goods were 
invoiced at a less price than the actual 
cost thereof at the place of exportation, 
veith desien to evade the duties contrary 
to the 66th section of the Act of March 2, 
1799 ; the fourth, that the package was 
made up with like fraudulent intent, in 
this, that the goods having been procured 
otherwise than by purchase, were falsely 
valued in the invoice, and charged there- 
in, at a less price than the market value 
of the goods, at the place when and where 
procured, against the 4th section of the 
Act of May 2d, 1830 ; the fifth, that the 
package was made up with intent to 
evade and defraud the revenue, in this, 
that the goods were falsely valued in the 
invoice, and charged therein at a less price 
than the actual cost of the goods, at the 
place when and where procured, contrary 
to the same act and section ; and the 
sixth, that the gr)ods being composed 
wholly or in part of wool or cotton, the 
package was made up with intent to 
evade and defraud the revenue, contrary 
to the 14th section of the Act of July 14th, 
1832, without specifying the manner in 
which it was made up as the particulars, 
showing the intent. 

Charles Pages and Blein, of Lyons, 
having put in a claim, the cause was 
tried on the 28th and 29th of September, 
1846. The questions of law were re- 
served, and the case was submitted to the 
jury, upon the questions of fact, whether 
the invoice contained the true market 
value at Lyons, and if not. whether the 
undervaluation was made with intent to 
evade the payment of duties. The juiy 
found a verdict for the United States. 

Amotion in 'arrest of judgment was 



then made, and was argued on the lOtb 
of October, 1846, and the 23d and 24cii 
of February, 1847, by 

D, D. Field, for the claimants, who re- 
lied upon the following points. 

1. The libel of in£>rmation contaiui 
six counts ; the 1st, 2d, 4th and 5th, os 
the 4th section of the Act of May 28, 
1830 ; the 3d on the 66th section of the 
Act of March 2, 1799 ; and the 6th on the 
14th section of the Act of July U, 1832. 

These sections are all repealed by the 
Act of August 30, 1842, sections 16, 17, 
18, 19, 21, 23, 26. 

The act of 1799 forfeits the goods Mt 
invoiced " according to the actual cost 
thereof at the place of exportation, with 
design to evade the duties." 

The act of 1830 forfeits the j>ackage or 
invoice, if " made up, with intent by & 
false valuation, extension or otherwise, to 
evade or defraud the revenue." 

The act of 1832 forfeits the psckan, 
if made up *' with intent to evade ords* 
fraud the revenue." 

In the act of 1842, the 26th sectionde* 
dares, " that all provisions of any former 
law, inconsistent with this act, shall be, 
and the same are hereby, repealed." 

The foregoing provisions of the acts of 
1799, 1830, and 1832, are incousisteDt 
with this act, in the following respects: 

(I.) This act imposes new and diflferent 
penalties for false or fraudulent invoices; 
by the 17th section a penalty of 50 per 
cent, added to the duty, and by the 19tfa 
section, fine and imprisonment If these 
penalties are held to be cumulative to the 
former, then it follows, that for a false or 
fraudulent invoice, the goods may be mad« 
to pay a penalty of 50 per cent, and be 
forfeited besides, and the party also fioed 
and imprisoned ; a consequence impossi- 
ble to uphold. 

(2.) It also declares, that the appraise* 
ment shall "be final, and deemedl and 
taken to be the true value of said goods, 
and the duties shall be levied thereon ae* 
cordingly, any act of Congress to the con- 
trary notwithstanding." This import* 
that the goods are not to be fuifeited, but 
to be admitted to entry and passed. The 
rest of the section declares what is to be 
done, if they are undervalued. 

(3.) The act of 1642 covers the ««• 
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ground, as tho other acts. It is in fact a 
leviaion of them. It is another declara- 
tion of the will of Congress upon the 
same subject. The old will and the new 
cannot both stand. 

On comparing the act with the previ- 
eus ones» it will be seen, that sections 16 
and 17 are a revision of sections 7 and 8 
of the act of 1832, with the addition of 
much that is new. The I6th section di- 
rects an appraisement in all cases of ad 
▼alorem duties. The 17th authorizes the 
appraisers to inform themselves by an 
examination of the importer and the pro- 
duction of papers. Itthe importer is dis- 
satisfied he may, as he did in this case, 
appeal, and then two merchants are to 
decide. The appraisement thus made 
is final, and to be deemed the true value, 
and the duties levied accordingly. When- 
ever the value thus ascertain^ exceeds by 
10 per cetU, the invoice value, then in addi- 
tion to ihe duty, there sJudl he levied 50 
per ceiU. of the duty imposed on the same 
token /airly invoiced. 

Section 18 assigns the collectors to take 
the duqr in the article itself— a new pro- 
viBion. 

Section 19, declares, that any person 
making out a false or firaudulent invoice 
shall be deemed guilty of a misdemeanor, 
and liable to fine and imprisonment^-also 
a new provision. 

Secuon 21 is a revision of such part of 
the 4th section of the act of 1830, and the 
14th section of the act of 1832, as are not 
within the purview of the previous sec- 
tions of this act. It provides for the case 
of a package containing an article not 
specified in the invoice, and applies to all 
goods, whether subject to ad valorem 
doty or not 

Section 23 is like the 9th section of the 
act of 1832, except by the insertion of 
tho words ** or wholesale price thereof." 

Section 26 is like the 12th section of 
the act of 1832, except that it is more 
full and explicit. 

But the provisions in the act of 1842, 
that '' the appraisement thus determined 
shall be final, and deemed and taken to be 
the true value of said goods, and the du- 
ties shall be levied thereon accordingly, 
any act of Congress to the contrary not- 
wUhstanding ;** that in case of undervalu- 
ation a penalty of 50 per cent, be imposed ; 



and that the making out of a fiilse or 
fraudalent invoice shall be punished by 
fine and imprisonment — are m neither of 
the three other acts. 

Moreover under the act of 1842, ad 
valorem duties are in all cases to be cal- 
culated on the market value, or wholesale 
price, in the principal markets of the 
country whence imported. Whereas by 
the 66th section of the act of 1799, they 
were to be calculated on the actual cost ; 
and by the 4th section of the act of 1830, 
on the actual cost or value, in the place 
where purchased or procured. 

2. Even if the sections, upon which the 
information is filed, were all in force, it 
would still be insufficient to sustain a 
judgment of forfeitiu-e. 

All the counts are defective, in not 
averring that tite entry was made accord- 
ing to die invoice. The offence enacted 
by the sections consisted, in making an 
entry upon an invoice below the value, 
with design to defiaud. For aught that 
is charged, the entry may have been ac- 
cording to the true value, even if the in- 
voice was fraudulent. The law punishes, 
not the intention, but the attempt, to de- 
fraud the revenue. 

B. F. Butler, {U, S, District Attorney,) 
contra— 

I. The 66th section of tho Act of March 
2d, 1799 ; the 4th section of the Act of 
May 28, 1830 ; and the 14th section of 
the Act of 14th July, 1832, (the provi- 
sions counted on the information,) are, 
each of them, in force, neither of them 
being inconsistent with the act of 30th 
August, 1842. 

(I.) The title of the act of 1842 shows 
that it was not intended to repeal the 
former laws, except so far as they were 
expressly changed. It retains the pre- 
existing system, but with certain changes 
and modificcUions, 

(2.) The 26th section accordingly ex- 
pressly retains in force the laws existing 
on the 1st day of June, 1842, for the col- 
lection of the duties imposed by this act 
on goods imported into the United States ; 
thus recognizing the continuance of the 
laws of 1830 and 1832, exceptbg so far 
as those laws were in conflict with the 
law of 1842. 

(3.) The sections of the act of 1842, to 
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which the foimer laws are said to be in- 
consistent, are the 16th, 17th, ISth, 19th, 
21st, 23d and 26th, but these sections con- 
tain nothing to abrogate those parts of 
the acts of 1793, 1830 and 1832, on which 
the information counts. 
> (1.) The 16th is substantially the same 
as the 7th section of the act of 1832, ex- 
cept that it reauires the appraisement to 
be made according to the *' market value, 
or wholesale pricfe, in the principal mar- 
keti of the country from which the same 
shall have been imported,*' instead of the 
" actual value at the place of exportati&n,'* 
as prescribed by the act of 1832, or the 
actual cost at such place, as prescribed 
by the act of 1799, § 66. This alteration 
does not affect the present question. 

(2.) The first part of § 17 is substan- 
tially the same as §*8 of the act of 1832. 
The latter part is a substitute for the 3d 
section of the act of 1830, from which it 
differs by providing— 

Ist. A different mode of makine the re- 
appraisemetit. This alteration does not 
anect the present question. 

2d. That the re-appraisoment shall be 
conclusive. But this is only declaring in 
express terms, what had been determined 
to De the effect of the former laws of 1830 
and 1832. See Rankin and othen v. 
Hoift, 4 Howard. 

This clause has reference merely to the 
payment of duties, and does not anect the 
question of forfeiture. 

3d. By diracting, that if the goods be 
appraised 10 per cent, above the invoice 
value, there shall be collected, in addition, 
60 per cent, on the duty when fairly in- 
voiced. This additional 50 per cent, is 
entirely irrespective aijrauduleni intent 
on the part of the importer. It was not 
intended, by its framers, that it should be 
substituted in Heu of forfeiture in case of 
fimodulent undervaluation. On the con- 
trary, they intended to make the law more 
stringent and severe. 
^ It is perfectly consistent with the con- 
tinued existence and application of the for- 
feitures, prescribed by the former laws, and 
is conclusively shown by the fact, that the 
tariff act of 1823, along with various pro- 
visions forfeiting goods in case of fraudu- 
lent undervaluation, contained a provision 
like the one in question, (§ 13 of act of 



1823.) The tariff act of 1828 eoDtained 
the like provision, (§ 9.) 

Whether it was politic or Itberal to re- 
turn to this system, was a question for the 
Congress of 1842, with which tlie judi- 
ciary cannot interfere. 

(3.) § 18 empowers the collector to take 
the duties in the article itself— a new pro* 
vision, but one that has no bearing on the 
point in question. 

(4.) § 19 declares, 

1st, That any person who shall know- 
ingly, &c., smuggle or dandeeHndy tmra- 
duoe into the United States, goods subj<»ct 
to duty, and which should be invoiced, 
without paying or accounting for the 
duty, or, 

2d. Make out, pass, or attempt to pass 
through the custom-house, any JkU^* 
forged, or Jraudulent invoioe; shall be 
deemed guilty of a misdemeanor, and pun- 
ished by Jine or imprisonment or both. 

The first of these provisions is not con- 
tained, in hac verba, in either of the fore- 
going laws ; but it is not entirely new, for 
the 60th section of the act of 1799 for- 
feits goods unladen withoui permit, and 
subjects all persons concenied therein to 
indictment, and on conviction, to a pen- 
alty of $400, and to disability to nold 
office for seven years. 

The second clause making the use of 
faUe, forged or Jraudulent invoices, an in- 
dictable offence, is new ; but it is evi- 
dently cumulative, and in addition to 
other penalties. 

That Congress had the power to make 
this addition to the other penalties, can- 
not be doubted. 

That they intended to do so, may be 
inferred from the character of the law of 
1842 ; the guarded language of the re- 
pealing statute, ($ 26,) and from the 
omission in $ 19 to say that it should be 
in lieu of the forfeiture of the goods pro- 
vided for by prior laws. 

There are many such cases in the acts 
of Congress, in which, in addition to the 
forfeiiure of the goods, Jlnes and penal- 
ties are imposed on the perso/n; and whe- 
ther it should be done m this case or not, 
was a matter for the decision of the legis- 
lature. 

It would be against the evident scope 
of the whole act of 1842, to suppose, diat 
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ill the case of a fraudulent inToice, the 
only redress left to the government, be- 
yond the increase of 50 per cent, on the 
duty, was the very uncertain remedy of 
indictment under the 19th section. 

(5.) Section 21 differs from { 4 of the 
act of 1830, and § 14 of the act of 1832, 
in the following particulars : 

1st One package out of every 10, in- 
stead of 20 to be designated by the coU 
lector. This alteration does not afiect 
the present question. 

2a. It introduces new provisions in re- 
gard to articles not specified in the invoice. 
This alteration affects, very materially, 
cases of that sort, but does not bear on 
the present question. 

(6.) § 23 is a re-enactment of § 9 of the 
act of 1S32, authorizing the Secretary of 
the Treasury to establish rules and regu- 
lations. The words " market value*' and 
" wholesale price" introduced. This sec- 
tion has no bearing on the present ques- 
tion. 

(7.) § 26, as already remarked, shows 
most conclusively, that the pre-existing 
laws, as to fines, penalties and forfeitures, 
were intended, as a general system^ to be 
retained in force, and it forms, therefore, 
a decisive objection to the argument of 
the other side. 

(4.) Repeals of the former laws, thus 
retained, or of any portion of them, by 
implication, are not to be favored ; and 
the repugnance must be positive and in- 
MuperabUj before the court will pronounce 
in favor of the alleged repeal. 

(5.) That there is no such repugnance 
here, has been shown by the ibregoing 
analysis of the statutes ; and will be illus- 
trated by reference to the decisions of 
the courts of the United States in the 
cases of the United States v. Blackburn, 
in the Pennsylvania District, before Jud^e 
Hopkins, and United States v. Wood, in the 
Supreme Court, in 16 Peters, 362, in 
which it was held that forfeitures given 
by the 66th section of the act of 1799, 
and the 4th section of the act of 1830, are 
left in force by the act of 1832. 

11. Each count in the information is 
good and sufficient, althou^ it is not 
averred that the entry was made accord- 
ing to the invoice. 

(1.) Neither 6f the statutory provisions 
counted on, makes the offence to consist, 



or the forfeiture to depend, on the Ikct of 
entering the goods below their value ; on 
the contrary, the offences denounced in 
the statutes, counted on, are *' the not tn- 
voicing the goods according to the actual 
cost thereof, with design to evade the du- 
ties" (66th section of act of 1799)—** the 
making up of the package or mvoice^ with 
intent, by Vl false valuation, &c., to evade 
or defraud the revenue," (4th section of 
act of 1830,) and " the makmg up of the 
package with intent to evade or defhind 
the revenue." (14th section of the act of 
1832.) 

(2.) The different counts follow the 
language of the statutes on which thej 
are founded ; and the terms employed in 
the description of the offence liave the 
same meaning and force in the pleading 
which they have in the statutes. No 
greater particularity is required. 

(3.) The suggestions of the claimant's 
counsel, that '* the entry may have been 
according to the tme value, even if the 
invoice was fraudulent, and that in such 
case, the goods would not be forfeitable, 
is erroneous both in its premises and con- 
clusion. 

(1.) The jury have fonnd by their ver*' 
diet that the invoice was fraudulent, and 
the averment being, that on the entry be- 
ing made, ^^Jraudsdent invoice was pnh 
diced and %^ with the collector, the fair 
inference is, that the entry conformed to 
the invoice ; and even if it were neces- 
sary, in order to obtain a ferfeitore, that 
the information should aver that the entrjr 
was made according to the invoice, stilt 
afler verdict, it is too late to take the ob- 
jection. 

(2.) The forfeiture will take niaca not- 
withstanding the entry be maae accord- 
ing to the true value, provided the in- 
voice which \B produced and l^ with the 
collector, at the time of such entiy, be 
false, and fraudulently mftde up. The 
production of the false and fraudulent in- 
voice at the time of the entry, is not a 
mere intention to defraud, but an actual 
attempt to defraud, whatever may be the 
character of the entry. 

On the 23d of March, the court made 
the following decree : 

This cause having been heard on a 
motion in behalf of the claimants to airait 
judgment on the verdict rendered in dio 
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cause, and argaed by the counsel for the 
respective parties, and due deliberation 
being had in the premises, it is considered 
by the court, that the provisions of the 
act of Congress, entitled " an act to pro- 
vide revenue from imports, and to change 
and modify existing laws imposing duties 
on imports, and for other purposes/' ap- 
provea August 30th, 1842, so far change 
and modify the provisions of the then ex- 
bting laws in respect to the nature and 
contents of invoices required by them to 
be produced, on the importation of soods, 
wares, and merchandise, into the tfnited 
States, as that the prices or value of such 
goods, wares, and merchandise, must be 
stated therein according to the actual 
market value, or wholesale price thereof, 
at the time when purchased, in the prin- 
cipal markets of the country firom which 
the same shall have been imported into 
the United States. 

Wherefore, it is considered by the court 
that the first, second, third, fourth and 
fifth counts of the information filed in this 
case are insufficient in law to support the 
verdict rendered in behalf of the United 
States in this cause. 

It is further considered by the court, 
that the sections of the various acts of 
Congress, counted upon by the plaintifis 
in the said information are in other re- 
spects in full force and operation, not be- 
ing repealed by or repugnant to the pro- 
visions of the said act of August 30, 1842. 

It is therefore considered by the court, 
that the sixth count in the said informa- 
tion is sufficient is substance to support 
the verdict rendered upon the pleadmgs 
in this case in favor of the plaintifis. 

Wherefore, it is ordered and adjudged 

the court, that the motion in behalf of 
le claimants in this cause to arrest judg- 
ment on the verdict aforesaid, be over- 
ruled and denied. 

Thereupon, a motion was made for a 
new trial m respect to the issue upon the 
sixth count on the foUowiog point. 

As to the sixth count, the only one now 
to be regarded, the claimants are clearly 
entitled to a new trial. The case was 
put to the jury upon two questions, which 
in this respect were immaterial. Whe- 
ther or not the invoice contained the true 
market value at Lyons, has nothing to do 
with the issue whether the package was 



1 



fraudulently made up, and much less de- 
cided such issue — and so of the otbei* 
question put to the jury, whether, if the 
invoice did not contain the true market 
value at Lyons> the undervaluation wai 
made with intent to evade the payment 
of duties. 

12 April. Betts (District Judgo,) now 
delivered the opinion of the court :^The 
motion for a new trial rests on the want 
of evidence on the part of the UDited 
States to Buppoit the sixth count, the only 
one admitted by the court to bo legally 
sufficient ; and because the matter of fact 
submitted by the court to be £)und bj the 
jury, was immaterial to the issue upon 
diat count. 

The sixth count charges the fozfeitnre 
of the goods to have accrued in its being 
found on examination and inspection at 
the custom-house, that the package wa^ 
made up with intent to evade and de- 
fraud the revenue. The count is framed 
upon the provisions of the 14th section of 
tho Act of July 14, 1832, and embraces 
all the allegations necessary to bring the 
case within that section. (4 fl(war<?, 
242.) 

It seems conceded that all the evidence 
offered on the trial which could be ap- 
plied to this count, consisted in the in- 
voice representing the value of the goods 
at Lyons, and testimony conducing to 
show that the goods were not stated al 
their true market value in Lyons at the 
time the invoice was made up. 

There can be no question but that an 
invoice falsely varying from what the 
statute requires, would be evidence pro- 
per to be submitted to the jury in support 
of the averments of the sixth count. *^^ 
not necessary in this case to assert the 
principle, but I see no ground to doubt 
Its correctness, that the jury might be 
justified on evidence clearly establishing 
the fraud of such invoice, in finding that 
the nackage it purported to rcpi^seo' 
and describe, was prepared and made up 
to evade and defraud the revenue, and 
consequently subject to forfeiture under 
the act of 1832. . 

But the invoice could not produce sucn 
consequences, unless it was made ujp i" 
plain violation of the statute : a »«^ 
valuation or description of the goods w 
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a paper not demanded by the statute, and 
of no avail at the cuatom-house, could not 
of itaelf, subject the goods to condemna- 
tion under any existing provisions of the 
revenue laws. 

The invoice the importer is required to 
present, since the Act of August ^0, 1842, 
IS one repiesenting the true market value 
of the goods at the time of purchase in 
the principal markets of the country from 
which they were impoited, and if it was 
not indispensable to aver in the informa- 
tion, that Lyons was such market of 
France, it was necessary to prove it be- 
fore the invoice made up with reference 
to that place, could be made evidence to 
the jury on this iqsue. 

But even if this piece of testimony was 
allowably admitted, it is clear that the 
(acts agreed between the counsel to be 
submitted to the jury, had no legal rela- 
tion to the averments of the sixth count. 
There must be evidence in the case to 
show that an invoice being false, it neces- 
sarily violates the law in relation to it, 
to render it available in support of the 
information. 

The case states, " it was agreed that all 
tfad questions of law in this case should 
be reserved, and that the cause should be 
submitted to the jury upon questions 
of fact, whether the invoice contained 
the true market value at Lyons, and if 
not, whether the undervaluation was 
made with intent to evade the payment 
of duties." 

The jury found a verdict for the United 
States, thus negativing the first, and af- 
firming the second inquiry. 

There being no other representation of 
value than the invoice, the verdiet of the 
jury cannot be taken on the case as pre- 
sented, to have found the fact of a general 
false representation with intent to evade 
the payment of duties, if that could be re- 
garoed a fiict involving the forfeiture of 
the. croods under this count. 

The verdict asserts that the invoice 
does not contain the true market value of 
the goods at Lyons, and that the under- 
valuation was fraudulent, with intent to 
evade the payment of duties. 

It is not a presumption of law to be 
raised by the Court, that the true prices 
mud value of goods at Lyons, are those 
of the general market? of France, and 



thus by inference pronounce the claim- 
ants guilty of a violation of the law. 

Nor would the jury be authorized to 
adopt that as a presumption or inference 
of feet. There was accordingly no testi- 
mony before the jury pertinent to the 
special facts required to be found, which 
can justify the verdict rendered. There- 
fore, both because of the want of prooft 
to sustain the issue on the part of the Uni- 
ted States, and because the facts the jury 
were required to find, were not of them- 
selves, a cause of forfeiture under the act 
of 1832, nor without the aid of other 
facts or circumstances, evidence frt»m 
which the fraudulent act charged in the 
sixth count, could be legitimately in&ned, 
the verdict must be set aside. 

It is accordingly ordered that the ver- 
dict of the jury given in this case be sot 
aside, and that a new trial be had therein. 



We invite the attention of the pro- 
fession of this state, to the elaborate 
and able opinion of the Surrogate"^ of 
this city, in the matter of the vdll of 
John Tonnele, deceased. This judg- 
ment decides a new question as to the 
manner of signing a will, where a pa- 
per is referred to in the body pf it, 
and annexed, as a schedule. It is also of 
importance in respect to the cbaraoter 
of the evidence, which will sustain an 
allegation of undue influence, in pre* 
suming the execution of a will. Tho 
judgment is worthy of an attentive pe- 
rusal, and it vrill be observed that the 
Surrogate considered the objections of 
so slight a character, that he ordered 
the costs to be paid by the parties op- 
posing the probate. 

At the head of the Court of Exchequer 
in Westminster Hall, during the reigti of 
George III., sat a very worthy and excel- 
lent Judge, Chief Baron M*Donald,who 
never ceased taking sriuif : the Junior 
Judge, (Baron Graham,) an exeellent 
man, was too much addicted to talking. 
His majesty, who rarely said a good thing, 
remarked, he had a snuff-box at one end 
of the court, and n <^aitter-bo3( eft theolher. 
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in ^t 0itrre|ate*0 tfonrt. 

[New^Yark] 
Before the Hon. CHARLES M* VE AX, Surrogate. 

In the Matter op protino the will op 
John Tonnele, deceased. — I9th June, 
1847, 

By the Revieed Statntee a tertator lyiay eabecribe 
a wiU in the preaence of one attestinjr witoew, 
aad acknowledge its ■obeeription separately to 
another attesting witaeas. 

TIm diaehaiye or the releaw of a debt in a will ia 
by fofse of the ttatole a necific leney to the 
debtor, of the debt releaaed. and when an at- 
testing witness to a will is by the will dischai^ged 
froni a debt doe the estate, and there is a legal 
aeoessily of his beeoming a witaea, snob a 
necessity operates as a discharge of the log«oy ; 
W otber words, renders the testamentary dis- 
ebaige of his debt ▼old, and him a disinterested 
and competent witness. 

Where H is alleged that a will was efctained by 
the undoe influence or fraud of a son-in-law of 
the testator in fayor of his wife, it is not enough 
le sbovr, to estabUsb the eharge, tha be attempted 
to deceiye and defraud the testator by concealing 
what was true or suggesting what was folse ; it 
nmst be shewn that the tend was aaooeesfaUy 
pfaetised on the tsstator. When it is alleged 
that a ftaud has been practised, evidtoce that 
the poison charged with its perpetration exer- 
cised a controlling infloence over the mind of 
the testator, that he bad previously made ad- 
vantageous bargains with hira, and tliat by the 
pnwisioas of the will his property was onequaHy 
divided ill favor of such person, dtc. &c., is pro- 
per evidence in support of the charge where an 
attempt to defraud has been proved, but is tn- 
snlSoient to esUblishtbe chaige itself without 
proving such attempt, it appearing otherwise 
that the testator had a sound mind. 

interlinnationa in peqoil i» a wiU, arc part of the 
will if made before execution, but whether made 
before or after its execution, they will not afftct 
tho validity of the inetmment. 

Where a will ia fairly engrossed in writing, and 
e^hOiits c%re m its internal composition, and there 
is en its Ikce an interiineation in pencil in the 
hiivlifnting of th# a^eontor propounding the 
will, and such interlineation was not observed 
until the instrument was oflbred for proof, the 
pKsamptlMi of law is that the interlineation was 
UMda ^r its enecuitien. An alteration in pen* 
oil is held to be deliberative, and iu writing is 
held to be final. 

By the ecc1e«aetiea1 law the probate of a will was 
an original instrument composed by the court, 
and consisted of a copy of the wiU proved, a copy 
of Mpers ooustruotively incorporated in the will, 
and a (sertificate of letters testamentary. Such 
an instrument is unknown to our laws, but the 
eleaientsof which tt was composed have a sepa« 
ffflla aJJiteace of tha same foree, and the term 
teaMrmpdoMiflyniateniiof ^galeffbot. 



The surrogate can only prove as a will, or part of t 
will, such instrument as has been made conform- 
ably to the statute prescribing the fonoB and 
oeremonials neoessary in the execution of a will. 
InstniBMBla inoerporated in a will oonstniGtiTely 
by reference, are not proved or recorded with 
the will. The will is as valid for the pnrpoae of 
proof in the surrogate's court, whether said pa- 

Kn have existence or not, or whether the ra- 
nnee be properly made or not, or whether tha 
pmriaiens of the wiU be nngatoiyor not 

A schedule which is a paper writing aAd ia re- 
ferred to in the will as annexed to it, and is writ- 
ten on H, or is annexed to it, is a part of thew3l, 
the union of the two makes them one inatni. 
ment m fact, and not oonatmeUvely roerelj. 

The proof of the will includes within it tho proof 
of the schedule as a part of the will. 

By the Revised Statutes it is lodispensablo to the 
validity of a will, that the testator sobecrihe hs 
name in attestation of ita execution at the end 
ef the iaatmmeot 

The wordi ** The end" as used in the statute, an 
not used in a physical sense, which admits of the 
instrument having two ends, but in the inlellM- 
tual sense, which admits of its having e aogfo 
end definitely. 

The statuta usee the end, in the sense io whicb it 
is the eoirelative of beginning ; the beginniog ^ 
the will is where the testator commeDces speak- 
ing his sentiments, wishes and will in regard to 
disposition of his propMiy, and the end ii whan 
he ceases speaking — all else is mere form d 
which the will as an mtellectnal instrument s 
embodied and preserved. 

The annexation of a schedule at either physical 
end, would not change the place of the begiiimn{ 
or the eud^of the will. 

The statute which reqmree a tesUtor to «ufa»^ 
his name at the end of the will, is complied with 
when the testator subscribes his name at the end 
which is BO designated as being the extreme op- 
posite to the beginning, which is at the pl«e« 
where the tesUtor ceases speaking without re- 
gnrd to schedules. , 

The object of the statute was to recjaire au tctow 
subscription as a solemn attestation of the com- 
pletion of the instrument, and tho words the m 
•/ the wiU were inserted to avoid the bbikob- 
Btroctien, that the name written in the bodyei 
tha instrument was a subsoription as bad oewre 
that time been done. ... 

In this case there was a map annexed to 1"®.J'"' 
and It was referred to m the body of the wi» "J 
annexed, and It foUowed the subscription onne 
teitotor, and was not itself subscribed- ^«^' 
that if the map was no part of the wUI, or " 
was a part of it constructively only, 'Jd^^Aj 
subscription of the testator was at Its end. /J'^' 
also, that the map was part of tho'matenai w«k 
and that the will was subscribed inth^te^^ 
tha etatuto leqiiring its subscription 1^ fL 
end. Held, also, that the will was valtd m fonn, 
and in the form and proof of its execution- 

The circumstances of thw case, *"" S® 
pointfi upon which tiie court adjudic»tea. 
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0afficiently appear in the opinion of the 
court. 

Gerardmt Clark, and Charla CrCtmar, 
for the executor. 

Qeorgt Wood, Lewis B. Woodn^, F. 
B. Okiiing, B. F. BmOer, R. Emmet, 8. 
Mareindale, jm., P. ReymMs, D. Ghra- 
ham, and Wm. T. M'Cemn, for different 
contestants. 

The Surrogate :— The instrument 
offered ior proof in this matter consists 
of eight unfolded sheets or pieces of pa- 
per, besides an envelope of uniform size, 
but of coarser texture. The end of the 
envelope is brought over the top of the 
sheets united about an inch and a half, 
and over this again is a piece of parch- 
ment binding all the pieces, including the 
envelope, together by passing over the top 
about an inch and a half on each side. 
The bniding is secured by a silk ribbon 
pasring through it, and all the pieces of 
paper several times, from side to side, 
about an inch from the top, and each joint 
made by the insertion of the ribbon is 
sealed with wax in front. The vnriting 
of the will commences on the first sheet, 
immediately below the margin made by 
the parchment binding, and is continued 
on tnat page (turning over at the bottom) 
on the tour succeeding sheets, when it is 
brought to a close by the usual formal 
clauses of attestation, and is subscribed | 
and sealed by the testator, and subscribed 
by three attesting witnesses. The next 
sheet is entirely blank, and is succeeded 
by a sheet on which is a map of the pro- 
perty of the testator, and between which 
and the envelope is another blank sheet. 
The will divides the estate of the testator 
principally among his widow and de- 
scendants in somewhat unequal propor- 
tions, and is dated the twenty-second day 
of October, eighteen hundred and forty- 
four. The testator died on the twentieth 
day of August, eighteen hundred and forty- 
six, leaving him surviving his widow, one 
son, one daughter, and three grand-chil- 
dren, two of whom are children of a de- 
ceased son, and one of whom is a child 
of a deceased daughter, his only heirs at 
law. The validity of this will is contested 
by the widow, and all the heirs and next 



of kin except his daughter, whose husband 
is the executor who propounded the will 
for proof. The will waa subscribed in 
the presence of two of the attesting wit- 
neasea, and waa acknowledged by the tes» 
tator to be so subscribed to the other wit- 
ness not in the presence of the two former 
witnesses. This is objected to as an in- 
formal and an improper execution under 
the statute which requires the testator to 
perform his part of the prescribed cere* 
monials necessary in the process of exe- 
cution, " in the presence of eocA of the a^ 
testing witnesses." The term each used 
in the statute is a term of severance, and 
bv its force a testator may acknowledge 
his subscription of the will to the wit* 
nesses separately, or he may subscribe 
it in the presence of the one and acknow- 
ledge its subscription to the other, sepa- 
rately and apart from each other, (4th 
Kem^i Com, 5th ed. 516. 1 Jarman on 
Wiils, 71.) It is objected, also, that this 
instrument has not been jproved to have 
been properiy executed, tor the reason 
that one of the attesting witnesses is in- 
competent by reason of interest, and that 
the statute (Lowe, 1837, Chap, 4G0, Sec- 
tion 17,) requires the evidence of all to be 
given in the cases therein mentioned. 
The allegation is founded on this clause 
of the will, vis. : *' Haring settled all my 
accounts with the several firms of Ton- 
nele & Hall, and also with Valentine G. 
Hall individually, and having received 
[payment in full for all claims and de- 
mands whatsoever against him, them, or 
either of them, I do hereby release and 
discharge him and them from all claims 
and demands whatsoever." The attest- 
ing witness was a partner of the firm of 
Tonnele & Hall when the will was exe- 
cuted and since. The fact that he was 
partner is no evidence that he or the part- 
nership were debtors of the testator. If 
a declaration in the wOl could be received 
as evidence to prove that the witness was 
indebted to the testator, I think it will 
scarcely be contended that the language 
of the testator amounts to such a decla- 
ration. He says that he had settled and 
received payment of all claims— -an as- 
sertion wnich rendered a release unne- 
cessary, but an unnecessary release of a 
claim stated in itself not to exist, is, tri say 
the least, a most negati^^ assettion f^ a 
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debt due. But suppose the witness is in- 
debted to the testator, and that the will 
contains a provision releasing the debt, 
the witness is slill disinterested by force 
of the Htatute. The release of a debt by 
will does not operate as a release, but is 
regarded as a legacy merely " to be paid 
in the same manner and proportion as 
other specific legacies." (2 Rev. Staiuteg, § 
14, page S4,yirH edUian.) If the position 
here taken be true, that he is a necessary 
witness, that necessity itself by the mere 
force of the statute makes him a disinte- 
rested and competent witness by making 
his legacy void. (2 Rev, StahUeSt § 51, 
page 65.) It is also objected that the 
statute which makes it necessary that the 
testator should acknowledge his subscrip- 
tion to each of the witnesses is not com- 
plied with when subscribed in the pre- 
sence of two attesting witnesses, and ac- 
knowledged imperfectly in the presence 
of one attesting witness on the ground 
that he must subscribe it in the presence 
or all or acknowledge its subscription in 
the presence of alL The statute provides 
" that there shall be at least two attesting 
witnesses," and that the acknowledgment 
of subscription, &c., sliall be " made to 
each of the attesting witnesses." The 
word each means every one of all. The j 
statute is not that the acknowledgment 
shall be made to two witnesses but ** to 
each of the attesting witnesses ;" that is to 
all of the attesting witnesses severally, 
without regard to their number, and this 
would seem to require a perfect execu- 
tion as to each. The formalities of the stat- 
ute were observed with substantial accu- 
racy in the presence of each and of coui^so 
all of the attesting witnesses in this case. 
Were it true in point of fact that the 
formalities were not observed by the tes- 
tator to the attesting witness to whom the 
acknowledgment of subscription was 
made, and were it true also in point of 
law that the subscription could not be 
made to one, and the acknowledgment 
to the other of the subscribing witnesses, 
it would follow in this case that the exe- 
cution was good for the subscription, was 
made in the presence of two, the requisite 
number, and the other not present nor 
belonging to a class perfect in iUdf 
would be regarded as a superfluous wit- 
It is only by giving to the term 



tack the force that I have given it, that 
makes every one of the witnesses as an 
individual, a leo^al witness, and of coarse 
makes them all severally attesting wit- 
nesses. The recent English statute re- 
quires a simultaneous execution, oius does 
not. (1 Vict. Ch. 26.) Again, if it be 
admitted that said vritness is incompetent, 
and that his testimony should be stricken 
out, on objection by the heirs, the will 
would still be proved by the two witnesses 
whose competency is not disputed, so 
that whether he is regarded as interested 
or disinterested, approved or rejected, it 
will not change the result in this case. 

It is also alleged that the will was obtained 
through the influence of the son-in-law of 
the testator, the executor who is the party 
propounding this will. This allegation, it 
IS asserted, is sustained by the facts that 
the son-in-law was a man habitually of a 
masterly disposition, and exercised a 
controlling influence over every pemoo 
brought within its sphere ; that he exer- 
cised such influence over the testator per- 
sonally, and in his business affairs, and in 
the general disposition of his property, 
that the testator feared him, that be bad 
sold the testator, by his undue influence 
over him, at an extravagant price, real 
estate in Brooklyn for which he had re- 
ceived his pay, and that Xhe prorisions of 
this will are unnatural by reason of the 
dispruportionato advantages coufcncd 
upon the testator's daughter, the wife uf 
the executor, &c. &c. Assuming that 
the contestants have proved all tljev 
claim, the question presents itself have 
they sustained the allegation of undue 
influence. It must be borne in niinil 
that the allegation, is an allegation that 
the son-in-law perpetrated a fraud upon 
the testator in the making of this will, 
and that it is void by reason of that fraud, 
as not being the will of the testator. The 
testator in this case having been proved 
to have been at the time this will was 
made of sound mind, the allegation of 
undue influence cannot be sustained with- 
out proof showing that the son-in-law 
practised a fraud upon the testator, either 
by telling him what was false, or conceal- 
ing from him what was true, or practised 
some other wilful deceit upon hira wliich 
resulted in the testator's being cheated 
into the making of this instrument cou- 



THE NBW-YORK LEGAL OBSBIVBR. 



2/57 



la the Smvogste's Conit— In the Matter ef Vrofini^ the Will ef Jehn Toonele. 



trarj to his unlnassed will in relation to 
the testamentary disposition of his pro- 
perty. Within Uiis nile it would not he 
sufficient to show that the son-in-law had 
heen guilty of the suggestion of what was 
false or concealed, what was true with 
the intent to deceive, or had in any man- 
ner attempted to practice a fraud upon 
the testator. ( Wuliamt on ExeaO&rt, 37, 
38, 39.) The attempt to practice a fraud 
is not sufficient, it must he proved to have 
been suceessfuUy practiced. Had there 
been proof here tnat an attempt to de- 
fhiud nad actually been made, then would 
arise the question how far the facts 
claimed to have been proved in this 
matter would have tended to show that 
it had been successfully practised ; and 
also, the question whether such facts were 
proved or existed, but in the absence of 
ibe proof of any such attempt, and in the 
absence of any attempt at proof of such 
attempt, it is entirely unnecessary for me 
to enter into the discussion of such ques- 
tion. {lBagg,5Sl. 2Hagg.U2. 38erg. 
^Eawie,267. AChreetUei^, 220.) I owe 
it, however, to the party accused, who has 
been arraigpned before me for the last 
dgfat nion& on this odious charge, in- 
volving in its commission gross moral 
turpitude, to declare that the charge is it- 
self wholly unsupported by evidence. 
There is also in the will an interlineation 
in pencil not affecting in substance the 
provisions of the will. So far as the evi- 
dence goes, it was not observed until 
brought into this office, and it appears it 
is in the handwriting of the executor, 
who is disqualified as a witness. A will 
written in pencil is as valid as if written 
in ink. (1 Phillm. 35.) If this interlinea- 
tion was made before the will was exe- 
cuted, it is part of the will, and if af^r- 
wards, it is not. In either case it will not 
affect the validity of the instrument. 
The presumption of law in this case is, 
that it was made after the will was exe- 
cuted. It has been decided that in the 
case of alterations in wills, that the gene- 
ral presumption is, that when alterations 
in pencil only are made, they are delibe- 
rative ; when in ink, they are final and 
abaolule. {Mawkei v. Hawker, 1 Hogg, 
322. Edwards v. Ashley, 1 Hogg. 490. 
Bavmieroft v. Hmder, 2 Hogg. 68.) 
• The moat important questions in this 



and which have been most elabo- 
rately argued, arise out of the annexation 
of the map to the will. 

What is the end of the will within 
the meaning of the statute, which re- 
quires the subscription of the testator 
at the end of the will ? If the map is 
part of the will, has it been proved 1 
in considering these questions it is only 
necessary to luld, to what I have already 
said as to the general structure of the 
wiU, that the map which is annexed, is 
not signed by the testator or the witnesses, 
and diat no positive evidence is given, 
whether at the time of the execution it 
was annexed or not. The reference of 
annexation to the map in the body of the 
will occurs in one of the clauses devising 
lots, and is in these words " which said 
lots are desiffnated on a certain map now 
on file in t£e office of Register of the 
city and county of New-York, (a copy of 
which on a reduced scale is hereto an- 
nexed,) entitled '* Map of the property 
of John Tonnele, Esquire, in the 9th and 
16th wards, from surveys and maps 
made by George B. Smith and Edward 
Doughty, in 1828 and 1835, by R. Spen- 
cer, July 8, 1842, by the numbers 20, 
21, 22, &c. &c." 

The probate of a will, according 
to the ecclesiastical law, was an ori- 
ginal instrument, composed of a copy 
of the will and a certificate, in which 
certificate was included the grant of the 
right of administration to the executor. 
This original instrument was recorded, 
and was itself delivered to the executor. 
The will itself was not recorded, but was 
registered, ( WUliami on Executors, 234.) 
This original instrument— which was com- 
posed by the ordinary, was made up not 
of the copy of the material and actual wiU 
only, but also of all other separate and 
independent papers of antecedent exist- 
ence, which by fiction of law were consi- 
dered as incorporated in the will, as part 
of it. For which purpose it was the 
custom of the ordinaiy, whilst engaged in 
gathering the separate elements of which 
he composed the probate, to prove the 
execution of the will itself, and the iden- 
tity only of the other papers entering into 
its composition. The instrument when 
delivered to the executor not only was 
the grant of rapreaentative authority, but 
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was alao the chart by which his whole ! 
conduct in the administration of the estate 
was regulated. 

The term probate is still known to 
our law as a term of legal effect, but 
sot as a designation of an instru- 
ment. The elements of which the pro- 
bate was composed, are all as essen- 
tial now under our statute in the con- 
summation of a testamentary administra- 
tion, as • they were by the ecclesiastical 
law, but they no longer exist in combina- 
tion as an unit. The letters testamentary 
granted tcr the executor under our statute 
confers the same representative authority 
as did the certificate on the probate of 
the ecclesiastical law. The staying of 
probate, as used in our statute, tluBrofbre, 
means the staying of that, authority which 
the actual probate known to the ecclesi- 
astical law gave, and means only staying 
letters testamentary. It is in other places 
in our statutes used in the same sense as 
proof, that is, by the probate of the will, 
18 meant the proof of the will, the proof 
of the thing instead of the thing proved. 
The letters testamenUry which wero em- 
braced within the- probate, are under our 
statute a separate, independent, original 
instrument, and are delivered to the exe- 
cutor, a rocord thereof being kept in the 
Surrogate's office. 1 Rev. Sut. 69, 222. 
Sec. 7. The surrogate now also, takes 
the proof of the material actual will, and 
records such will and the proofr sepa- 
rately from the letters. The proof of the 
will and the will itself constituting one 
record, and the letters testamentary ano- 
ther separate record. With the other 
papers which by construction of law 
were reearded as incorporated in the 
will, and of which the ordinary took the 
proof of identity, the surrogate's couit on 
the proof of the will has nothing to do. 
The same papers are now, as formerly, 
in a legal sense, incorporated in the will, 
with the same force and effect as form- 
erly. They are now constructively in- 
corporated in the will, they were thea ac- 
tually incorporated in the probate. 

I have thus shown that ahhouch the pro- 
bate does not exist, its scattered elements 
have suffered no abatement in their leeal 
force. The statute which clothes this 
court with its jurisdiction to take the 
proof of wills in the same chapter defines 



the instrument which is thus to be proved, 
and prescribes the attestation, formi wA 
ceremonials to be observed in its exsca* 
tion necessary to impresa on it the dia* 
raoter of a will. The instrument that 
this court can prove and allow as a wit], 
must be subscribed by the testator at t)ie 
end in the presence of the attesting wit* 
nesses, its subscription attested by two 
witnesses, whose names must have been 
subscribed at the end of it, at the testa- 
tor's request, and he must have declared 
to the witnesses at the same time, that it 
was his will. A separate instrument, io 
respect to which these ceremonials have 
not been observed, cannot be proved ia 
this court on the pretence that it is in* 
corporated by reference in an inatmmeiit 
thus incorporating it in respect to wbicb 
the formahties have been observed. It is 
entirely immaterial in this court, on takbg 
the proof of the will, whether tbe paper 
referred to exists or not. For instaoee, 
if the xefierence in this will was indiipa« 
tably to a map on file in the Register*! 
office, this court would not, on the pit)of 
of the Mrill, inquire whether such nap bad 
existence or not. Indeed, if the reference 
was to supposed papers or instnimentsof 
independent antecedent existence, and 
they never had existence, and tbe wiS 
was consequently rendered entirely nuga- 
tory, the integrity of the instrument as a 
will, so far as regards the proof tbereoC 
as a perfect instrument, would not be in 
the least impaired. What the instrumept 
will prove when proved, is an entirely dif- 
ferent question from the proof of the in- 
strument itself. 

The rule that I have asserted woald 
exclude from proof in this couit as 
a will an instrument whose external 
conformation was proper but dead fnm 
want of due original execution, bat 
claimed to be republished by a separate 
codicil well executed with all the forms of 
law. It has never been held otherwve. 
A will may be republished by codicil. 
This republication has only the oflsct of 
making the whole will speak ss of tbe 
day of the last codicil. (Jarman o»Wlih 
174 to 178.) Such new publication cano^ 
infiise Kfe where it never existed. A 
paper which is not in and of itself a ww 
with all the dispositiTtt energy of tfast ib* 
stntment^ cannot have that enscgyimp^' 
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ad to it by uiy other detached lOBtnimeDty 
however well executed or designed &r 
that purpose. (iFow. an JDev. 619» and 
1 JmrmoM «i WUIm, 79 to 89.) 

The tenn publication, Lb legitimately used 
in two different senses in its application to 
wills, and is also sometimes confounded 
with declaration. Publication of a will of 
leal estate, under the statute of Charles II. 
was as imUspensable to its due execution, 
as it is now by the Revi^d Statutes. (I 
Paweil on Demsci, 90; WilUanu an Exe- 
ctUon, 50.) The declaration that is now 
required by the Revised Statutes was al- 
ways regarded as sufficient evidence of 
publication* but there could be a good 
publication wi^ut any declaration. (1 
Jarman^ 73.) Even where the testator 
studiously and designedly concealed from 
the attesting witnesses what the nature of 
the instrument was that they witnessed, 
the publication was held to be perfect. 
(1 Paw. an Denuet, 90.) In this sense 
pubUoation was regarded as the consum- 
mation of an otherwise well executed in- 
sCmment, the same as delivery is regard- 
ed in perfecting a deed. (1 Paw, 93. Vm» 
Air. 125, pi. 13.) The other sense was 
that in wluch it had no reference to the 
perfection of tfao instrument, but to its 
effect as regards time. The will as a 
whole took c»ffeot from the day of the date 
of the last codicil, for the reason that the 
will and all the codicils aggregated was 
thevvilU and all were republished with 
the last codicil, and the whole, as was 
manifestly proper, took its date. ( 1 Paw. 
an Daviseg, 610. A DaneU Abr. 127.) 
But this only applied to a previous will 
which had been published, that is per- 
fectly executed, for there could be no re- 
publication by codicil of the will, where 
there was no publication of the will it- 
self Such is also the law now with us. 
So also was and is the law in relation to 
a direct republication written on the will 
itself, or on a paper annexed to it A 
testator may re-acknoivledge a will, and 
perform in respect to it all the required 
ceremonies, aiM the will is thereby re- 
published, provided it was well executed, 
m other words published, before, and it 
will take effect from the day of its re- 
publication, but if it was before defec- 
tively executed, it is now published for the 
first time, es it is a good present or^nal 



execution of a will. (1 Paw. an Devises^ 
622.) The cases in the books which favor 
the doctrine that an unattested will may 
be made valid by an attested codicil, are 
cases of codicils written on, or on a paper 
annexed to, such wills. (1 Crompt, Sf Mess, 
42. ^Ja1ms.Ch.Rep.ZlA, 12 J. B.Moore. 
2. 2 Cwrtis^ Rep. 796,) or cases of repub- 
lication where die wills were cood when 
executed, and they were revoked, or the 
law was changed in respect to the mode 
of execution. And although it is claimed, 
(1 Jarman, 83,) from the authority of 
these cases that any pre-existing separate 
paper, however dispositive and testamen- 
tanr in its purport, is part of a will or 
codicil well executed, which refers to it 
as part of it, yet where the case has been 
directly presented for decision, whether 
an unattested will had the efficacy of a 
well executed, but separate codicil, im- 
parted to it, the courts have decided that 
It had not (3 Chan. Reps. 150. 3 Wood. 
263. 1 Jarman, 82. 1 Paw. 104 to 111.) 
However much these rules may conflict 
with each other, or whether the rule 
which allows the incorporation of all pa- 
pers into a will be restricted in its opera- 
tion by the other rule or not, (1 Jarman. 
105,) the principle is clearly deducible 
from it, that a will may have as part of 
it, papers out of it and not included with- 
in the paper subscribed, and yet the pa- 
per subscribed be subscribed at its end. 
It follows that if this map is out of the 
will, although incorporated in it by refer- 
ence, that the will is subscribed at its end, 
the map being part of the will by incor- 
poration. So also if it is not a part of 
the will, the will is subscribed at Us end. 
It is not necessary to inquire what the 
character of the papers must be to entitle 
them to a constructive incorporation in 
the will by reference, as the question 
whether the design of the testator by the 
reference is accomplished or not, or whe- 
ther the papers exist or not, can in no 
manner affect the validity of the instru- 
ment as a will on its proof. When a pa- 
per is here offered as a will, or as part of 
a will, and is a sepaiate paper, the ques- 
tion is, has it been executed according to 
the statute, and if in respect to which it 
cannot be proved that the testator de- 
clared in substance it bein^ coiporeally 
present, " this (pointing to it) I declare to 
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be my last will and testament" or 
codicil to my will," it cannot pass the or- 
deal of this court as being proved as a 
will, and must be rejected, (1 Powell on 
Devises, lOd to 111,) but such rejection 
would only be a rejection of it as a will 
in the limited sense in which wills are 
proved in this court, and would not effect 
Its character as being constructively a part 
of the tffill if it toould he so otherwise. Is 
this map part of the will by actual incor- 
poration or by construction merely ? In 
regard to the proof of this map it will be 
seen by what I have already said, that if 
it is part of the will constructively only, 
that tnen no proof is required, as in such 
case it is not the duty of this court on this 
proceeding to prove or rather identify it, 
the only proof of which it is susceptible, 
nor is it a part of the will in the sense re- 
quiring proof. So, on the other hand, if 
it is a part of the material will by actual 
incorporation and physical union, then it 
is sufBciently proved, for the proof that 
has been taken has been of the whole will 
whatever it may be. This court never 
takes proof of the several parts of a will 
into wnich it may be physically divided 
by sheets. On the conti*ary, the proof is 
directed to and is taken of the whole will 
as an entirety, in which is necessarily in 
eluded all its parts. (3 Burr. 1775.) It 
is true, where any part of the will is ap 
parently mutilated or altered, explanatory 
evidence is receivable, and may be re- 
quired. The entire aspect of this instru- 
ment repels the suggestion that its integ- 
rity has in any respect been invaded as a 
full, fair, and perfect instrument, nor was 
there any suggestion made during the 
hearing of the proofe that there was any 
suspicion that this was not a genuine in- 
strument in all its parts. If the map be 
a part of the material will, there can be 
no doubt that all the subscriptions, attes- 
tations, declarations, requests and other 
ceremonials, were made and observed in 
respect to it, it being corporeally present 
- as a part of the material will when they 
were made as to the whole will, whatever 
that will may be. There is some diffi- 
culty in determining in this case that the 
ordinary connexion between a main in- 
strument, and a schedule referred to in 
Che main instrument, as being attached to 
it exbts here* Tbe direct reference in ' 



the will is to the map on file in the Regis- 
ter's office, and not to a map annexed to 
the will. Tbe lots devised are declared 
to be designated on a map on file io the 
Register's office, and it is asserted in tbe 
will that a copy of Buch map on a re- 
duced scale is annexed to the will. If so 
indirect a reference can make an actual 
material incorporation into the will of the 
map annexed, it mutt be conceded that it 
is done by means the most extreme that 
could be claimed to be effectual in any 
supposable case. Yet it is not to be 
denied, that there is on the face of the in- 
strument which all admit to be the will, an 
indirect reference to a copy of a nap 
annexed. Neither can it be denied that 
this indirect reference, although in paren- 
thesis, is a part of the will. The direct 
I'eference, so far as regards tbe deecrip- 
tion of the lots, is to the map on file, and 
the reference to the map annexed, ie ooJjr 
as descriptive of the map on file. This 
then is the case, the map on file is referred 
to as descriptive of the lots devised, aod 
the map annexed is referred to as descrip- 
tive of the map on file. There i» no 
doubt that the map on file b constructiTe- 
ly and not otherwise a part of tbe will 
It is a hard matter to say that the map 
annexed is in any sense a part of tbe will, 
yet I am inclined to think that tfaia will 
calls imperatively for a map to be annex- 
ed as necessary to its physical perfection 
by a physical union with it, and tbe map 
being thus annexed, the instrument by this 
actual union is one instrument. When 
an instrument in writing refers to a paper 
annexed, it means that such paper is uni- 
ted to it at the end thereof, and united 
means made one with it. Thus a map d 
a separate antecedent or contemporane- 
ous existence, and perfect itself, and 
which was capable of separate continued 
existence, may be annexed to a will» «nd 
by that union forever lose its separate 
and independent character as a map, and 
become merely a constituent part of the 
will. I have said that a map migbt be 
annexed and form this union ; I mean that 
this annexation may be of papers hom^ 
geneal, that is, that the paper annexed 
must be a paper writing expressive of 
ideas by the usual signs of words and 
figures, and that the written words and 
arabic figures mnat be so used as to be tf 
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tfaemselyes the medium for the convey- 
ance of ideas intelligibly. (1 P&well an 
Devices, 21.) Whatever would not come 
within diis definition is to be regarded as 
extraneouB to the will under every and 
all circumstances. Whether this map 
comes within this definition is a debata- 
ble matter. I incline to the opinion that 
it does. I think the union is of homogeneal 
elements within the rule as I have defined 
it The conclusion that I have arrived at 
is this* that the map annexed to this will 
and described in it is a paper which had 
and was capable of continuing to have a 
separate independent existence; that it 
is referred to m the will as bein^ annexed 
to it ; that such reference to it in the will 
is a reference to it as a paper of original 
independent existence, independent of 
the map on file, and independent of the 
will itsw previous to its annexation. It 
is an original instrument, and not a copy 
of the map on file ; it is the similitude in 
miuiatureof that map. It is in the latter 
eharaeter it is referred to in the will as 
being annexed, and I think that such an- 
nexation made it part of the material, 
operative and intellectual will in which 
itB character as a map is merged. I have 
taken it for granted in all that I have 
said, and I think also have proved that a 
will, a part of which is a schedule, is a 
good will, provided .that it is on the same 
uaper, or on a * paper annexed, and is re- 
rerred to in the part that is well execu- 
ted, and was on it or annexed when it was 
executed. The same principle applies 
to make them oim, which makes a codicil 
written on or annexed to an unattested 
instrument, give efficacy to such instru- 
ment Any instrument ever so shapeless 
is good as a will, provided that the forms 
and ceremonies of execution are observed, 
and it has something in it that it prorides 
shall be done, or shall take effect after the 
death of the testator. (1 Pcwell om De- 
viiCf, 9.) It may, perhaps, be doubted 
whether a schedule to a deed, containing 
matters essential to a good deed, is allow- 
able, for the law has always prescribed 
the exact form of that instrument as well 
as its contents, and the order of their pre- 
sentation in it Whilst the common law 
was strictly administered, exact conform- 
ity to prescribed forms in the case of a 
deed was scrupulously maintained, but 



the same law at the same time in its pre- 
cepts and in its administration, as scrupu- 
lously disregarded all form in the case of 
wills. The one presented the case of ex- 
treme regard for form, and the other ex- 
treme disregard and repudiation of all 
form. I think I may safely say that if 
any legal instrument for the disposition 
of property or securing personal rights 
admits a schedule annexed as good in 
form, that such instrument is a will. ( Wtl* 
lianu am Executors, 58.) 1 think if the 
statute had never been passed defining 
the locality of the signature as essential 
to the validity of a will, that no one would 
have doubted that a will with schedules 
annexed and referred to in the main body 
of the instrument was a good will inclu- 
ding the schedules as part of the instru- 
ment. I know that the temptation is 
strong under such a statute in this case, to 
say that the will ends where the signatuie 
is, and endeavor to make the will in- 
telligible without the schedules, and then 
reject them as parts of the will altogether. 
This would however be carving the will 
so as to make it conform to the law in- 
stead of applying the law to the will as 
it is, or as it would be considered to be, 
had not the law been passed. This then 
I assume is a will with a schedule annex- 
ed, which schedule is in law and in fact 
physically and intellectually a part of the 
will of the testator; in other words, is a 
part of his actual will in the highest sense 
of the statute, prescribing the forms, at- 
testations, and ceremonial of the execu- 
tion of wUls, and the proving of them in 
the surrogate's court. If the name of the 
testator is not subscribed at the end of 
this will in the latter sense, it is not a 
valid will. I have shown that in the 
other sense it is subscribed at the end 
within the meaning of the statute. The 
evil which the statute requiring the testa- 
tor to subscribe his name at the end of 
his will was designed to remedy, was the 
same which had originally moved the 
Parliament of England, to require wills 
of real estate to be attested by the signa- 
ture of the testator in the presence of 
three or more subscribing witnesses. The 
evil grew out of the pre-existing laws, 
which allowed instruments without the 
signature of the testator, unattested by 
any witness of its execution, to be valid 
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and effectual wills. The authors of the 
English elementary works. (1 Powdl am 
JDetfiscM, 25,) point to the case of the will 
of Sir Edward Worthy as the case of 
the admission by the courts of an unat- 
tested will as valid, which moved the Bri- 
tish Parliament to the enactment of that 
sutute, (29 Car. 2, Chap. 3.) John G. 
Leakeys will was the moving cause of the 
provision of the Revised Statutes under 
present consideration. The wills in both 
cases were declared to be valid wills, and 
tho evil was that the state of the law 
called for such judgments. They who 
pronounced the judgments were impelled 
to the act by a sense of their obligation 
to administer the law as it was, although 
the wills were intrinsically unworthy of 
the character which the law assigned to 
them. John G. Leake died in this city in 
the year eighteen hundred and twenty- 
seven, at the age of seventy and upwards, 
a bachelor* Among his papers in an 
iron chest, after his decease, was found a 
paper in his own handwriting, in the 
proper form of a will, complete and 
ready (with the exception hereinafter 
mentioned) for tho signature of the testa- 
tor, and the witnesses by the proper at- 
testation, clauses being affixed. The in- 
strument was not subscribed either by the 
testator or the witnesses. The day of the 
month, and the month in the date, were 
left blank, the year being eighteen hun- 
dred. (1 Faige*i Rep. 347.) This court 
(Campbell, Surrogate,) admitted this in- 
strument (confessedly unexecuted) to pro- 
bate, as a valid will of personal estate. 
This decision was afterwards confirmed 
by the Court for the Correction of £rrors, 
(4 WendeU's Rep. 168.) No one can read 
that will without being impressed with 
the full conviction that the testator never 
supposed that the instrument was finished 
or executed as a will. The date, day 
and month was left blank, to be filled 
when executed. He intended to sign it 
himself in evidence of its execution, for 
it was so declared on its fiice. He in- 
tended to have executed it in the pre- 
sence of witnesses so as to convey real 
estate. This intention was also written 
on its face. This unfinished and unexe- 
cuted will was established as a will of 
personal estate, and became the medium 
of the conveyance of a large property. 



That an instrument so wanting io the 
evidence of its perfection was in law i 
valid instrument was justly the cauw of 
alarm. The uncertainty of the rule, 
and the imperfection it admitted ia 
the instrument as to its execution, not 
only rendered insecure the testameoury 
disposition of property, but also iniited 
the commission ot frauds. The eril wu 
in the law itself, and the law was chasgad. 
The evil in the law was the not re- 
quiring the subscription of the name 
of the testator to die will, as the evi- 
dence that he had perfected the instru- 
raent by its execution. The iegislatun 
declared as a remedy, " It shall be tub- 
scribed by the testator at the end of dM 
will." The evil which the statute wai 
designed to remedy was not one growiog 
out of the execution of instrumenti ai 
wills whose executiona were attested b; 
the signature of testators as this (Ton- 
nole's will) is, whether this will be isb* 
scribed at the end or not, the solemoiqr of 
its attestation by the signature is aibjigb 
an indication of the intended perlectioD 
and authentication of the instrument as 
any subscription could possibly be. It 
lacks in nothing that tends morilly to 
convince that it was designed by the tes- 
tator to be a complete finished iostro- 
ment. It is subscril^d at the place when 
by common consent all wills and otber 
instruments are subscribed. All isstnh 
ments without schedules are subscribea 
as this is at the nlace this is. All instru- 
ments with schedules requiring ^^'^^^ 
tion to make them valid, are snbscnbed 
as this is, and at the saune place. Tbe 
common sense of mankind firom coddob 
usage would not hesitate to pronouo«s 
this instrument subscribed by the testator. 
The whole difficulty arises firom the phra- 
seology of the statute requiriofl; the sub- 
scription to be at its end. Ordinaxiljf 
and at first view, nothing more tbao s 
tautalogical expression is presented m 
the statute, for the reason that it is batti 
to conceive of a subscription of a writtfo 
instrument at any other place than lU 
end. What specially is meant by tb« 
statute when it says in respect to t^|* 
kind of instrument, " It shaU be subscri- 
bed by the testator at the end (^ the ynU> 
This instrument presented £f>t f"^!^ 
this matter aa a physical iastrament >> ^ 
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aodoraal confiinDatioo, indepeodeiit of iu 
inteHectiial charactei', has two aides and 
two ends. The statute which requires it 
to be aigiied at the end, did not use the 
term in that -sense whieh admits of its 
having a beginning and an end. In a 
strictly physical sense it has no beginning 
and no end. There is no way of giving 
any beginning to this wiU, except as an 
iBteUeetual lostmment consmanicating 
ideas, oentiments and thoughts, and there 
is coneequently no way of giving it an 
ead, except as an intellectual instrunoent. 
Its beginninff is where the testator com- 
mencee speaking, and its end is where he 
ceases speaking. They are the extceme 
opposite points. Th«^ is no more difii- 
calty in determining the end than the be- 
nnmng, for the end is the farthest space 
noB the beginning determined by the 
same ride by which the beginning is as- 
certained. Point to the place where the 
testator commences speaking iu his own 
person* that is the beginning. Point to 
the fjace where he ceases speaking in his 
own peison» that is the end. The part 
which is spoken by the testator is the in- 
teDectaal part of the will, and when un- 
written the terms beginning and end in- 
volve no other measure than that of time, 
in the same sense as the beginning and 
the end of the world. When it is com- 
Bitted to jpaper, it has a physical connec- 
tioD, which involves not only the measure 
of time, but of space also. The measure 
of time when the will is written, is applied 
to ascertain the beginning and the end 
<^ the intellectaal will, for there is no 
other mode of giving it a beginning and 
an end in any sense whatever* The be- 
ginning and the end being thus ascer- 
tained by the measure of time, the dis- 
tance oa the paper between the place of 
begimung and the place of the end is the 
measure of space, and the place ferthest 
from the beginning is the end. The end 
in this sense does not include the ordi- 
nary attestation clause for the testator, or 
the separate attestation clause of the at- 
testing witnesses, nor the signature of the 
testator, nor the signature of the witness- 
es. All these are no part of the operative 
will. They are below its end. They are 
aU monamental witnesses. The name of 
the teaaator subscribed to it is no part of 
ity it le there only in witness of its execu- 



tioik They are all. a part of the whole 
will. The end of the will is after the sig- 
nature of the testator and witnesses. The 
finished instrument which is denominated 
a will, is the internal or operative parts, 
and the external or material parts com- 
bined, and includes within it all that is 
included within them, that is to say, the 
intellectual or speaking part of the will, 
the words in which the speaking part and 
other parts are written, tho writing, the 
paper on which it is written, the attesta- 
tion clauses, and the signatures of the 
testator and the witnesses. (1 Paioell on 
Devises, 7.) The material part is only the 
receptacle of the intellectual part, and as 
part of the will is only necessary as the 
basis of the existence of the will in its 
highest intellectual sense, as speaking in- 
telligibly on the behalf of the testator, his 
sentiments, wishes and will in regard to 
the disposition of his property. When 
he is dead, then, and not until then, does it 
speak for him, and so far as it speaks, it 
is his will, every thing else is the mere 
form in which it is preserved. Assigning 
to the words of the statute " the end of 
the will,'' their proper sense^ and meaning, 
that is, making the end the coiTelative of 
the beginning, no matter at which end the 
schedule is annexed, for the reason that 
either end is not referred to in the statute, 
and the beginning of the will would be 
at the same place, it is now at whatever 
end the schedule would be attached, and 
consequently the end of the will would 
be also in the same place it is now. The 
beginning would be no more changed by 
having the schedule preceding it, than 
would be the end by having it follow it. 
In this sense a will written in a circular 
form has its beginning and its end of as 
definite location, as if written in the com- 
mon form. The E nglish st a tute of fr au ds 
(which was also our statute previous to 
the Revised Statutes,) which required wills 
of real estate to be signed by the testator 
as essential to their vsJidity, had previous 
to the passage of' the Revised Statutes 
been so construed by the English and 
American courts, that the writing of tho 
name of the paity in the body of the in- 
strument, if written by himself, was held 
to be a signing of the instrument, within 
the statute requiring wills to be signed. 
(iJarman, 70. 1 Powell, 74.) When the 
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the legislature therefore said that a will 
should be subscribed by the testator at 
its end, it was intended that there should 
be an actual subscription. (26 WendeU^ 
341.) Subscription in the proper sense 
of the terra could be at no other place 
than at the end, and to avoid the miscon- 
struction that had already obtained, the 
words •* the end of the will" were added 
to the statute. This instrument is sub- 
scribed by the testator at its end. The 
object of the law is accomplished by the 
subscription that is made to it. The 
highest evidence of its completion by a 
solemn and formal subscription by the 
testator exists here, and the law is satis- 
fied. The instrument is in all respects a 
valid will in form, and in the form of its 
execution, and it has been proved accord- 
ing to the statute. 

The following it a copy of the Decree, 
A citation having heretofore issued in 
this matter directed to Rebecca Tonnele, 
widow of the above named John Tonnele, 
deceased, Susan Hall, the wife of Valen- 
tine G. Hall, a daughter of the said John 
Tonnele, deceased, John Tonnele, a son 
of the said John Tonnele, deceased, Wil- 
liam Ripley, the special guardian of Re- 
becca T. Kice, (appointed by the surro- 
gate to take care of her rights and inte- 
rest in the premises,) the only child of 
Catharine Rice, a daughter of the said 
John Tonnele, deceased, who died before 
the death of said John Tonnele, decea- 
sed, and to William C. Freeman, the 
special guardian of John Lunean Ton- 
nele and Margaret Tonnele, (in like man- 
ner appointed by the surrogate to take 
care of their rights and interests in the 

Premises,) the only children of Peter 
'onnele, another son of the said John 
Tonnele, deceased, who died before the 
death of said John Tonnele, deceased. 
The said Susan Hall, the wife of the said 
Valentine G. Hall, John Tonnele, junior, 
Rebecca T. Rice, John Lunean Tonnele, 
and Margaret Tonnele, being the only 
heirs, and the only next of kin of the said 
John Tonnele, deceased, setting forth that 
Valentine G. Hall, an executor named in 
the last will and testament of John Ton- 
nele, deceased, had applied fbr the proof 
of said will, and that such will related to 
both real and personal estate, and re* 



qtdriug the said persons to whom tbe said 
citation was directed, to appear and at- 
tend the probate of the said will before 
the surrogate of the county of New- York, 
at the surrogi^'s office in the city of 
New- York, on the twelfth day of Sep- 
tember, now last past, at ten o'clock in 
the forenoon of that day. And sadafac- 
tory proof having been made to tbe sur- 
rogate by affidavit of the due service of 
the said citation in the mode prescribed 
by law, on the several persons to whom 
the same was so directed. And the said 
Valentine G. Hall, one of the executon 
named in said last will and testament, 
and the said Susan Hall his vrife, having 
appeared by Getardus Clark, their proc- 
tor and counsel, in support of the proof of 
said will ; and Rebecca Tonnele, the said 
widow, having appeared in person and 
by Stephen Martindale, junior, and Wil- 
liam T. M*Coun, her proctor and counsel, 
and the said John Tonnele, junior, having 
appeared in person and by Lewis B. 
Woodruff, David Graham, and Greoi^ 
Wood, Esquires, proctors and conosel, 
both in opposition to the proof of said 
wiU, and the said Rebecca T. Rice, who 
is a minor, having appeared by WilHam 
Ripley, her said special guardian ; and the 
said John Lunean Tonnele and Marga- 
ret Tonnele, who are respectively minors, 
having appeared by William C. Free- 
man, the said special guardian, and no 
other parties or persons having appear- 
ed in the said matter, and the said matter 
having been duly heard, and adjonmed 
from day to day until this day, and tbe 
{>roofs and allegations of the several par- 
ties or persons so appearing as aforesaid, 
having been heard, and «ihe surrogate 
having caused the witnesses to be exam- 
ined before him, and caused all the proofs 
and examinations taken to be reduced to 
writing, and the special guardians having 
submitted the rights and interests of the 
said miners respectively to the care and 
discretion of this court, and due delibera- 
tion having been had thereon upon mo- 
tion of Gerardus Clark, proctor and 
counsel for the said Valentine G. Hall, 
the said executor, on behalf of said exe- 
tutor, it is adjudged and decreed, and 
the surrogate of the county of New^York, 
by virtue of the power and authority in 
him vested, doth adjudge and decree, ifaat 
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the said last will and teelament waaduly 
executed, and that the same ia genuine 
and valid, and that the said John Ton- 
nele» deceaaed, at the time of executing 
the said last will and teatan^nt, was in all 
respecta competent to devise real estate 
and not under restraint, and this court 
doth further order and decree, that the 
said last will and testament, and the 
proofs and examinations taken in respect 
to the same be recorded, and that the 
said last will and testament be admitted 
to probate, and that the same be, and 
hereby is ostablislied as a will of real and 
personal estate. And it is further order- 
ed and decreed, that the contestants John 
Tonnele, junior, and Rebecca Tonnele, 
pay the costs of the executor, Valentine 
G. Hall, which have accrued in this mat- 
ter from the contesting the proof and 
validity of the said will to be taxed. 



Jn tl)e Bjxftvm (lottrt. 

Befyn the Honorable T. J. OAKLEY, Aaristaiit 
Justice of the Superior Court 

In the Mattxr op William Grego an 
Infant. — Ue Jtme^ 1847. 

HABEAS CORPUS CUSTODY OP INPANT. 

Tlie ^oeral doctrine that a father hae an abeolute 
rif^t to the custody of his child, if penonaUy 
Bnokjectionable, cannot be mstained im thie state. 

Where an infant posssMes sufficient discretion to 
make a choice4fbr itself as to the disposition of 
its person, all the court will do under a writ of 
haheaa eoipos, Is, to see that all restraint k re- 
moved, and. that such choice may be made 
ffeely. 

The rights of the child are alone to be considered, 
iu such a case, and those rights are to be pro- 
tected in the enjoyment of its personal Kbcnrty, 
■coMding to its own choice, if arrived at the 
yean of discretion, and, if not, to haye its per- 
sonal safety and interests guarded and secured^ 
through the agency of those who are called upon 
to administer to it 

Where a child of tender yean, and of feeble and 
delieale health, and where, therefsre, the ne- 
cessity oi maternal oaze is evident, is found to 
be in the custody of the mother, the law will 
not interfere to remove it from such custody. 

Bat where a child has arrived at the age when 
the Boperbr judgment of the father may be im- 
perteat in Uyiag the foundation of its future 
edacatioa and mental training in reference to its 



ftttare establishment in life, the court will per- 
mit the father to have such custody, inasmuch 
as the superintendence and judgment of the 
father will better subserve the true interests of 
the infimte than those of the mother 

The circumatanceB of this case suffi- 
ciently appear in the opinion of the learn- 
ed iiidffo 

The case occupied the attention of hiar 
honor for several days, and was argued 
with great ability. 

David Patd Brown and Livingston Liv- 
ingston, for Dr. Gregg, the relator. 

Isaac Dayton and J, W, Gerard, for 
Mrs. Gregg, the respondent. 

Oakley, J«— The writ of habeas coipus 
in this case was sued out by Doctor Wil- 
liam Gregg, of the city of Philadelphia, 
to bring up the body of his in&nt son, de« 
tained illegally, as was alleged, in the 
custody of his wife, in the city of New- 
Yoik. 

By the return to the writ, it appeara 
that Doctor Gregg and Mary £. Wes- 
tervelt were married ou the d6th day of 
June, 1838. The Doctor settled in Phil- 
adelphia, as a physician, and there, on the 
25th day of May, 1841, the only child of 
•the marriage, a son, was bom. Imme- 
diately after its birth, as Mrs. Gregg al- 
leges, the treatment of her husband be- 
came not only unkind but cruel, and in- 
deed inhuman, and finally, in the montli 
of March, 1842, believing, aa she saya, 
that she could not continue to live with 
him without endangering her personal 
safety, she left his house, taking the child, 
then about ten months old, with her, and 
came to New- York, where she has since 
resided, under the protection of her Ihto- 
ther and other members of her family. 

Doctor Gregg, in his answer to this re- 
turn, denies very fully all these allegations 
of cruel and harsh treatment, ami it ia 
one of the noost painful circumstances of 
this case, that the husband and wile are 
opposed to each other iu their respective 
statements, under oath, in a degree that 
renders it very difficult to resist the con- 
viction that on the one side or the other^ 
there has been a wilful departure fimn 
the truth* 
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The parties being thas at issue, have 
gone very extensively into evidence, both 
oral and documentary, to sustain their 
respective allegations. I listened very 
attentively to the proofs when they were 
read, and to the very minute and able 
discussion of them by die counsel. With- 
out going into any detailed examination 
of them here, their general result and 
effect, as I estimate them, may be briefly 
stated. It appears that family difficulties 
arose between the paities, the precise 
nature and origin of which catmot be with 
any certainty determined from any legal 
or competent evidence. These difficul- 
ties seem to have been at one time re- 
moved and harmony restored by the in- 
tervention of a mutual friend. This re- 
conciliation took place after the occur- 
rence, according to the statement of Mrs. 
Gregg, of many of these acts of harsh 
and cruel treatment on the part of her 
husband, which she now assigns as rea- 
sons for leaving her husband's house. A 
renewal of this harsh and cruel treatment 
after the reconciliation, and in a greater 
degfree, is averred by Mrs. Gregg, as the 
immediate cause of her return to her 
fritods in New- York. 

It appears to me that there is nothing 
in the evidence to support these allega- 
tions ; and upon the wnole case I must 
say, that the attempt of Mrs. Gregg to* 
establish by proof any justifiable or rea- 
sonable ground of separation from her 
husband has failed. 

I am very well aware that in the pri- 
vacy of domestic retirement there may 
be a course of conduct on the part of the 
husband which may render the life of the 
wife miserable, and even intolerable, 
without the power on her part of esta- 
blishing it by evidence, or on his of show- 
ing any circumstances in excuse or ex- 
tenuation. But in a proceeding of this 
kind, I can look only to the proof befoi*e 
me, and it is the less important to exam- 
ine more particularly the evidence on 
this head, as it is quite clear that what- 
ever may be thought to be its general as- 
pect, there is no fact established which 
can justly be considered as affecting un- 
fiivorably the character of Doctor Gh*egg, 
or his general fitness for the care and 
custody of his child. It is in this view 
alone that upon a proceeding under 



the writ of habeas corpus the judge can 
consider the circumstances which nay 
have attended the separation of the (it- 
rents. So long as those circumstances 
do not prove either parent personally dis- 
qualified for the safe custody of the child, 
they are immaterial. 

It appears also in evidence that bolh 
father and mother are persons of good 
moral character, and botK of sufficient 
pecuniary means to enable them properly 
to take charge of the child, and that the 
child, though never having been subject 
to any complaints other than those which 
are ordinanly incident to childhood, is of 
delicate health, and in the judgment of 
the only physician who has been exa- 
mined in relation to it, still requires the 
cars of the mother. 

In this state of the case, the questbnis 
presented, whether I am bound by the e^- 
tablbhed rules of law to order that tiie 
custody of the child shall be surrended 
by the mother. 

On the hearing, it was contended by 
the counsel for the relator, that in the ab- 
sence of any personal disqualification of 
the father for the safe custody of the 
child, the law establishes his positive right 
to it, to the exclusion of the mother, 
without regard to any other circumstance. 
On the part of the respondent, it was in- 
sisted that the rule of law in this state is, 
that it is not only the right, but the duty 
of the judge to consider only the interest! 
of the child, and to exercise a sound dis- 
cretion, under the circumstances of the 
case, indetenniningthe question **^^[Jjf 
custody in which it should be placed. 
Numerous authorities beanng upon tw 
question, were cited from the Bngush 
books, and from the decisions of the coarls 
of this state, and of other states of the 
Union. I have had occasion heretofore 
to examine most of these authorities, and 
I have again looked into them, after bear- 
ing the comments of the counsel, and es' 
pecially into the more recent ^**^JT 
cided by the higher courts of Naw *<)»• 
It is from these that I must derive tB^ 
rules that are to eovem in dispose"? o^ 
the question now before me. ^*. ?^ 
here enter into any detailed examinata^ 
of these cases, as it would ^^^^^^ 
tition of what has been several **'"*!lv?|, 
by others, but shaU content mywB ^*" 
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aoEtracdng from them the princip]eft which 
they appear to establish. 

The general doctrine, that the father 
has an absolute right to the custody of his 
child, if personally unobjectionable, does 
not seem to be sustained by the law of this 
Btate as expounded by its highest Cribu- 
nab^i It is a matter of frequent occur- 
rence that this supposed absolute right is 
made to yield to the mere will of the 
child. In cases where the child is of suf- 
ficient discretion, though still an infant in 
the eye of the law, to make a choice for it- 
self as to the disposition of its own per- 
son^ all the court does under the writ of 
habeas corpus, is to see that all restraint 
is removed, and that such choice may be 
freely mode ; and this choice may be not 
only in favor of either parent against the 
other, but is not unfrequently opposed 
to the wishes and claims of both, the child 
preferring to place itself in the care and 
custody of Bti-angers. 

The question then as to the alleged su- 
perior right of the father, can only arise 
when the child cannot, as tn the present 
case, choose for itself, and here the real 
point at issue between the parties presents 
nae]£f the relator contending that in such 
a case the law determines that the safest 
place for the child is under the care and 
custody of the &ther, and the respondent 
ioaistiog that the question is left at large, 
lo be determined by the court exercising 
a sound discretion, and acting solely in 
reference to the interests of the child un- 
der the circumstances of the case. Both 
positions assume that the real interest of 
the child is the principle which must go- 
vern, but they diflTer as to the mode by 
which that interest is to be asceitained 
and determined. 

It would seem, then, that the real ques- 
tion in these cases is not what are the 
rights of the father or mother to the cus- 
tody of the child, or whether the right of 
the one be superior to that of the other, 
^ but what are the rights of the child ; and 
I cannot but thii^k that much of the ap- 
parent conflict in the various decisions of 
the courts in these cases, and in the rea- 
soning which has been resorted to, to sus- 
tain them, has arisen from loose and un- 
defined notions as to the nature of the 
questions involved. They have not un- 
frequently been treated as if they were 



cases involving the rights of property 
rather than mere personal rights, and as 
if the parents were setting up conflicting 
claims to a property in the child, ^e 
true view is that the rights of the child 
are alone to be considered, and those 
rights clearly are to be protected in the 
enjoyment of its personal liberty, accord- 
ing to its own choice, if arrived at the age 
of discretion, and if not, to have its per- 
sonal safety and interests guarded and 
secured by the law acting through the 
agency of those who are called upon to 
administer iL 

On a careful consideration of all the 
cases on this subject in our own courts, 
and particularly of the case of Barry v. 
Mercein, which was repeatedly under dis- 
cussion in the highest tribunals of the 
state, I am satisfied that the position 
contended for by the respondent's coun- 
sel on the present occasion is correct, 
and that, according to the spirit of all 
the decisions, the question at issue be- 
tween these parties must be determined 
by the exercise of a sound discretion, 
having reference solely to the present 
interests of the child. In all the cases, 
even those in which the superior right 
of the father seems to have been most 
strongly maintained, the principle is 
clearly recognized that there may be 
circumstances irrespective of any per- 
sonal disqualification of the father wnic}i 
may defeat his claim. 

The discretion which is thus to guide 
in the decision of cases like the present 
is not an unregulated or arbitrary discre* 
tion of the judge, for that has been just- 
ly said to be "the law of tyrants," but a 
discretion governed, as far as the nature 
of the case will admit, by fixed rules and 
principles. It is certainly somewhat dif- 
ncult to define these rules and principles 
with precision, but keeping in mind that 
the present interests of the child are 
alone to be consulted, I think they may 
be safely sought, for in considerations 
connected with its age and health. 

Where a child is found in the custody 
of its mother, of tender years, or of feeble 
and delicate health, and where the ne- 
cessity of maternal care is evident, the 
law vriil not interfere to remove it from 
such custody* and could not do it without 
shocking the common sense and feeling 
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of mankind. But where the child has ar- 
rived at an age at which it hecomes im- 
portant to determine upon its course of 
education and mental training in refer- 
ence to its future business and establish- 
ment in life, it may reasonably be sup- 
^ posed that the superintendence and judg- 
ment of the father will better subserve its 
true interests than those of the mother. 
While the physical safety of the child, and 
the incipient stages of its education are 
the chief objects to be regarded, it is 
quite clear from observation and expe- 
rience that these may be safely intrusted 
to the mother, and that in general, under 
such circumstances, maternal is more safe 
and effectual than paternal care and su- 
perintendence. 

In applying these principles to the case 
now before me, and considering the ten- 
^r age of the child, its somewhat deli- 
cate health, and its tendency to certain 
diseases, which in the judgment of the 
physician, who is most capable of express- 
mg an opinion from the opportunities 
which he has enjoyed of forming one — it 
Seems to me that a regard to its real wel- 
fare forbids my interfering with its pre- 
sent situation. I find the child safe where 
it is in the custody of its mother, requiring 
her care and watchfulness, and not in my 
opinion, having yet arrived at an age when 
the superior judgment of the father 
would be important in laying the founda- 
• tion of its future education and intellec- 
tual culture. 

With diese views of the spirit of the 
law, as fairly inferred from all the cases 
on the subject which have been decided 
in this state, and in the exercise of that 
judicial discretion, by which I must be 
guided, I can only say, as did the Chan- 
cellor in the case of Barry v. Mfreein, 
that in my judgment no good reason now 
exists for removing the child from the cus- 
tody of the mother. 

fn coming to this result, I cannot but 
express the hope that means may yet be 
found of reconciling the pai*ents of this 
ehild, and that, in a spirit of mutual con- 
cession, and under a sense of their obliga- 
tions and duties to each other and to the 
good order of the society in which they 
Sve, and, above all, from a regard to the 
ivcAftre of their child, they vrill terminate 
this painful controversy, and give no occa- 



sion for any future interference of dielsw 
in their domestic concerns. 



SALVAGE. 

RULE OP COURT AS TO COSTS WHERE TIN- 
DBR IS MADE AND RKFirSBD. 

The following opinion of Dr. Lushing- 
ton in a case of sajvage, where a tender 
was made and refused, is worthy a pe- 
rusal: 

• Dr. LtJSHiNOTON. — The ordinary rule 
of the Court is that, when a fonder w 
made and rejected, and then proBouDced 
for, the sentence shall be followed with a 
condemnation in costs. However, there 
has been a great change within the Itrt 
few years in the practice of other coarts, 
on the subject of costs. I allude mare 
particularly to the opinions of Lord Got- 
tenham and the Master of the Rolls, who 
have said that costs are given, not with s 
riew of punishment, but as a matter of 
justice to the other paity ; and I have 
considered how far these cases can be ap- 
plied to salvage. I confess I have great 
difficulty in applying them with ri^ty, 
and fer this reason, that there is in salvage 
something so loose, indefinite, and inca- 
pable of being determined by the best 
constituted minds, when looking only at 
their own case, that I am not inclined to 
press the doctrine to its full extent 
Where there has been an ofier so con- 
siderable, that upon the face of the pro- 
ceedings, it ought to have been accepted, 
I must administer justice in the manner 1 
have referred to, while however, in the 

g resent case, I think the tender ought to 
ave been accepted, yet looking at & va- 
lue of the property, and other ciTCumstsn- 
ces, I am unwilling to deprive the parties 
of their reward, ai^ I do not think it woakl 
be an advantage to the public that I should 
do so, because there is an ingredient is* 
these cases beyond justice between man 
and man, the inducement to employ eveiy 
eHbrt for the preservation of property and 
the advancement of the several interests of 
the maritime community. The parties 
must, therefere, each pay their own coats. 
7%e WUUamSj {reported im Pemi. h^ 
Journal f «o^..6, p, 390.) 
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ENGLISH CASES. 



In (£iiatutt^. 

Belbre the Right Honorable Lord Chancellor 
COTTENHAM. 

Breynton v. The London and North- 
WK8TERN Railway Company — 19th De- 
cember, 1846. 

RAILWAY ACTS — CONSTRUCTION — RBFER- 
BNCE TO PLANS AND SECTIONS. 

The principlo laid down in the case of The North 
British RaUway Company ▼. Tod, (reported 
•■U, pi 141,) with regard to a reference to plans 
aa4 M^i^ns recognized and carried ont 

The plaineiff, William Breynton, was the 

owner of a piece of land in the parish of 

Annitage, in the county of Stafford, and 

of a brick-kiln and other works erected 

thereon. The railroad from Stafford to 

Rugfbj crossed over a portion of the land. 

Tba railroad had been purchased by the 

London and North-western Railway 

Company, the present defendants ; and 

the question in dispute was, as to how far 

the company were entitled to interfere 

with a certain carriage-road which passed 

over the plaintiff's land, and the use of 

which was of considerable value to the 

Slaxntiff. The Trent Valley Railway Act, 
eing the act under which the railroad 
was made (8 & 9 Vict. ch. cxiii.,) made 
special provision for enabling the com- 
pany to carry their railway on a level with 
this carriage-road. By an agreement, 
dated the 26th July, 1846, and made be- 
tween the plaintiff of the one part, and 
the agent m the railway company of the 
other part, after reciting, that, by an^ act 
of parliament, known as the Land Clau- 
ses Consrilidation Act, provision is made 
for settlement by arbitration of all mat- 
ters connected with the sale of lands for 
public purposes ; and after reciting, that 
the compant was desirous of }>urcbasing 
certain lands from the plaintiff in the 
parish of Armitaee, for the purpose of 
oomtnicting a railway ftt)m Stafford to 
Rugby, according to a certain plan and 
section thereof deposited with the parish 
clerk of the said parish, which said lands 
had been staked out by the agents of the 



said company, and contained bj admea* 
surement 1 r. 38 p. ; it was witnened, that 
the plaintiff agreed to sell, and the agent 
of the company agreed to pnrchaae, the 
land in question. Sahseqnently to tins 
agreement, the company found it advisa- 
ble to alter their planof oanying the rail- 
way on a level with the carriage-road ; 
and thereupon the plaintiff filed a bill for 
an injunction on the ground of the injury 
inflicted upon him by this akeration. On 
1st October, 1846, an injunction was ob- 
tained ex parte to restrain the company 
from lowering or excavating the carnage- 
road, so as to interfere vrith or affect the 
complainant's land in any manner incon- 
sistent with the provisions of the Trent 
Valley Railway Act of Parliament, or the 
plans and sections therein referred to, or 
the agreement of the 26th July, 1846. 
This injunction was subseeuently dissolv- 
ed by the Master of the Rolls, and the 
case was now brought by way of appeal 
before the Lord Chafciclllor. 

Cooper and Coo/fce, for the plainCtfl^ the 
appealing party, contended, that the eon* 
tract of the 26th July, 1846, was enfeaied 
into, and must be construed, on the foot- 
ing of the plans and sections to which in- 
ference was therein made ; and thai these 
showed that the company were acting 
under the provisions or their act, and in- 
tended to pass the carriage-road on a 
level ; that the change of plan bj the 
company was injurious to tne plaintiff; 
and that the plaintiff was therefore enti- 
tled to the injunction prayed by his Ull, 
or, at all events, that some direction 
should be given, so as to secure to him 
additional compensation. [They refer red 
to the Land Clauses Consolidation Act, 8 
& 9 Vict. c. 18, and cited Jonei v. The 
Great Weetem Railtoay Oomptmff, (1 
Railw. Cas. 684.) In the course of the 
argument, the Lord Chancellor referred 
to the case of the NortA Briiisk Railway 
Company v. Tod, recently decided by the 
House of Lords, and a report of which, 
so ftir as relates to the point under dis- 
cussion in the present case, will be found 
in N. Y. Legal Observer, p. 141, 

Ths Lord Chanorllor, (without call- 
ing on the other side.) TUs seems to me 
a very plain ca^e. It tonw on the agree- 
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ment ; beeaose, under the particular act, 
the company have a right to para the road 
on a level, a thing most objectionable, if 
it can be avoided ; and by the general act 
they would have power to pass under the 
road. Have they parted with these pow- 
ers by their agreement? There is no 
such contract between the plaintiff and 
the company. The contract is, that the 
company, having to pass over the land, 
therefore agree to purchase the land. To 
show this, I need only refer to the insuni- 
ment itself. It recites, that the company 
aie desirous of purchasing the plaintiff's 
land, for the purpose of constructing their 
railway according to a ceitain plan and 
section thereof, deposited with the parish 
clerk, and that the land has been staked 
out by the agents of the company ; the 
cootract, then« is to sell, that is all. It is 
only saying, " we have staked out certain 
land, deposited our plans, and now we 
wish to purchase." From this contract, 
the necessity of lowering the road may 
arise, but this contingency is no part of 
the contract. The company may make 
a road over the land at any time, and 
lower the carriage-road afterwards, and 
if any damage should arise from so doing, 
compensation must be made to the par- 
ties wjured. So far as the plan is ne- 
cessary to the contract, it becomes by 
reference pait of the contract, but so far 
as it is not necessary to the contract, re- 
ference does not make it part of the con- 
tract. Quo €ul the plan then, so far as 
lowMittg or not lowering the road is con 
cerned, the agreement is silent. As to 
iqjury to the plaintiff, there is none. If 
any injury is caused in the construction 
of the railway there is compensation un- 
der the provbions of the act. If it arises 
from any thing unconnected with the con- 
struction of the railway, the contract has 
nothing to do with it, and the case must 
be put on quite different grounds. The 
exhibition of the plan cannot be referred 
to in order to raise an equity between 
parties. There is no ground for granting 
an injunction. The act says that tlie rail- 
way company may, from time to time, 
make the railway. The argument ou thu 
other side is this : that when once rhey 
have shown an intention to make it in 
one particular mode, there can be no 
change or alteration. There is no ground 



for this argument The present applies* 
tion must be refused. 



in tl)e (SinttVLB StncI). 

Before the Right HouorableTHOM AS DENHAN. 
Lord Chief Justice of the Queen's Bench, and 
the rest of the Judges. 

Paull ei ux v. Simpson. — ^26 June, 1846. 

Declaration in covenant, chaining the dafesdint 
as assignee of a lease, alleged that all the esUte 
of the lessee then to come and unexpired of and 
in the demised premises, by assignment thereof 
then made, legally came to and Tested in \h» 
defendant It appeared, that, on the dealh of 
the lessee intestate, his widow remained ia p«- 
session for nine months, paid the rent and took 
posseaslou of her husband's efiects. At th« end 
of that time, defendant, her son-in-law, with 
her oottonrrence, went to the agent of thelewv 
and said that he was going to bold oader tJM 
lease until the end of Uie term ; he did accord- 
ingly occupy the premises, and paid the reot till 
the lease expired. No administration wai taken 
out to the efiects of the lessee. Held, fint* tfa>t 
the jury having negatived an asstgnmant ia 
writing, the defendant was not chargeable aa 
an assiguee in fact : secondly, that an asaiga* 
ment by act of law would support the allegatioD 
in the declaration, but that the defendant was 
not an executor de son tort, and was not charge* 
able as assignee in law. 

Covenant by the executrix of the lessor 
against the assignee of the lessee for ood> 
payment of rent, and for breach of a 
covenant lo repair. The declaration wu 
in the usual form, and alleged, that, after 
making the lease, and during the term 
thereby granted, all the estate, &c., of 
John Wilkin, (the lessee,) then to come 
I and unexpired of and in the demised pre- 
mises, by assignment thereof then made, 
! legally came to and vested in the defeiid- 
! ant. Plea : that all the estate, &c. of J* 
I Wilkin of and in the demiscil premises, 
: by assignment thei*eof then made, did not 
come to or vest in the defendant, in man- 
I ner and form, &c. Issue thereon. Oa 
' the trial, before Wightman, J., at the Uid- 
[ dlesex sittings after Trinity term, 184^, it 
' appeared that the lease was granted by 
Harwood, the lessor, to Wilkin, for a term 
which would expire ou the 9th Scptem* 
: ber, 1844 ; Wilkin died intestate iu Jaiy» 
1 1841 ; upon his death his widow continu- 
I ed in possession for about nine montb, 
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and paid the reot and took possession of 
all bis effects. At the end of that time, 
with her concurrence, the defendatit, who 
was her son-in-law, brought the lease to 
the agent of the executrix of the lessor, 
and said that he was going to hold under 
the lease until the end of the teim ; and 
he* continued to occupy the premises and 
pay the rent till the lease expired. No 
administration had been taken out to the 
effecta.of Wilkin, the lessee. It was con- 
tended for the defendant, that he was not 
chargeable as assignee, by reason of his 
occupying the premises and paying rent ; 
and that the circumstance of his being 
executor de wn tart, would not make him 
assignee in law. The leai-ned judge di- 
rected the jury that they might infer that 
the defendant was assignee in fact, but 
that they miist be satisfied that the as- 
signment was in writing ; and he left to 
tbem the questiou whether there had been 
an assignment in writing. The jury found 
for the defendant. In the foUowmg Mi- 
chaelmas Term a rule nisi for a new trial 
was obtained on the grround that the di- 
rectiou was too narrow, inasmuch as there 
might have been an assignment by opera- 
tion of law; that the defendant might 
have taken by his own act as executor 
desom tart, because a person who takes 
fimn an executor de son tort, is himself 
executor de son tort; also, on the ground 
of the verdict being against evidence. 

Lusk, now showed cause. — An assign- 
ment from one party to another can only 
be by wiiting, unless where it is by opera- 
tion of law, when a party takes as executor 
or administrator, whether rightfully, or 
de son tart, or as assignee of a bankrupt. 
It cannot be maintained that a person 
who takes from an executor de son tart, 
becomes himself executor de son tort. 
The fact of a person being in possession 
hi only evidence of his being aHsignee. 
[Fatteson, J. — ^In Derisley v. Custance, 
(4 T. R. 75,) it was held that the alleea- 
tioDy that the term came to and vested in 
the defendant by assignment thereof, was 
proved by showing that he was heir at 
law : the words '* then and there made," 
are merely formal. WightmoM, J. — It is 
aaid that the ordinary form suffices when 
the party is assignee in point of law : the 
words ** then aM there made," do not 



add any thing. Lord DenmaMf C. J.— 
I If the paity is assignee by virtue of his 
becoming heir, no assignment is thea 
I made.J The mode in which the partT 
I has stated his title ought to be proved. 
I [ Wightnum^ J. — The title is the assign- 
ment, however made.] Suppose it was 
alleged that it came to the party by in- 
denture of assignment. [ Wighimaa^ J.^— 
If the plamtiff states the mode of the aa- 
signmeut, he may be bound by it.] [He 
cited Hyde v. Moakes, (5 C. & JP. 42;) 
BoUing v. Martin, (1 Camp. 317.)] If a 
person who takes from an executor de 
son tort, is himself executor de son tort, 
any person who buys from an executor 
de son tort, becomes executor de son tart. 
In Williams on Executors, 191, dd edit., 
it is said, " If another man takes the 
goods of the deceased, and sells or gives 
them to me, this shall charge him as exe- 
cutor of his own wrong, but not me ;" 
citing Grodolph, part 2, c. 8, s. 1 ; Com. 
Dig., '* Admmistrator," c. 2. The de- 
fendant in this case took the term by gift 
fi*om the widow. 

Sir John Bailey, contra. — ^An assign- 
ment by act and operation of law would 
support this issue. [Lord Denman, C. J. 
— > W e do not wish to hear that point fur^ 
ther argued. But what is the evidence 
of an assignment by act and operation 
of law 1] The defendant, having taken 
to the lease and occupied the house, dealt 
with the assets of the deceased ; and that 
makes him executor de son tart, [Lord 
Denman, C. J. — You must contend that 
every possible dealing with the property 
of the deceased, would make a party 
executor de son tort,] That would oe so 
when a party deals with the assets of the 
deceased as if he had a right to do so. 
There is a distinction between goods apd 
a lease ; a person who possesses the lat- 
ter at one tm:ie does not possess it for the 
whole term. In Com. Diff. " Adminis- 
trator," c. 2, it is said, " So if a man takes 
goods out of the possession of the lawful 
executor or administrator, it does not 
make him executor de son tart," But the 
defendant has taken the remainder of the 
term, and has enjoyed it, there is nothing 
to prevent him from being executor rfs sow 
tort, though another person had prerioiM- 
ly been so. 
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Lord Denman, C. J. — I should have 
been of opinion thctt an assignment in 
wntrng was necessary, in order to charge 
the defendant os assignee in fact. But 
the question iSy whether the defendant can 
be charged as assignee in law. If he is 
executor, or etecutor de Mm tort, it is 
clear he may. I can understand, that, in 
case of collusion, a person who comes in 
un4er one who has made himself executor 
de B<m f^^, would himself become liable 
as executor de eon tort / but that is not 
the case here. On the contrary, the 
widow deals with the property of the de- 
ceased, and the defendant did not inter- 
fere with it Now, we have a direct au- 
thority in the passage cited from Williams 
on Executors, and therefore I think, in 
this case, the widow, and not the defend- 
ant, was executor de eon tort. And there 
is no distinction between goods and a 
lease ; because a term vests absolutely, 
unless there is a provision to the con- 
trary. 

Patteson, J. — The question, whether 
the defendant took as assignee, was right- 
ly left to the jtnry. As to the question, 
whether the defendant is chargeable as 
assignee in law, the authority mentioned 
by my Lord is precise, that the defendant 
was not executor de son tort ; and then 
there is nothing to show that the defend- 
ant came in by operation of law. 

"WicHTMAN, J* — The evidence in this 
case showed that the defendant took the 
premises from a person who was executor 
de son tort; and the question was, whether 
he took from her by assignment. Strictly 
speaking, there can only be an assign- 
ment in fact by writing, in pursuance of 
the statute of frauds, in contradistinction 
to an assignment by act and operation of 
law. An assignment in writing was nega- 
tived by the jury. Then there was no 
evidence in this case to warrant the sug- 
gestioQ that the defendant might be 
charged as an assignee in law, on the 
ground that he was executor de son tort. 
The effects of the deceased were adminis- 
tered by the widow, though in her own 
wrong ; and there is an express authority, 

* ColttridfB, J., WW absent 



that a person taking from an executor it 
son tort is not chargeable as an executor 
de son tort ; and that seems reasonable, 
otherwise there would be no end to the 
namber of persons who might be chained 
as executors de son tort. In the case ofa 
lease longer than the present, wbich 
might be assigned through several suc- 
cessive hands, all of them would become 
liable. It is much more consistent with 
good common sense, that the rule should 
be as it is there laid down. 

Rfde discharged. 



RooEBs V. Kenway. — 27th June, 1846. 

Goods were depoeited with R. upon the premim 
of pUintifi; M wcnrity for any som of mooey 
due, or to become dae thereafter, with aothority, 
in default of payment, to tell. Some of \i» 
goods were removed by R. from time to tIii)e,aDd • 
others deposited in lieu of them. The ibehff 
took them in execution, in an action agaioft It 
at the suit of defendant In an interpMer it- 
sue to try whether they were the properly of the 
plaintiff or not — Held, that the special property 
which plaintiff bad in them, supported the af- 
firmative ; and that they could not be taken in 
execntion. 

Issue under the interpleader act, tried 
before Coleridge, J., at the summer assises 
at Chelmsford, in 1845, in the commoD 
form, to try whether certain goods, seized 
by the sheriff of Essex in an execution at 
the suit of the defendant, against one 
William Rowe, were at the time of such 
seizure, the property of the piainlifft 
Rogers, or not. On the trial, it appeared 
that Rowe, who was a builder, being in- 
debted to Rogers, had deposited goods 
^ith him under the following memonuh 
dum : 

" Mr. Thomas Rogers : Sir — ^In con- 
sideration of your having given cash for 
several bills of exchange, bearing my wg- 
nature, and drawn by you upon my re- 
sponsibility and recommendation, I hei^- 
with deposite about »^00 slates; between 
thirty and forty slate chimney jambs, com- 
plete and ready for fixing up; twenty 
sink stones ; a quantity of stone paving ; 
twelve large stone logs, for laying down 
to given purposes ; a quantity of Bath 
stone coping, and several stone steps and 
stone slabs ; fourteen wheelbarrows sod 
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fi&y-eix deal planks ; and the whole of 
these things are now upon your land at 
Maryland Poipt, Stratlord Essex, as col- 
lateral security for any sum of money 
DOW due or owiog, or which may become 
due hereafter, or owing by viitue of any 
bill of exchange, I O TJ's, or in any other 
way whatsoever or howsoever; and I 
farther authorize ypu, in default or non- 
payment on my part, to sell, bv private 
or public sale, the whole of the foreeoing 
aiticles named, and accouut to me, (m ac- 
coimt of debit and credit for the same,) 
showing how the account may then stand 



between ue. 



•William Rowe." 



Rowo moved some of the materials 
from time to time, aod deposited others 
in lieu of them. On the 10th March, the 
sheriff seized the goods in execution upon 
the plaintiff's premises. The jury found 
a verdict for the plainti£^ on the question 
whether the memorandum was given 
htmdjide^ or was a colorable contrivance 
to protect the goods against an execution ; 
bat the Jearaed judge directed a verdict 
to be entered for the defendant according 
to his construction of the memorandum, 
reserving leave to move to enter a verdict 
for the plaintiff. lo the following Mi- 
chaelmas term, a rule nin accordingly 
was obtained, against which 

PeariOM, showed cause. — First, some 
of the goods seized were not the same as 
had been deposited with Rogers under 
the memorandum ; and the plaintiff is en- 
titled to a verdict for them. The memo- 
randum could not give the transferree a 
property in goods not upon the plaintiff's 
premises at the time of the assignment. 
(TapJUld V. HUman, 6 Man. & G. 245 ; 
Gale V. Bumell, 10 Jur. 198.) [Patte- 
tan^ J. — The memorandum does not seem 
to point to any future acquired property.] 
Secondly, a pledge* or mortgage of 
goods and chattels does not confer a 
property in them to the pawnee or mort- 
gagee. In detinue, the declaration in 
which states that the plaintiff was pos- 
sessed as of his own property, a lien 
mast he pleaded specially ; {Mason v. 
ForneU, 12 Mee &W. 674, over-rulinz 
Lane v. Pearson^ in note to White v. Teal^ 
12 Adol. k Ell. 116; 4 Per. & D. 43 ; 
5 Jur. 1037 ; Whitehead v. Harrison, 6 



Q. B. Rep. 423; 8 Jur. 894; Bamewall 
V. Williams, 7 Man. & G. 403 ;) so also 
in trover, which involves the right of pro- 
perty and right of possession. White v. 
Teal, 12 Adol & £U. 113.) The sheriff 
might have sold the goods subject to the 
lien of the plahitiff. " Goods pawned 
may be taken on an execution against the 
pawner upon satisfaction of the pledge." 
(Tidd. Pr. 1003, 9th ed.) 

Montagu Chambers, contra. — Part of 
the goods were deposited under the 
memorandum, and other part at different 
times, giving the plaintiff a lien upon 
them. As to the first, the plaintiff holds 
them as a pledge, with a power to sell. 
The sheriff has no right to seize goods 
held in right of a lien upon them. {Legg 
V. Evans, 6 Mee. & W. 36.) As to the 
question what is meant by issue of pro- 
perty or no property, a lien confers a 
special property, which entitles the party 
to detain the goods as against a stranger 
until his claim is satisfied. In trover, a 
plea of no property in the plaintiff means 
no property as against the defendant. 
{Nichols v. Bastard, 2 Cr. M. & R. 659.) 
[Patteson, J,: — In Richards v. Symons, 
(10 Jur. 6,) a right of lien, confetred 
upon the defendant by the plaintiff, sup- 
ported a plea in trespass, that the chattel 
was not the property of the plaintifl'.] 
When the judee directed this issue, he 
meant to introduce the question as to spe- 
cial as well as general property. 

Lord Denman, C. J. — ^If a debtor has 
pawned his goods, the sheriff can do no 
more than sell the duplicates ; they are 
all the interest of the execution debtor in 
the goods ; he cannot get the goods with- 
out paying the money for which they are 
pledged. Legg v. Evans, (6 Mee. ac W, 
36,) is a case directly in point, and it was 
much considered. 

Patteson, J. — The case of Legg v. 
Evans is directly in point, because the 
action in that case was brought against 
the sheriff who had seized the goods in 
question, of which the plaintiff in trover 
stated that he was lawfully possessed as 
of his own property. If in tnis case any 
goods were taken which were not in 
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the poBsesflion of the plaintiff, that would 
make a difference ; no question of lien 
would then arise. 

Williams, J. concurred.* 

Rule dbsoluU, 



Pktch and Wipe v. Lyon. — June 2, 1846. 

Debt by husband and wife. Fiwt count for inte- 
rest on money lent to plaintiflT, M., the wife, while 
unmarried ; second count for money due from 
defendant to plaintiff, M.. on an account stated. 
Plea, never indebted. The following memoran- 
dum, signed by the defendant, was given in evi- 
dence : — *' I beg you will not proceed against 
me for Mrs. M.G. for the 1002. and interest which 
I owe her, and I will pay her the interest, amount- 
ing to %U, due on the 23d November next, and 
the principal as soon as I am able." The at- 
testing witness stated that he had heard plain- 
tiff's attorney, in the presence of defendant's at- 
torney, sav that the debt was owing by the de- 
ceased husband of defendant to a former husband 
of plaintiff, M. He added, that it was said in 
casual convenrntion ; but a proposal had been 
made to dispense with his attendance as a wit- 
ness. There was other evidence that the debt 
was not due from the defendant in her own 
right, nor to plaintiff, M., in her own right: 
—Held, first, that the statement of plaintiff's 
attorney was not receivable against plaintiff, as 
an admission ; secondly, that the memorandum 
vras not evidence of defendant being indebted to 
frtaintiff, M., on an account stated. 

Debt. The declaration stated that the 
defendant was indebted to Mary, the 
plaintiflf's v^rife, while sole and unman-ied, 
in 60/., for interest upon, and for the for- 
bearance by the said Mary to the de- 
fendant, at her request, of moneys due 
and owing from the defendant to the 
said Mary, and in 100/. for money 
due from the defendant to the said Ma- 
ry, while sole and unmarried, on an ac- 
count stated. Pleas, first nunquam in- 
debitatU ; secondly, fraud. On the trial, 
before Coltman, J., at the sprine assizes 
for Yorkshire, in 1845, the following 
memorandum was given in evidence by 
the plaintiffs : 

" Market Weighton. Oct. 15, 1842. 

"Mr. Carr: Sir — I beg you will not 
proceed against me for Mrs. Mary Clarke, 
for the lOOL and interest which I owe her, 



Wightman, J., and Qoleridge, J., were absent 



and I will pay her the interest, amount- 
ing to 9/., due on the 23d November next, 
and the principal as soon as I am able. 
I am, yours &c., Jane Ltoh. 

"Witness, Charles Carr." 

Mr. Can*, the attesting witness, who 
also drew up the memorandum, was 
called to prove the defendant's signature, 
and he was asked in examination, whether 
he had not heard the plaintififs attorney, 
in the presence of the defondant's attor- 
ney, on the Thursday preceding the trial, 
say that the debt was owing by the de- 
ceased husband of the defendant to 
Robeit Clarke, the former husband of 
the female plaintiff, who died in 1842. 
This question was objected to on behalf 
of the plaintiffs. In answer to a question 
by the judge, the witness stated that it 
was said in mere casual conversation, but 
that a proposal had been made with a 
view of aispensing with his evidence. 
The learned judge was of opinion, that 
the admission sought to be given in evi- 
dence was made in the course of a die- 
cussion whether the attendance of the wit- 
ness should be dispensed with, and there- 
fore allowed the question to be answered ; 
and it was answered in the aflirmative. 
There was other evidence to show that 
the debt was in fact due from the husband 
of the defendant to Robert Clarke. It 
was objected that there was no evidence 
of any accounting by the defendant in 
respect of money due from her to the fe- 
male plaintiff*; that the memorandum at 
most amounted to a promise, in respect of 
a supposed liability of the defendant to 
pay the debt of her husband ; and that 
the declaration should have been specially 
on the agreement. Under the du^ection 
of the learned judge, the jury found a 
verdict for the defendant on the first issue 
and for the plaintiff on the second, leave 
being reserved to move to enter a verdict 
for me plaintiff* on the first issue for such 
sum as the court should think fit. In the 
following Easter Tei-m, (Apnl 16,) a rule 
nisi accordingly, or for a new trial on the 
ground of the improper admission of evi- 
dence, was obtained; against which, in 
Trinity Term, (May 28,) 

Bliu and Pathley^ showed cauae. 

First, this was an admission of a fact by 
an agent, within the scope of his authori- 
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ty, {POo y. Sague, 5 Esp. 133.) The law 
infers that the attorney in a cause has au- 
thority to make an admission. ( Gains- 
ford V. Grammixr^ 2 Camp. 9 ; Marshall j 
V. Clff, 4 Camp. 133 ; Ashford v. Price, ' 

3 Stark, N. P. 185 ; S. C, as Ashbourne ' 
T. Price, 3 C. & R. N. P. 48. The ad- ': 
mission hy the attorney of a fact, and an ' 
admission made with the view to obviate ' 
the necessity of proving a fact on the | 
tried, are receivable. Turner v. Railton, 
2 Esp. 474 ; Young v. Wright, 1 Camp. [ 
139, 140. There was no quoation in this ' 
ca^as to whether the statement was with- j 
uut prejudice. Secondly, the memoran- 1 
dum was not evidence of an account 
stated; it must be stated of and concern- 
ing an antecedent debt, which could be 
enforced against the party ; and it may be 
shown that the debt was not existing, 
(Thmasy, Hawkes, 8 Mee. & W. 140,) 
or that the statute of frauds had not been 
complied with. It ought to -appear that 
the account was stated with reteronce to 
former tnuisactions between the parties. 
Clarhr, Webb, 1 C, M. & R. 29. [They 
also cited French v. French, (2 Man. & 
G.644); Pierce v. Evans, (1 C. M. & R. 
291,-5Tyrw. 1042); WdU v. Girling, 
(3 Moo. 79); BartleU v. Dimond, (14 Mee. 
& W. 49, ^Q,)] The cases that will be cited 
on the other side are distinguishable. Re- 
gion V. Haywood, (2 Adol. & Ell. 666,) 
and Roper v. Holland, (3 Adol. &: Ell. 99 ; 

4 Xcv. & M. 668,) depend upon the same 
distiuaion as Barker v. Birt, (10 Mee. & 
^V^. 6,) where the party was estopped 
from denying what he had represented in 
a letter. The plaintiff might have sup- 
[>otied that she owed on account of the 
collateral undertaking, on which she was 
not liable, and, therefore, she is not 
estopped. 

KhowUs, contra. — First, the declaration 
f^r an attorney is admissible or not, ac- 
cording to circumstances. In Gainsford 
V. Grammar, (2 Camp. 9), the attorney 
for tie defendant was sent by the defend- 
ant with specific proposals to the plaintiff, 
and the attorney was not allowed to state 
them, being a privileged communication, 
but a person who was present at the in- 
terviews, was called as a witness, and 
stated them. In Young v. Wright, (1 



Camp. 140,) it does not appear who the 
witness was with whom the attorney hold 
the conversation ; and Lord EUenborough 
drew the distinction, that an admission 
made for the purpose of saving the ex- 
pense of the attenaance of a witness is ad- 
missible, but that whatever the attorney 
says in the course of conversation is not 
evidence in the cause. Here the admis- 
sion was made at a meeting held with a 
view of makine an arrangement for the 
purpose of savmg the expense of the at- 
tendance of a witness, which did not suc- 
ceed. If it had resulted in an aixange- 
mcnt that the witness should be dispensed 
\f ith, the evidence might have been ad- 
missible. Proposals are not evidence, un- 
less something is done upon them. In 
Parkins v. Uawkshaw, (2 Stark, N. P. 
239), where Holroyd, J., said that matter 
of conversation widi an attorney could not 
be received in evidence against his client, 
the convei-sation was between the attor- 
ney for the plaintiff and the agent for the 
attorney for the defendant Secondly, 
if the admission is excluded, there is no 
evidence to overturn the express promise 
in writing, which states a debt due from 
the defendant in her own right There 
is a consideration on the face of it, viz : 
forbearance to sue the defendant It is 
necessary to show that some person was 
liable to be sued. Jones v. As?iburnham, 
4 East, 455. In Remon v. Haywood, (2 
Adol. & EU. 666, 668,^ Lord Denman, 
C. J., said, '' As to the character in which 
the defendant held the money, evidence 
was ceitainly given that the money was 
originally placed in the defendant's hands, 
to be apjplied to the benefit of Mary 
Turner, m such manner as he might 
choose. This, however, is inconsistent 
with his own memorandum, in which he 
says, that he holds the money of Mary Tur- 
ner, to be put in the Savings' Bank. . . He 
must, thei'efore, be considered as their 
(the plaintiffs') debtor for what he has 
not paid." Where a party, promising to 
pay a debt, promises subject to a contin- 
gency, the promise becomes absolute to 
pay upon request, when the contingency 
has happened or the stipulated time has 
elapsed. (Turner v. Smart, 6 B. & C. 
603 ; 9 D. & R. 549. Irving v. Veitch, 
a Mee. & W, 90.) When the party 
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makes an admission and gets the benefit 
of it, the admission is evidence of an ac- 
count stated. The document is an ac- 
count stated and the sura is mentioned in 
it. An account stated alters the nature 
of the debt. In Barker v. Bin, (10 Mee. 
& W. 61, 63). Lord Abinger said, " The 
defendant contends that he is not liable, at 
least in this form of action, because he 
was not a member of the company when 
the debt was contracted. I do not think 
he ought to be allowed to say so now, for 
he has admitted, by this letter, that he 
was a member of it, and in consequence of 
that admission got out of the hands of the 
bankers the money which the plaintitf 
would have otherwise had." 

Chr, adv, vult. 

Lord Denman, C. J., now delivered 
the judgment of the court. — ^We are of 
opinion in this case, that what was said 
by the plaintiff's attorney in conversation 
with the defendant's attoniey was not re- 
ceivable in evidence. It appears not to 
have been said as an admission of any dis- 
puted fact in the cause, but was merely a 
loose converdation, and though spoken to 
the defendant's attorney, not to a mere 
stranger, yet we think the principle laid 
down in Parking v. Hawkshaw, 2 Stark's 
N. P. 239, applies. This would have 
been a ground ror a new trial, if the case 
had gone to the jury ; but, as it did not, 
we Uiink that the present rule to enter a 
verdict for the plaintiff may be discharged 
if the other evidence in the case shows, 
in our opinion, that the action on an ac- 
count stated cannot be sustained. 

Now, it may be difficult to say that the 
memorandum in this case was not evidence 
of an account stated. But as the witness 
who drew up that memorandum distinctly 
proved, on ms cross-examination, that the 
debt was due from the defendant herself 
in her own right, nor to tlie female plain- 
tiff in her own right, but was a debt from 
the deceased husband of the one to the 
former husband of the other, the plaintiff 
failed in showing that the defendant was 
indebted to the femftle plaintiff on an 
account stated; and this rule must be 
discharged. 

RuU discharged. 



3n t\)t (ffjrcl)eqtter Cl)ambrr. 

Before 8ir THOMAS WILDE, Lord Chief Justice 
of the Common Pleas, Bana PARKB, Mr. 
Justice MAULE, Baron ROLFE, Mr. Justice 
CRESWELL and Mr. JusUee WILLIAMS. 

[Error from the Queen's Bench.] 

De Medina v. Grove. — 5th February, 
1847. 

Declaration in case stated, that judgment had 
been recovered against plaintiff for 1060/. 10*. 
daroagesfor breach of covenant; that lOOOLhad 
been paid to, and received by defendant in part j 
satisfaction of the damages ; that defend«nt well 
knowing the premises, but intending to injure I 
plaintiff, issued a ca. »a., on the judgment and 
** wrongrfully and injuriously^ caused it to be en- 
dorsed to levy the whole 10602. lOt. and •* wrong- 
fully and injuriouely" caused plaintiff to be taken 
and imprisoned uiKler it, until he execnted a 
warraut of attorney to enter up judgment to se- 
cure 108U 14«. Hd. whereas at the tims of tak- 
ing of plaintiff under the writ, and givhig the 
warrant of attomey^, much leoi than 1060L lOs. 
was doe upon the judgment: — Held, bad, in ar- 
rest of judgment, for want of an averment that 
the act was done without reaeonable and probable 
cause. 

By Maule, J. — ^That there was a sufficient aver- 
ment of malice. 

Scmble, that suing ont a writ, and endorsing it for 
the whole amount recovered by the jod^nent, 
though part of that sum has been paid, is not the 
ground of an action on the case. 

Case. The first count of the declaration 
stated, that heretofore and before, &c^ to 
wit, on, &c, A. D. 1842, one Patrick 
Strachan, by the judgment of the court 
of common pleas, recovered against the ; 
plaintiff 1060/. 10s, for damages which he 
had sustained on occasion of the breach of ; 
certain covenants made by the plaintiff to i 
the said Patrick Strachan, and for his\ 
coats and charges, &c. That afbsrwards, 
and before the payment next hereinafter, 
mentioned, all the right, title, and interest. 



of the said Peter Strachan, on and to the 
said judgment, of the money due and! 
payable by virtue thereof, by assignment 
th0reof,heretofore made by the said Patrick i 
Strachan, came to, and vtssted in the de- 
fendant Charles Houblon Grove, \^ho 
then and from thence, until and at the 
time of, &c., became and was entitled to 
the said damages. That, before the 
time, &o., divers large sums of moaiey, 
amounting to a large sum, to wit, the sixxn 
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of lWM,f had been paid to and received 
by the said Charles Houblon Grore, hy 
and on behalf of the plain tiff, on account 
and in part satiBfaction of the said da- 
mages ; all which the defendants, Jona- 
than Weymouth and William Rigby, at 
the time of the committing of the said 
grievances, well knew. That, before and 
at the time, &c., the last mentioned de- 
fendants carried on the business and pro- 
fesfiion of attorneys, in co-partnership, and 
as soch attorneys, the said last named de- 
fendants, acting for and on behalf of the 
said Charles Honblon Grofve, cause to be 
issued out of the said court, upon and 
for having satbfaction of the said judg- 
ment, a certain writ of capias ad satiffa- 
cUmdum, directed to the sheriff of Mid- 
dlesex, whereby the said sheriff was com- 
manded that he should take the now plain- 
tiff, Ace., to satisfy the said Patrick Stra- 
chan the said sum of 1060/. 10#., which the 
said Patrick Strachan had so as afore- 
said recovered against the now plaintiff 
for such damages as aforesaid ; yet the 
defendants, well knowing the premises, 
bat intending to injure, vex, harass, 
and annoy the plaintiff, afterwards, to wit, 
on the 8tfa March, A. D. 1843, wrong- 
fully and injuriously caused the said writ 
to be endorsed, with a direction to the 
said sheriff to levy the whole of the said 
sum of 1060/. 10«. and interest aforesaid, 
and then wntngfuUy and injuriously 
caused the said writ so endorsed, to be 
delivered to the said sheriff to be executed, 
and wrongfully and injuriously caused 
the plaintiff to be, and the plaintiff was 
afterwards, to wit, on, &c., under and by 
virtue of the said writ, taken and im- 
prisoned by the said sheriff for a long 
space of time, to wit, fer the space of one 
day, and until the plaintiff executed and 
delivered, and the plaintiff was by force 
and duress of such imprisonment, after- 
wards, to wit, on, &c., forced and obliged 
to, and did then, execute and doliver to 
the defendants, certain securities, to wit, a 
certain warrant of attorney, whereby, &c., 
(stating a warrant of attorney to enter up 
judgment against the plaintiff and one 
^enry Aug^tus Medina, in the Court of 
t^ueen's Bench, for the sum of 21G4/. in 
an action of debt, at the suit of Charles 
Houblon Grove,) which said warrant of 
Attorney contained, at the time of the ex- 



I ecution and delivery thereof as aforesaid^ 
I a defeasance thereon written, whereby 
I it was declared that the same was given 
{to secure to the said Chai-les Houblon 
Grove, payment of the sum of 108U. lit. 
2d, and interest ; and that, in case the 
said Charles Houblon Grcyve should eifr* 
ter up judgment, he should be at liberty 
to sue out execution for 1081/. 14«. 2 J. 
and interest, toge^er with the costs, Sec. : 
also a memorandum of agreement, 
whereby the plaintiff and the said Henry 
Aug^ustus Medina, agreed to, and did 
thereby, charge their respective interests 
and shares of, and in certain leasehold 
raessuaffes or tenements, with the pay- 
ment of the said sum of 1081/. lU. 2d. 
and interest; whereas, in truth and in 
fact, there was not, either at the time of 
such endorsement, delivery or taking as 
aforesaid, or at the time of executing and 
delivering such warrant of attorney as 
aforesaid, due and owing, upon and by 
virtue of such judgment, the said sum of 
1060/. 10#., but on the conti*ary thereof 
the amount due and owing at the respec- 
tive times aforesaid, upon and by virtue of 
the said judgment, was much, to wit, 500/. 
less than the said sum of 1060/. 10#. ; aU 
which the defendants, at the respective 
times aforesaid, well knew. The second 
count stated, Uiat the defendant Grove 
had entered up judgment on a warrant 
of attorney given by the plaintiff for se- 
curing 1081/. 14#. 2d, ; that a large sum 
had been paid to, and received by Grove 
in part satisfaction of the debt so secuced ; 
that the defendants caused a writ otfi.fa 
to be issued on the judgment, and well 
knowing the premises, but contriving and 
intending to injure the plaintiff, wrong- 
fully and injuriously caused the writ to be 
endorsed, to levy 320/., and wrongfully 
and injuriously caused the sheriff to seize 
the goods of the plaintiff, and to keep 
them until he paid the sum of 320/. ; 
whereas, at the time of such seizure and 
payment, the sum due and payable upon, 
and by virtue of the said judgment, was 
much less than 320/. The Court of Queen's 
Bench having arrested the judgment,* a 
writ of error was brought. The ground 



• See ths case fnUy reported, 4 N. Y. Iisg. 
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of error was, " that the declaration is suf- 
ficient to entitle the plaintiff to judgment, 
without alleging that the defendants com- 
mitted the grievances therein laid to their 
charge maliciously, and that the other 
allegations in the declaration, especially 
the words 'wrongfiiUy and injuriously,' 
are sufficient, after verdict, to show that 
the defendants actod maliciously." 

Lush, for the plaintiff in error, (the 
plaintiff helow). — The distinction between 
this action and an action for maliciously 
arresting a party upon mesne process is, 
that the suing out a writ in execution of 
a judgment for more than is due upon that 
judgment, is itself wrongful; whereas, 
the suing out a writ of capias ad respond 
dendum for more than is due in prima 
Jacie legal, the object of that writ being 
to bring the party into court. In Saxon 
V. CoMUe, (6 Adol. & Ell. 652 ; 1 N. & P. 
661,) which was an action for suing out a 
writ of ca. sa,^ endorsed to levy more than 
was due upon a judgment upon a warrant 
of attorney, there was no averment of 
scienter which there is in this declaration. 
In Sduehd v. Fairbain, (1 B. & P. 388,) 
the action, which was for not counter- 
manding the writ after payment of the 
sum endorsed upon it, would have been 
maintainable if malice had been averred. 
In GH6son v. Chaters, (2 B. & P. 129,) it 
was held that evidence of actual malice 
must be given. Here there are words 
tantamount to an averment of malice. In 
Page y. WipU, (3 East, 314,) the declara- 
tion did not charge a wrongrful act to 
have been done by the defendant in the 
first instance, but only that he suffered 
and permitted the plaintiff to be arrested. 
Crozery. PUling, (1 B. & C. 26,) is dis- 
tinguishable : the party had been arrested, 
and the action was for refusing to sign an 
authority to the sheriff for discharging him 
out of custody upon tender of the debt 
and costs. [ Wilde, C. J. — I have known 
the contrary decided in a case. Locker v. 
Morrison,{tiot reported,) in which I was at- 
torney for the defendant] The case of 
Hounsfield v. Drury stands alone. There 
are two precedents for a declaration in 
this form : Wentworth v. BuUer, (9 B. & 
C. 840,) and Goughv. Crihb, (11 Mee. & 
W. 497.) [Parke, B.— In the former 
case there was an agreement in the cog- 



novit, and the endorsing the writ widi the 
whole amount was contrary to that ame- 
ment : in effect, it was an action for a 
breach of contract Mamie, J. — In the lat- 
ter case there was no occasion to rely on 
the absence of an allegation of want ot* 
reasonable and probable cause. Wilde, \ 
C. J. — Here the issuing and endoraiog 
of the writ were rightful.] The existencr 
of reasonable and probable cause is in 
consistent with the facts alleged in this de- 
claration. [Wilde, C. J. — Suppose a 
dispute as to the appropriation of the 
money to be recovered by the judgment; 
a plaintiff might have reasonable cause 
for disputing the matter. A party may 
know the fticts, but have a reasonable 
doubt as to the legal result of them. That 
is consistent with what is averred in the 
declaration, but not consistent with the 
want of reasonable and probable cause. 
Pa/rke, B. — ^A defendant could plead in 
bar to a scire facias, the payment of the 
whole ; but the only mode of trying 
whether there has been any part payment, 
is by endorsing the writ for the whole ; 
the mode of relief for a defendant is an 
application to the equitable jurisdiction 
of the court to be released out of custody 
on payment of what is due. In actions 
for abusing the process of the law, want 
of reasonable and probable cause and 
malice must both be averred. Maule, J.— 
It is consistent vrith the allegation in thia 
declaration that the plaintifi* and defend- 
ant agreed together that an executioo 
should issue for the whole ; or that, not- 
withstanding part had been received by the 
present defendant, the judgment should 
be allowed to stand as a security for some 
other debt or demand. It is also consist- 
ent vrith the allegation that the plaintiff 
may have gone to the court of chancery 
for relief, and that relief was refused. 
There is no allegation in the declaration, 
that the defendant knew that he had no 
right to execute the writ for the w^hole ; 
there is not even an averment that he haii 
not a right to do so.] But there are alle 
gations which prima Jaeie show that U 
had not. [Maule, J. — ^A party has a le 
gal right to sue out execution for th^ 
whole sum for which judgment had bee^ 
recovered. The circumstances ^wrhid 
show that he has not that right, should hi 
negatived.] The plaintiff i» not bound V 
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ezclade all those circumstances. [MauU, 
J. — If he had made the ordinary aver- 
ment, negativing reasonable and proba- 
ble cause, he would have excluded all 
suppositions.] The facts supposed might 
he given in evidence under the plea of not 
[ guilty. [Maule, J. — Then you say that 
.the declaration contains an implicit alle- 
viation of want of reasonable and proba- 
.ole cause. I think that there is a 
!' sufficient allegation of malice, but not of 
want of reasonable and probable cause. 
.In early times, malice ana the absence of 
right were considered sufficient for the 
maintenance of the action, but that is not 
so now.] A party cannot have reason- 
able ana probable cause for endorsing the 
writ for the whole, when he has received 
part. {Maulep J. — When a party has ob- 
, tained the judgment of the court for a 
* certain sum, though he has received part 
he may still have reasonable and probable 
cause for issuing the writ for the whole.] 
This is analogous to the case of disti-ain- 
ing for more than is due. [Maule, J. — 
Distress is not a process of law, but the 
. act of the party himself taking the law 
into his own hands. Upon what is the 
practice of endowing the wnt founded ?] 
There is no statute or rule of court direi/ct- 
ingit. [Maule, J. — Then a plaintiff is 
not bound to endorse the writ, but might 
put it .into the hands of the sheriff, leav- 
ing him to levy for the whole ; but there 
is a remedy fi)r a defendant. Wilde, C. 
J. — And a plaintiff is liable to an action 
if he does the act, without reasonable 
and probable cause.] In Com. Dig., 
'* Action upon the case for a deceit," (A. 
4,) it is said, an action upon the case lies 
if a man *' make use of process vexa- 
tiously ; as if a man, after a debt levied by 
Jieri jacias, knowing it sues another 
Jierijadas, for vexation -** citing Waterer 
Y, Freeman, (Hob. 205, 206.) [Mavle, 
J. — ^In that case a second writ of Jl, fa. 
was not regular ; it was as if there was 
no judgment to warrant iu Parke, B. — 
If it had been set aside, the paity might 
have brought trespass.] It was only an 
irregularity ; the wrongful act was in 
causing a second writ to be executed. 
[Wilde, C. J. — It was probable cause, 
because the facts stated showed that the 
party had no reasonable and probable 
cause for issuing the second writ; when a 



writ has once been issued, a second writ 
cannot be issued without an award of the 
court, which is always supposed to be made 
for that purpose. The ordinary aver- 
ment must have been omitted in this de- 
claration to prevent reasonable and pro- 
bable cause being set up as a defence at 
the trial.] In Grainger v. Hili, (4 Bing. 
N. C. 212,) which was an action for abus- 
ing the process of the law, it was as ne- 
cessary to exclude the supposition as here. 
[Mauie, J. — That was a circuitous action 
of ti*over : money had been lent to the 
owner and captain of a ship, the register 
of which had been allowed to remain in 
his possession ; the purpose of the process 
by the creditor was, to procure the regis- 
ter to be given up. Parke, B. — There 
was a supposed illegal duress of the plain- 
tiff by that process; it was not to procure 
the payment of money due ; if it had been, 
the action would have been a simple ac- 
tion on the case. Wtlde, C. J. — The 
arrest for the mortgage-debt was in oixler . 
to compel the delivery of the register of 
the ship : the party who had lent the mo- 
ney said, ** if you will not give me the se- 
curity, it is no mortgage at all, and there- 
fore I aiTest you for the debt."] In Skin- 
ner V. GunUm, (1 Saund. 228,) the aver- 
ment is, that the defendants " without any 
just cause," levied a ceitain plaint in 
trespass, and by virtue thereof, caused the 
plaintiff to be arrested. [Matde, J. — At 
that time the declaration was in Latin : 
**justa causa** might be translated ** reason- 
able and probable cause :" it docs not mean 
a complete cause of action. Wilde, C. 
J. — In an action for maliciously holding 
to bail, the ordinary averment is required.] 
The creditor has a right to hold to bail, 
because the presumption is in favor of the 
debt being due ; under the circumstances 
stated in this declaration, this presump- 
tion is against it 

Watson, contra, was not called on. 

Wilde, C. J. — ^I am of opinion that 
this judgment should be affirmed. The 
law admits of parties using the process 
of the court for the purpose of trying 
contested rights, without being liable to 
be punished or called in question for so 
doing, unless the^ conduct themselves 
I maliciously and without reasonable an4 
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probable cause. Would the allegations 
in this declaration be sufficient, if this 
were an action for a malicious arrest ? 
Certainly they would not ; in such an ac- 
^on, the courts require that malice and 
want of reasonable and probable cause 
should be alleged. The question sought 
CO be nused by this argument is, whether 
an action can be maintained in the ab- 
senco'of an allegation of want of reason- 
able and probable cause ; for, supposing 
that there is a sufficient statement of ma- 
lice, there certainly are not allegations 
sufficient to negative the existence of rea- 
sonable and probable cause for issuing the 
writ. It is said, that prima/acie, a party 
has a right to issue process, for the pur- 
pose of commencing a suit ; and, it is ad- 
/nitted, that, in an action against him for 
taking that step, the want of reasonable 
and probable cause must be alleged. 
That being so, in the case of a party tak- 
ing upon himself to sue out a writ for a 
certain sum, in the absence of any record 
ascertaining the amount a fortiori, that 
must be true of a party issuing a writ upon 
a judgment recover^ whicm is process 
for the purpose of enforcing a right already 
established by judgment of the court 
The facts stated in this declaration are 
quite consistent with the party having had 
reasonable and probable cause icft issuing 
the writ ; they are even consistent, as was 
observed by one of the judges during the 
argument, with the party having had an 
absolute right to recover the whole sum. 
The party might, therefore, have had a 
good right to enforce this execution to the 
whole amount recovered by the judgment, 
which is the subject matter of the com- 
plaint. I am of opinion, therefore, that# 
judgment has been properly pronounced 
upon the firame of this declaration for want 
or an allegation negativing the presence 
of reasonable and probable cause, or of 
any words equivalent to such an allega- 
tion. The grievance complained of, is 
one which a plaintiff can only present in 
this form, upon a declaration containing 
such an allegation. But the declaration is 
ftirther open to a question, whether it is 
sufficient m other respects ; for a plaintiff 
has no legal mode that I know of, by which 
he can litigate the question, how much he 
is entitled to upon a jud^ent, except by 
issuing execution upon it, as the defend- 



ant in this case has done ; if he had £^ 
plied to the court, the court would ban 
said that he must issue the writ at his o^ 
peril But it is always competent tui 
defendant to apply to the court to be r 
lieved from an execution for too muc 
he has a very simple remedy ; he micls 
either apply to the court before excc 
tion issued, or he might apply to tlie r(>-' 
to be discharged after an-est, upon p: 
ment of the sum really due. To say t' 
the plaintiff, who has obtained a jud^roei 
of tne court, may not contest his right 
enforce it, would plac« him in a wi)t> 
position than if he had not recovered jud 
ment. Therefore, this is a case in vrhic 
it is more necessary to negative the wa> 
of reasonable and probable cause, than i 
an action founded upon the issuing 
mesne process ; and it is open to a donbi 
whether, even if the declaration containoi 
such an averment, this action would be ai 
apt, or indeed, the proper remedy; i 
might be contended to be an irregiilaiiti 
merely, because a plainti£^ as has beei 
said by one of the judges during the ar 
gument, would be justified in deliverkf 
to the sheriff a writ corresponding is 
amount with the judgment, and leavin 
the defendant in tne action to obtain b 
discharge upon paying the sum due. Its 
at least doubtful, whether, if the plaiotif 
delivered his writ to the sheriff without as} 
endorsement at all, he would do wrong. 

Parke,' *B., Maule, J., Roxfb, B., Cre* 
WELL, J., and Williams, J., concurred 

Judgment affirmtd. 
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' TRUSTS TO APPLY OR TO PAY OVER 
RENTS AND PROFITS OF LANDS, UN- 
DER THE N. Y. REVISED STATUTES. 

Art. I. 

Br tbe 55th section of the Statutes of 
New-York, as to Uses and Trusts, (1 R, 
S. 722,) it was provided that ** Express 
tnists may be created, for any or either 
of the following purposes : 

1. To sell lands for the benefit of cre- 
ditors. 

2. To sell, mortgage or lease lands, for 
tbe bene6t of legatees, or for the purpose 
^ satisfying any charge thereon. 

3. To receive rents and proHts of lands, 
and apply them to the use of any person, 
during the life of such person, or for any 
shorter term, subject to the rules pre- 
scribed in the first article of this title. 

4. To receive the rents and profits of 
lands, and to accumulate the same, for the 
purposes and within the limits prescribed 
in the first Article of this Title.^' 

By tbe 45th section of the same act. 
Uses and Trusts, except as authorized 
and modified in article second, were 
abolished. Hence, no tnist can be cre- 
ated, in this state, for any purpose not em- 
braced within tbe 55th section just cited. 
It was provided, however, by the 58th 
section, that where express trusts shall be 
Created for any purpose not enumerated 
in tbe 55th section, but which might be 
lawfully performed under a power, such 
trust should be valid as a power in trust, 
but in such cases no estate rests in the 
trustee. 

Under the third subdivision of the 55 th 
section, attempts have been made to create 
trusts to receive rente and frqfite, and pay 

VOL. v. 19 



them over to the beneficiary. The legality 
of such a trust has been much questioned, 
but the point still remains unsettled, the 
several cases in which the subdivision 
has received judicial notice, having been 
determined upon other grounds. In 
Coeter v. Lorillard, (14 Wend. 2^5,) a 
feature of the devise, suspending the 
power of aliening the property, during, 
twelve lives, constituted, of itself, an oh-* 
jection which reached the very founda- 
tion of the case and controlled its deci- 
If the directions as to the rents had' 



sion. 



pursued the precise words of the statute, 
the case would not have resulted differ- 
ently. In Craig v. Hone^ (2 Edw. Cb. 
R. 563,) the trust was held invalid be- 
cause it suspended alienation for a term 
of years which might exceed the dura-' 
tion of two lives. In Hawley v. James^ 
(16 Wend. 61,) the testator had attempted 
to prevent the alienation of the estate un- 
til the youngest of his minor children and 
gi-and-children, of whom there were more 
tnan two, should attain his or her majo- 
rity; and this was fatal to the trust. 
It would seem that, in this case, the court 
was not called upon to decide as to the 
validity of* the trust to pay over the rents, 
though Mr. Justice Bronson ar.d Senator 
M^ison, both gave their view^ upon the 
subject, the latter admitting, liowever, 
that it had not been discussed by counsel on 
the argument. (16 Wend. 266.) Without 
imputing undue importance to Fuch min- 
istrations, it will not, perhaps, l;c denied, 
that the suggestions of counsel might 
have been useful to those members of the 
Court of Errors, who, on that occcsion. 
entered upon the discussion of this ques- 
tions, Kane v. Gott, {25 Wend. 664,) 
which would have required the consider- 
ation of this pro\nsion had thcrulesappli. 
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cable to real estate been adhered to, was 
determined upon principles governing pet* 
Bonal property, on the peculiar doctrines of 
equity conversion* It was not therefore, 
necessary, in establishing those trusts, 
said Mr. Justice Cowen, " to institute an 
ezaraination as to their validity on the 
hypotheses that they came within the 55th 
Bection.** 

Thus it will be perceived, that what 
was said in tliose cases, as to the construc- 
tion of the third subdivision, though in 
teresting and valuable, and on account of 
the sources whence it emanated, entitled 
to great respect and confidence, necessa- 
rily failed in determining that construc- 
tion, and in giving repose to this question. 

The objections urged against the validity 
of a trust to pay over rents and profits 
may be stated thus : — 

First. That under this third subdivi- 
sion, it was the intention of the legisla- 
ture to authorize a trust for the benefit 
of persons under disabilities, wliose pecu- 
liar situation might be such as to render 
the agency of a ti-ustee necessary, to se- 
cure the proper use of the fund. 

Second. That a strict and literal inter- 
petration is to be given to the word ap- 
pZy, used in this section, as contradistin- 

Siished from the words pay over to and 
e like ; and that, in all cases, the trustee 
is to actually appropriate the money to 
the use of the cestuis que trust, as ho, in his 
discretion, shall think proper. 

Third. That a trust to.pay over rents 
and profits, as known at the cr«mmon law, 
not materially differing in principle from 
formal and passive trusts, was, on the re- 
vision of our statutes, considered unneces- 
sary, calculated to facilitate fraud and 
was therefore abolished. 

These positions, stated in other, and in- 
deed, in various terms, were maintained 
with great force of argument and fulness 
of illustration, in some of the opinions de- 
livered in cases above cited. These will 
be examined hercafker. It is obvious, 
Jiowever, that the soundness of this con- 
struction of the subdivision depends, in a 
great degree, upon the question whether 
it authorizes a truster any person, irre- 
spective of his or her condition, or cm/jf^r 
a doss of persons under disahilities. If ih e 
^tter is the true interpretation, there is 
great rcasoo for holding that the trustee J 



should appropriate the money himself^ 
the cestuis que trust not being competent 
to do so, with safety to the fund and ad- 
vantage to themselves. In view of this, 
there is graat force in the suggestion that 
the word apply i was used in the sense 
hero given to it, and that it was intended 
to indicate thereby the degree of atten- 
tion which the trustee bhould give to the 
use of the rents and profits, and to exclude, 
^y implication, all idea of their being 
paid over. But if the situation and cha- 
racter of the person for whom prorision 
is to be made by such a trust, are not ma- 
terial, a different signification may often 
be given to the word apply, and another 
line of duty become plain to the trustee. 
Otherwise, as may easily be shown, this 
system would be liable to many objections 
as cumbersome and expensive, ill adapted 
to the conveniences of society and repug- 
nant to rights every where recognised as 
incident to the ^tle in property. In cases 
where the paity to whose use the rents 
are to be applied is capable of judging 
of his or her wants, and using the income 
discreetly, the interest of all parties is sub- 
served, if that income is applied by being 
paid over. Any other application of it 
would be unjust and unreasonable. Why 
should the trustee be required, or per* 
mitted, to enhance the expenses uf 
executing the trust, by the perform* 
ance of unnecessary services? Why 
should he look into the domestic affairs, 
superintend the style of dress or manner 
of liring, appoint the place of residence 
and dictate as to the selection and 
employment of the teachers, servants, 
nurses or physicians of those beneficiaries 
who may be equally capable of acting in 
their own behalf, especially when the per- 
son creating the trust has recommended 
no such extraordinary supervision 1 

The revisers first reported thia subdivi- 
sion to the legislature in these words " to 
receive the rents and profits of land and 
apply them to the education and support, 
or support only, of any person," &c. It 
was adopted, afker the words " or either" 
had been substituted for the words *' sup* 
port only." 

The note of the Revisers upon the 55th 
section has been frequently used in aid of 
the opinion that the third subdivision was 
intended to sanction no trust save foi 
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penons iinder disabiiilies. Thus, ibr in- 
stance, in the firaC case aboTo cited, (14 
Wend* 321, Per Savage, Ch. J.) it is said, 
"* In this Dote, the Revisers have told us 
what caseathe 55th sect. sub. 3, was in* 
tended to provide for, to wit: minors, mar- 
Tried wonen, kiaatics and spendthrifb." 
' Is this the true apirit of this note f Is it 
at all probable that the Revisers contem* 
plated its being thus understood! On 
Che contrary, is it not apparent that the 
language used by them is here taken in 
too broad a sense, and that too little atten* 
tion is paid to another portion of the note 
to which their remarks about the third 
flubdivtsion were but sabeidiary t 

In the note it is said, " The object of the 
Revisers in this section, (sec. 55,) is to 
allow the creation a£ express trusts, in 
those eases, and in those cases only, where 
^e purposes of the trust require that the 
legal estate should pass to Uie trustees.'' 
Having stated this distinction between the 
trusts which may now be created and 
those which were abolished, or are to be 
carried out under the doctrine ofpow eto 
the real object for which this note was 
written — the Revisers proceed, for the 
purpose of illustration merely, as fol- 
lows:— ^*' An assignment for the benefit 
of creditors, would in most eases be en- 
tirely defeated if the title were to remain 
in the debtor, and when the trust is to re- 
ceive the rents and profits of lands, and 
apply them to the education of a minor, 
the separate use of a married woman, or 
the support of a lunatic or a spendthrift, 
(the general objects of trusts of this de- 
scription,) the utility of vesting the title 
and possession in the trustees is suffi- 
ciently apparent." 

The only rule here stated, by which we 
are to determine the extent to which 
these several subdivisions were intended 
to operate, is that it must be requisite to 
enable the trustee to execute die trust, 
that he shoidd have the title to the estlate. 
If the trust can be safely and conve- 
niently carried out without this, then it is 
not an active trust under this section, but 
must be available, if at all, as a power in 
trust. Beyond this, nothing is affirmed 
Aat can be deemed an exposition of the 
statute. It is true that the Revisers 
were satisfied that in the cases put, to 
wit : ah assignment for creditors, and 



where, under the third subdivision,* the 
trust happens to be for the pei-sons thoy 
proceed to designate, the title should ob* 
viously be in the trustee. But do they 
intimate that no other or niore compre- 
hensive iflustrationfl solIq have been 
given ! Do they affirm that the persons 
designated, and others like them, are to be 
tl^ soU and excUuive ohjccU of trusts un* 
der this subdivision X Certainly not. 
Even when they call these persons ** tJiC 
gemrai ob^oU ^ irustt of tJkis de^crip* 
ti99^" these words seem to have been used 
incidentally, and as if to denote the se- 
condary and unimportant relation which 
they really had to the matter in hand, they 
are thrown within the parenthesis. The 
Revisers probably entertained the belief 
that under this clatise the trusts which 
might be created would generally be for 
this class of persons, but it may well be 
doubted whether they intended to indi- 
cate the precise oljects to which such 
trusts must relate. 

But these suggestions are made under 
a sense of no little embarrassment arising 
from the circumstance, that there is 
among all those who have commented 
upon this statute, and difiered as to its 
construction, no apparent disagreement 
as to the meaning of this note. I may 
well hesitate, then, in confiding in my own 
impi'essions and deem it advisable to pro- 
ceed in this discussion, upon the assump> 
tion that this subdivision was at fii^st, 
mainly intended for a class of persons 
under disabilities, whose education and 
support might require the services of a 
trustee, to manage the estate out of which 
a ftind was to be created for their benefit, 
if not to superintend directly the use of 
the fund itself. Still I find it difficult to 
persuade myself into the belief that, origi- 
nally, such a trust might not be created 
fi>r i^feme sole as well as for ^Jeme covert, 
or that the education that might have 
been bestowed, must have ceased when 
the beneficiarv attained his or her majo- 
rity. Why should the legislature, in 
framing this subdivision, have used words 
comprehensive enough to include all 
mankind, if only a special class was in- 
tended. Why authorize a trust for the edu- 
cation and support of any person^ during 
the life of 9uch ftnon, when the meaning 
is «fiy perton under disahiiiHes f 



384 



THE NEW-YORK LEQAL OBSERVER 



TrasI to Apply or to Pay oTor Rents, iiA 



lii reverting to the history of this sub- 
division, we find that it was amended in 
April, 1830, by substitating " use" for 
'* education and support, or either." The 
authors of this change, by way of recom- 
mending it to the legislature, observe, 
*'The word use includes education and 
support and each qf the tn. It will also io* 
elude other purposes which ought to l^e 
provided for." 

Then other purposes, beyond mere edu* 
cation and support, were to be provided 
fbr. What purposes are intended ] 

The terms originally employed com- 
prbed every thing necessary or proper 
for the class of persons described by the 
Revisers in their note. What greater be- 
nefit, for example, could a trustee confer 
upon a child during its minority, than a 
suitable education, which includes not 
Only intellectual and moral culture, but 
physical training 1 By " support" we are 
to understand all those supplies which 
should be dispensed with a libenil or 
sparing hand, to the cestui que trust, ac- 
cording to his or her social position, fixed 
habits or capacity for enjoyment. In car- 
rying out this provision as it stood before 
the amendment, the trustee would have 
furnished to the objects of his care the food 
and raiment and the shelter, which th^ir 
condition in life requii-ed, .with nursiiig 
and medical attendance in sickness. He 
would have added moreover, the endear- 
ments and consolations of a home, with 
all the other varied but indefinable means 
of promoting comfort and happiness, and 
this too, with an expansive discretion, so 
to speak, adapted to the character of the 
beneficiary and the extent of the trust 
fund. It is difficult to perceive how the 
kindest father or husband, or friend could 
hope to effect more for one of this class, 
by the use or expenditure of money, than 
was allowed by the statute before its 
amendment. As to such peraons every 
thing beyond " education and support" 
would be matter of fancy, unsubstantial 
benefits, ministering to artificial wants or 
luxuries, perhaps, equally injurious and 
unnecessary. The legislature did not sit 
in solemn deliberation intent upon pro- 
moting these. So too, wo are oound to 
conclude that in enlarging the subdivision 
referred to, the legislature had in view 
some object other than promoting the 



interests of those whose rights were al- 
i^ady secured. Legialatiou in their be- 
half would have been unnecessary. Ifet 
the expounders o£ this subdivision as 
amended, who still confine the trusts 
which it sanctions to the persons defined 
by the Revisers in their original note, in- 
sist so rigidly upon an economical expen- 
diture, on the pait of the trustee, that 
nothing beyond a liberal " education and 
support" can, even ixiw, be furnished ! 
Notwithstanding the diffei-ence between 
the subdivision as it reads at present, and 
as it read before its alteration, its spirit, 
object and limitations are, with them, the 
same and have respect solely to a class 
who are incapable, on account of their 
disabilities, of receiving benefits except to 
a certain narrow extent, and are unfit, 
we are told, to be intrusted with money 
for any purpose whatever. They would 
make it the duty of the trustee to dole 
out each farthing of the fund with pru- 
dent fingers. According to Gh. J.. Sa- 
vage, '* he is to judge ofthe propriety of 
the expenditure ;" says Senator Young, 
** he is to deal it out wilii circumspection;" 
if Senator Maison is right, the rents are 
to be applied, " as the trustee shall con- 
sider the necessity of the cestui que trust 
may require;" while the late Oh. J. 
Bronson insists, that " the trustee is to ex- 
ercise a fiduciary office, a kind of guar- 
dianship in the expenditure of the 
money." 

If all this be so, then it is impossible, 
in my judgment, to give any effect to the 
amendment of Apiil, 1530, or to accomp- 
lish more for the beneficiary now, than 
was proper before that amendment went 
into operation. The other purposes 
which the Revisers say were to he pro- 
vided fort are smothered, or utterly ex- 
cluded by this interpretation. 

It becomes us to construe this provi- 
sion in such a manner, as to give force 
and effect to the declared and obvious 
purpose of the legislature. 

In the case of Coster v. LoriUard, be- 
fi:>re cited. Chief Justice Nelson gave to 
this amendment its true significaooe. He 
thought that the original difficulty con- 
sisted in confining the trust to two speci- 
fied objects, "education and support," 
excluding by implication every other; 
that by striking out this limitatioi^ the ob> 
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jectB of the ttnist were left undefined, 
thus enlarging the ntatute by giving 
greater scope to the power of greeting 
a trust and embracing persons other than 
the class at first designated. In this ac- 
tion of the legislature, he ^ saw evidence 
that the •sectioa was deemed to have been 
at first tec m«eh restricted. Mr, Justice 
Cowen, seems tm have ooncuiTod in this 
as in Hawley ▼. Jam€M^ (16 Wend. 200,) 
he speaks of this amendment as ** the en- 
largement of ihe 65th section." 

In Coster v. Lorillard, the then Ch. J. 
Savage, entertained different views. To 
determine what trusts naay now be estab- 
lished, he had recoui-se to the Revisers' 
original note, disregarding, appai*ent]y, the 
ameudment. That note was designed 
to illustrate the origiQal subdivision, and 
ibrany other purpose, is comparatively 
wonUess. It cannot aid, or at any rate, 
it should not contix)l us, in passing upon 
the subdivision^ after it has been changed 
both in its sense and substance. But the 
Chief Juetice, it would seem, looked upon 
the alteration as beiug mere matter of 
fovm. He evea said, "The only reason 
given by the Revisers was, that ''ihe 
wonl use inoludes education and support, 
and each of them. It will also include other 
puiposes which ought to be provided for. 
nut it is not intimated that any oUier class 
^ persons ar^ intettded 4o le ^^wided 

It is stibraitted with deference, that the 
absence of any such intimation is not 
materiaL So far as tliey go^ the Revi- 
seiV notes are useful aids in expounding 
the statutes, but they ai*e not the sole ex- 
positors. If they were, however, we 
interpret by what they did As^p ratlior 
than by what they did not eay. T he ora- 
cle instructs enly as it speaks. Certotnly 
a statute, in language of known import, 
can be read and comprehended without 
extraneous help ; nor are courts of law 
and equity bottod to surrender aU inde- 
pendent judgment, because a body, which 
acted simply in an advisory capacity, 
failed to intimate to the legislature what 
was the utmost limit to wluch a provision 
miglit be expanded. Coounentators are 
useitil, so iar as they illustrate the text; 
when they are silent, we must determine 
the meaning for ourselves. 

But, is^it indeed truep that this change 



of phraseology was recommended by the 
Reivisers, only because the word use in- 
cluded tlie words education and support f 
If so, they were not well employed — if 
so, the suggested alteration tended to no 
real vood. It viras a mere piece of verbal 
criticism \ It is scarcely possible that die 
ReviseiB or the legislature, assembled in 
solemn and laborious conclave, to decide 
between the conflicting claims of two 
terms of expression, finally assigning ^e 
post of honor to that one which was of 
similar signification with its rival, and' 
which was preferable oaly because of 
its br<€)vity! 

Is it not obvious, however, that use in* 
clttdesnot only the words stricken out, but 
is yet more <fomprehensi\ie t Does not 
the prevision ^ to receive the rents and' 
profits of lands, and apply them to the us9 
of smy person,'* embrace those cases where 
thecaf^i que trust possesses a capacity 
to be benefited beyond oMre " education 
and support," even if the liberal sense 
which has been imputed to these wordfl» 
should be adopted ? This would seem to 
be the case, and this the Revisers saw 
when they informed us, that the amendraenC 
wonld include ** other purposes which 
ought to be provided for:" other purposea 
than Che educatioB and support of a 
minor, the support of a married woman, 
the aged, innrm, intemperate and imbe* 
cile. But if such individuals are alona 
intended, to what other purposes, properly 
lor their benefit, caa these rents be ap* 
plied 1 What more can the trustee ^ 
than to educate and support t Other dis* 
bitcsenMfBts for such a class would be ua« 
necessary. But if the discharge of thia 
duty fails to consume tlie whole of the 
resits^ what disposition is to bo made of 
thaaun^tts 1 Mr* Justice Nelson tlioug^ 
thai this was one of the conaidenu 
tMKis which occasioned the amend* 
nent, (14 Wend. 332,) and Mr. Senat 
torMaiaon inclined to the o|Hnion, that 
aa to this surplus, there was no trust 
aft aH, <16 Wend. 257,) and both these 
prOfMMitiona, with aome qualification of 
the letter, have received the assent of the 
chancellor, (7 Paige 537.) If there be no 
tnlst, it goes to the heir at law. Then, it fol- 
le^pra that the trustee has no control over this 
portion of theftind, or if he has, he must 
deal with a new party. From this re)a- 
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tion arise jealousies and disputes, which 
fender such surplus at once an erobaiv 
iBSsment and a misfortune, the subject of 
interminable litigation and fkmily quarrels. 
The heir at law may call for an account 
of the manner in which the fund is dis- 
pensed, and the trustee acts under the 
constant apprehension of being censored 
by one party as extravagant, by the other 
9fi parsimonious. He moves along a 
narrow path» amid rocks and pit-falls. 
Does he sympathise, as may naturally 
happen to one of humane feelings, with 
the beings under his protection 1 He is be- 
trayed into expending too much. Do his 
predilections lean in a contrary direction I 
He invents reasoos for expending too Mt- 
tie* Is he of a timid spirit 1 He has the 
alternative of contending on the one hand 
with a party bowed down beneath the 
weight of dirabilities ; on the other, with a 
party coq^wtent, and probably willing, 
to contest every inch of deboteable ground. 
The strong prevail, the weak suffer; 
while the fund itsell^ during this unequal 
wadbre^ is liable to be wasted or mmp- 
plied. In such cases, who Would have die 
temerity to become a trustee 1 

Nor Is this all If it be possiUe to find 
a trustee who^ combining rare qualifica* 
lionsF— diseretkn, indepcmence and in- 
tegrity — ^ia equal to the trving task of 
adjusting advene claims and dividing the 
fimd, righteously, between those entitled 
10 it, then no more will be expended than 
is necessary for the use of the eeghd gue 
trmi, a greater expenditure being unjust 
to the oSier party m interest. It fi>llows 
that l^e trustee is tied down to die same 
eourse of action under the amended; as 
under the original sabdiviBion. He can 
do no more. He could, indeed, if the 
etass of die beneficiaries was extended 
so as to embrace those capable of beins 
benefited beyond mere ''education and 
support,'' or if he were permitted to pay 
over to such of the eesiuis que^ irwU as may 
be competent to use it properiy, due por- 
tion of the fund not exhausted in carrying 
out those two objects, but against dus^ 
voices fix>m hieh places have protested. 
Then it would seem, that ahbough the 
Revisers and the legislature intended to 
proride fur olAer purpoiea, besides thoee 
mentioned in die original subdivision, 
no other purposes can be attained by the 



trust; and diataldiough a testator may de- 
sire to have all thm reniB and profits laid 
out for the use of the cestui que inut, if a 
SQxplus remaina after providing eeonomi- 
calfy for certain speciftc wants, such sur- 
plus must be t^nsferred to a party never 
contemplated, securing to^ ^scontented 
heur a double trinnyh, in the defeat uf the 
legislature and of the testator ! Can ii 
be bdieved that the fiamera of die act con* 
templatedthat an interpretation would be 
given to it tending to these resultsi 

J. m 
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[soimixBA sutbict or mkw-yoks.] 

Belbn the HoooraUe SAM VELNELSON, i 
tant Joelice of the Supreme C^urt of the United 
Statee, Mid the Hon. SAMUEL R. BSTTS, 
Dirtriot JudBi. 

The UNrrxD Statbs v. Tm Sbip Bi« 
coBDSR^ — Ud Mt^ 1847. 



Tho act of CoBgreei of March let, 1817, c 
injr navigaiioo, adopte in subitanee the En^mb 
navigatioa aek of 19 Charles II. oh. 18. 

<2ik Whethei the pleadi]i«*m thk eaee nhcnr tfat 
tmde in qpieiaion to bo a violation el the aol 
of March let, 18177 

If it was 10, the United State* are concluded bf 
tiieif conlemporaneooe eonetraction of the act» 
and loB|r aontinned praetice vnder it, from nov 
denying tho legality of an tmpoitation to the 
United Statee of aitiolee, tho growth, prodoe* 
tion or manafacture of the Britaeh £ost India 
dependendee, from an English port in Enropo, 
in voMola owned by Biilieb eubjecta rendont in 



Bat if tho qoealion bo aa open oeeyeaoii tndo is 
not prohibited by the tme awaaing and elbot 
oCfUacl 

The act makea no dietmctioa between one part of 
tlMT dominieae of a foreign Slate and dhoM^ it 
■ppKes ts tho satiio cottntey or Cnvign nadoa. 

Colonieo aad dependenciee^ in contumgiation of 
law, are part and parcel of the coontry to which 
they appertain ; and privilegwa and diMtbilitioa 
made to allbct them, extend Mihe to both, wboo 
it is not otherwiM apeoially piofldod or dfaoelcd. 

Fkodaeto of coloiiieo cm of the prodnets of thc> 
ooontiy, and there afe no eitiaene or co^ecte^ or 
diipi of colonieo otherwieo than m they belong 
to the entire eoantry. 

The term couniry in the act of March let, 1817, 
einbraceetho wMo of the domiaiono of Gnat 
Britain, inehMiing the East India pnawiwiiiM 

The act ie to bo regarded aa retaliatory aad pr^ 
hibitive in it* character, intended to counteract 
like regalatione enforced by other eountricc 
cgahMft the oenunam of tho Uaitcd States^ 
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It is not aOeged or shown that Britidi laws or ro- 
enlatioBs of tnido prdUbiC the exportation to 
OiwitBrityBftwi a port of the United Btotfls, 
in wm AflMitea veant, of artidea, the giowth» 
pndnetien er oMnulacture of a territory, or de- 
pendency of the United States, but not of the 
place from which they areshipped for exportation. 

Ner Bi it all^pd or shown thM TOMels of the 
United States, are inteidieted importing into the 
United States from Snglish ports in Enrope, 
productions, dtc., of the British East India 



The plea in har of the infonnation, declared good, 
and decree rendered restoring ship and cargo 
leiaed, to the riaimants 

The libel of informarion cbareed, that this 
thip, not being a vessel of tbe United States, 
nor a foreign vessel truly and wbolly be- 
longing to the citizens or subjects of the 
British East Indies, on the 22d of May, 
1847, imported from London into New- 
Toik, various goods deseribed, being the 
growth, production or manufadhire m the 
Biirisb £ast Indies, from which place 
dkey have usually, since March, 1817, 
heen shipped for transportation ; and by 
reason whereof, and by virtue of the act 
ofCongress of March 1st, 1817, the said 
fliiip, her tackle, &c., and the said cargo, 
became and were fbrfeited to the United 
States ; and prayed process and a decree 
of condemnation, &c. 

The claimants averring themselves to 
be natural bom subjects of the Queen of 
Great Britain, and resident in England, 
within the United Kingdom, pleaded 
n>ecially to the libel, that the said ship, at 
tne time, trulv and wholly belonged to 
them, and still does, and that the British 
East Indies are, and were at the time, 
pitmnces, and part and parcel of the 
United Kingdom of Great Britain and 
Ireland, tud of her Majesty's dominions, 
and that the said goods were the growth, 
production and manufacture of the domin- 
ions of her majesty, and were received 
by them on board said ship, at the poit 
of London, for transhipment to the port 
of New- York, and aver their right to make 
<ttch importation, kc. &c. 

To the special pleas, the District At- 
torney demurred. 

jB. F. BuOer, (U. S. District Attorney,) 
for the United States. 

F, B* Omtting^ for the claimants. 



Bbtts, District Judge, delivered the 
opinion of the court t — 

The question raised by the issue in law, 
is whether the trade, in which this ship 
was employed, is inhibited by the act of 
Coneress, concerning the navigation of 
the United States, passed March 1st, 
1817. 

The first section of die act provides, 
that after the 30th day of September next, 
no goods, wares or merchandise, shall be 
imported into the United States, from any 
foreign port or place, except in vessels of 
the United States, or such foreign vessek 
as truly and wholly belong to the citizens 
or subjects of that country of which the 
goods are the gro\^th, production or ma« 
nufacture, or from which such goods, 
wares or merchandise can only be, or 
most usuaDy are, first shipped fbr trans- 
portation. Provided, nevertheless, that 
this regulation shall not extend to the ves- 
sel of any foreign nation which has not 
adopted, and which shall not adopt a simi^ 
lar regulation. 

The second section declares the vessel 
and cargo coming into the United States; 
in violation of those provbioiis, forfeited* 

It is not stated in the pleadings, nor 
admitted by the claimants on the argn^ 
ment, that Great Britain has adopted 
regulations similar to those established by 
this act, and the claimants, therefore^ 
in strictness of law, may be entitled to 
the objection, that the construction in- 
sisted on by the government, does not 
bring the vessel and cargo within the con- 
demnation of the statute. 

We think, however, if the navigatioa 
laws of Great Britain, notoriously re- 
straining the trade in American vessek, 
with her colonics, vrithin limits more 
strict than the regulations of this statute, 
are not to be judicially noticed by the 
court, the pro^'isions of the convention 
between the United States and Great 
Britain, of July 1st, 1815, must be re- 
garded as part of the law of the ca^e, and 
m that convention. Great Britain to- 
serves to herself and adopts, by implica- 
tion, regulations similar in this respect 
to those established by the act of Congress 
in question. 

It is admitted by the pleadings, that 
goods, wares and merchandise, the 
growth, production or manufacture of ^ 
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British East Indies, have, since the pas- 
sage of the act of Congress, been usually 
shipped for transportation, from the ports 
of the East Indies. 

The Di^tiict Attorney, on the part of 
the. govemment, accordingly contended 
that the course of trade attempted in this 
instance, is prohibited to British vessels ; 
first, by the direct language of tlio act of 
Congress, and, secondly, by its intent and 
pc^cy as gathered from antecedent and 
contemporaneoos facts leading to its en- 
actment. 

We think, upon general principles of 
law, the question is no longer open to the 
govemment, upon the construction and 
bearing of the act of Congress, in this re- 
spect. 

In September, 1817, on transmitting 
the act to the officers of customs through- 
out the United iStates, the Secretary of 
the Treaauiy instructed them that *' the 
term ' country,' in the first section, is con- 
sidered as embracing all the possessions 
of a foreign state, however widely sepa- 
rated, which are subjected to the same exe- 
cutive and legislative authority. The 
productions and manufactures of a fo- 
reign state, and of its colonies, may be im- 
|>orted into the United States in vessels 
own^ by the citizens or subjects of such 
state, without regard to their place of Re- 
sidence within its possessions." 

This exposition of the act does not ap- 

5 ear to have been called in question or 
oubted by the United States, until the 
30th of June, 1842, when an opinion was 
given by the Attorney General on its 
meaning and operation, which, on the 6th 
of July, 1842, was transmitted by the 
Seci^tary of the Treasury to the collec- 
tors of the customs. 

- The Secretary, in his circular, instructs 
the collectors to be governed thereafter 
by the opinion of the Attoniey General, 
and '* to take care that the penalties of 
the law are enforced in all cases coming 
under its provisions." The seizure in 
the present case is made in execution of 
those instructions. 

The Attorney General intimates that 
the language of the first section of the 
act is not entirely free from ambignity, 
but declares it his opinion, " that it does 
not in any case authorize an indirect car- 
rying trade by foreign ships." 



" The proviso was intended to restrain 
the privilege extended to foreign vsaseb 
in the enacting danse. By this, thej are 
allowed, where they belong wholly to the 
citizens or subjects of that counti*y of 
which the goods are the growth or manu- 
facture, to bring these goods into oar 
ports. By the proviso this is confined to 
cases where a reciprocal privilege of the 
same kind is extended to our vessels." 

This interpretation of the act is entitled 
to the highest respect, and if we regarded 
it as removing or meeting the difficulties 
raised on thi» issue^ we should give it the 
most careful consideration. We should 
probably feel considerable hesitancy in 
accepting as the true key to the interpre- 
tation of the act, the idea put forth in the 
opinion, that the enacting clause extended 
a privilege to foreign vessels, and that 
the proviso confined it to cases where a 
reciprocal pririlege of the same kind is 
extended to our vessels. It rather ap- 
pears to us, the natural reading of the act 
gives k a retaliatory and prohibitive cha« 
raeter, restrained by the proviso from be- 
ing enifurced against anj nation not hav* 
ing adopted like probibitions-orrsstrictions 
against the United States. But we for- 
bear an examination of this point, because 
the case submitted to the Attorney Gene- 
ral had none of the features marking this. 
That was a Belgian vessel which imported 
to the United States a cargo from Bue- 
nos Ayres, the products of tlie latter 
country, and the question to be decided 
was, whethersuch indirect trade was open 
to her in articles of foreign growth or 
production. The Attorney General was 
of opinion, that the act of March Ist, 1817, 
did not authorize it. The ease would 
have been apposite if the Belgian ship 
had been laden at her home port, in 
Europe^ with productions of a Belgian 
colony or territoi^, in the East or West 
Indies or Africa, and the United States 
were debaiTed importing the same goods, 
except directly from the place of their 
production. 

There is no evidence before us that the 
Treasury Department, or the officers of 
customs, have, since the act of 1817, ar- 
rested, or. questioned importations of co- 
lonial products, made in a vessel of the 
mother country, from her home port, and 
we must regard the contemporary ex- 
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position of the act given by tbe Secretary 
of the Treaauiy, as the one acquiesced 
in and practised under by the government, 
from that period, except by the exposi- 
tion of the Attorney G-eneral, above re- 
ferred to ; and there is no evidence be- 
fore ua, that his interpretation has ever 
been enforced in a case simflar to this. 

We hold the government, if not all 
other parties, now precluded by that long 
usage, and practical construction of the 
law, from questioning its correctness and 
disturbing the course of its execution. 

Admitting that on the face of the act 
it is doubtful whether the trade, now at- 
tempted to be prosecuted, can be allowed ; 
or eveo conceding that the intention of 
the statute to the contrary is manifesti 
and that the Treasury Department mis- 
apprehended and misinterpreted its pro- 
visions, in the instructions of September, 
1817, we think tbe settled rules of law, 
and the principles governing the inter- 
pretation of human language, with what- 
ever solemnity, and to whatsoever pur- 
pose it is employed, require us to adopt 
and adhere to the contemporaneous con- 
struction, corroborated by an undeviat- 
ing usage of thirty years, as that which 
must be applied to the statute, and govern 
this case. ' 

We doom it unnecessary to state ar- 
guments or analyze cases supporting the 
proposition. 

The principle is I'ecognized and il- 
lustrated by the highest legal authorities 
— [Dwarru an SUUutes, 693 ; Bac, Ah. 
Stat. L 5; 1 Crunch, 229 ; 5 Oranch, 22. 
3 Pick. R. 517. 

Tbe Supreme Court of the United 
States gives the most solemn sanction to 
the doctrine, in declaring that a contem- 
porary exposition of the constitution, prac- 
tised and acquiesced under for a period 
of years, fixes its construction, (Stuart v. 
Laird, 1 Oranch, 299,) and in pronounc- 
ing the practical construction or a statute, 
tlie one which must be enforced, although 
clearly unauthorized by the terms oC the 
law itself. (5 Cranch, 22, McKeer v. 
Dchmctf.) 

In the first case, the period of acquies- 
cence had been comparatively of short 
duration — about twelve years. 

The Supreme Court of Massachusetts, 
in a chse most maturely considered, held 



'* that a contemporaneous, is generally die 
best constniction of a statute. It gives 
the sense of e community of the terms 
made use of by the legislature. If there 
is ambigaity in the languaee, the under, 
standing and application of it, when the 
statute first comes into operation, sane-' 
tioned by long acquiescence on the part 
of the legislature and judicial tribunals, 
is the strongest evidence that it has been 
rightly explained in practice. A con* 
stroction, under such^ circumstances, be- 
comes established law." [Packard v. Rick* 
ardmm, 17 Mass. 144, 2 Mass. R. 477-— 8.) 

The navigation law adopted by Con* 
gross in 1817, would be one eminently 
calculated to attract the notice of the 
business community. It provided for 
cases of deep pubtic moment, and most 
especially has it tended to meet in soma 
degree the embarrassment our trade sa£> 
fered from the navigation laws of Qreat 
Britain, and her commercial regulations, 
affecting the intercourse with her colonies* 
These had been topics of agitating inter* 
est in the negotiations between the two 
cpuntries proceding the war of 1812, and 
in those leading to the termination of that 
war, and the adjustment of new relations 
of peace. 

The 14th Congress which came into 
power with the close of the war, must hav« 
been strongly imbued with the oommon 
tone of feeling, and familiar with the slate 
of those commercial regulations as en- 
forced by Great Britain, and their effect 
upon the interests of the United States. 

The President in his message to Con- 
gress, Dec. 3d, 1816, adverted in strong 
language to the state of trade with the 
British colonies oat of Europe ; its par- 
tial and injurious bearing on our navige» 
tion, and the refosal of that government 
to negotiate on the subject. 

The merchants of New- York and Poifr 
land memorialized Congress on the sub- 
ject, urging that importations of goods^ 
dec, into the United States, should be 
prohibited, *' except in vessels of the 
United States, or in vessels built by, and 
actually belonging to tbe citixens or sub- 
jects of the nation in which such article 
has been ]iroduced or manufactured, &c 
(11 Niles' Register, 273, 2d sess. 14th 
Cong., Doc. No. 81.) 

In this aroused state of public opinioi^ 
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il Ifl n€»t siippoaablef that the exposition 
placed by (ae Secretary of the Treasury 
on the act of March» 1817, could escape 
tiha notice of the executive and lesislative 
branches of the government, and of the 
eommunity at large, and that construction, 
therefore, under those circumstances, 
stands augmented with presumptions 
supporting its justness, stronger in force 
Ihanevea the lapse of thii'ty years acqui« 
escence. 

It IS not to be credited that the Presi- 
dent, Congress and the whole body of 
merchants, would permit an interpreta- 
tion of this statute, which failed to carry 
out the spirit and meaning of its enact- 
ment to govern our trade and revenues ; 
and it is difficult to put a case where co- 
femporaneous construction could with 
more confidence and justness be relied 
upon, as the expression of the true mean- 
ing of a law. 

We £9el, therefore, that we could with 
great propriety rest the decision of this 
ease upon the application of that princi- 
ple as recognized and enforced in the 
authorities referred to, and supported by 
the special circumstances surrounding 
this law* 

But in a case presenting a question of 
grave import to our own mcnrcantile in- 
Ssvests, and also to the rdations between 
dM» United States and Great Britain, we 
hAve considered it proper to examine the 
statute itself with attention, aided by the 
arguments of the respective counsel, and 
shall proceed to assign briefly the reasons 
WadiDg us to the conclusion that the eon- 
■Iruction heretofore adopted is correct 
vnd should be still adhered to. 

It seems to be maintained on the part 
of the United States, that the act should 
be understood to restrain the importation 
by British vessels, to articles, the produc- 
iion or manufacture of her European pos- 
aessions, and to compel the productions 
and manufactures of her dependencies out 
of SuK^, to be brought here in vessels 
brionging to the place of production or 
nanuiacture. 

This construction is feunded upon the 
assumed import of the term ** country" 
Miployed in the act, in connection with 
the supposed policy of the statute to es- 
tablish a coudition of reciprocity in re- 
spect to the navigation and trade of the 



country, where that was not already ze- 
gulated by the convention of July X 
1815. 

It may be admitted that the term 
" country" used in the act, in its primary 
meaning, signifies place, and in a larjger 
sense, the territory or dominions occupied 
by a community; or even waste and un- 
peopled sections or regions of the earth; 
but its metaphorical meaning is no less 
definite and well understood, and in com* 
mon parlance, in historical and geo- 
graphical writing, in diplomacy, legisla- 
lation, treaties, international codes, not 
to refer to sacred writ, the word country 
is employed to denote the population, the 
nation, the State, the government having 
possession and dominion over it. 

Thus Vattell says, " the term countiy 
seems to be well understood by every body. 
However, as it is taken in diflerent senses^ 
it may not be unuseful to give it here an 
exact definition. It commonly signifies 
the State of which one is a member." "In 
a more confined sense, this term signifies 
the State, or even more particularly, the 
town or place of our birtb." {Book 1, 
ch. 9, § 122.) 

When a nation takes possession of a 
distant country and settles a colony there, 
that country, though separated from the 
principal establishment, or mother coun- 
try, naturally becomes a part of the State, 
equally with its ancient possessioas. 
Whenever, therefore, the political laws 
or ti'eaties make no distinction between 
them, eveiy thing said of the territory of 
a nation ought also to extend to its colo- 
nies. (Vatell, B. 1 Ch. 18, ^ 210.) 

The whole of a country possessed by 
a nation and subject to its laws, forms its 
territories ; and it is the common countij 
of all the individuals of the nation. (Ibid. 
B. ICh. 19, §211.) 

It is very apparent, upon the provisions 
of the act of 1817, that Congress under- 
stood and used the term country in the 
enlarged sense given by Vattell. Thus 
nation, in the proviso to s. 1 : foreign 
prince or State in s. 3 : and foreign power 
in 8. 4, all represent, in their connection, 
the same idea as country in the first sec* 
tion : the special designation of citizen or 
Subject, does not mark with more precision 
that the law had reference to persons, to 
political powers, and agencies, than the 
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mere word eountiy — ^die thing containing 
l>eiog, by a familiar form of speech, used for 
that which it contains ; and, besides, per- 
sons could, with no propriety of ian« 
goaee, be styled citizens or subjects of a 
country, without understanding country to 
mean the State or nation, and not merely 
a section or portion of territory belong- 
ing to the nation. So in the preamble to 
the convention of 1815 co uHir iet, terri" 
iaries and people, are used by Ae two 
goTemments as having one import, and 
in the first article, territoriei is employed 
as the correlative of inAabitanU, 

Other instances are frequent in our 
statutes and treaties, and diplomatic cor- 
respondence, in which foreign countries 
and territories are referred to as Uie peo« 
^le, state or nation, occupying and govern- 
ing them. 

But in the present case, it seems to us 
that the phraseology of the first section 
of the act, indicates more distinctly even 
dian the use of the ordinary word coun- 
try, that the regulation had a view to 
Ibrcign governments and nations, and 
dieir vessels, and not tothe localities wtdiin 
which the individual owners might reside, 
or where the vessels might be employed. 
The expression of the law is, " in such 
foreign vessels as truly and wholly belong 
to the citizens or subjects of that country, 
of which the goods are the growth, pro- 
duction or manufacture/* 

It has been shown that, by the wefl* 
bown principles of public law, colonies 
ftre parts of the dominion and country of 
tile parent State, and the inhabitants are 
her sttbnects and citizens. 

It fi>i]ows as a necessary consequence 
of that relationship, that diere can be no 
Citizens or subjects of the colonies, as dis* 
tinct and separate firom the mother coun* 
tij, and that they can possess no ship* 
ping, which in its character, ownership 
or employment, will be foreign to other 
nations in any sense other than as 
belonging to their common country. By 
tile Engl^h law, none but vessels wholly 
owned by British subjects, resident witbin 
tile British dominions, can be registered, 
tHolt Shipp. ch. 2, § 3, § 5. WUk. Shipp. 
240, 248.) 

Congress thus most manifestly had re* 
ference t6 the nationality of vessels in the 
fcsignation oijbreign, because the 



must truly and wholly belong to citizeni 
and subjects ; terms necessarily import- 
ing a State or ^overmnent to which such 
owners appertam* 

This consideration furthermore sup* 
ports the interpretation placed by mo 
court upon the word country, for the term 
is introduced into this law in connectioQ 
vritii expressions, demonstrating that the 
shipping interest and products of foreign 
States were in contemplation, and not 
morely the parts or places where the pro- 
ducts were grown^ or the ship owneo 
resided. 

The " act to regulate trade in plaster 
of Paris,'' passed March 3, 1817, strongly 
imports that this act was intended to have 
application to the foreign State, and not 
any of its particular members or parts* 
and is a significant exposition of its scope 
and purpose in view of Congress. 

The subject matter of the two enact- 
ments were of a kindred character, and 
the latter, if not both acts, was in effect 
aimed at the xostrictions of the British na- 
vigation laws. There were circumstan- 
ces in the vegulatioa of the Nova Scotia 
l^aster trade particularly oflbnsive to thii 
country, and Congress, two days after 
tiie law in question, passed a special act, 
providiag ^That no plaster of Paris, the 
pieduetion of any country, or its depen- 
dencies, from which the vessels of the 
United States are not permitted to bring^ 
the same article, shall be imported into 
the United Ststes in any foreign vesseL" 
(3 U.S. Scat. 361.) 

It is to be remarked upon this statute^ 
that it was wholly supererogatory, if the 
construction now claimed on the part of 
the United States, to that of March Isl^ 
is correct; because the interdiction of the 
latter law beinc universal, it would neoe»> 
sarily indnde Uus particular description 
of importation in foreign vessels, it being 
denied to veasels of the United Slatea. 

It therefore affords a strong presump- 
tion tiiat Congress did not intend, by the 
act of March 1, to exact and enforce a m* 
dprocity of privilegfes with foreign vessel^ 
in the trade to and from foreign coun- 
tries, in the sense of giving our vessels the 
right to brings foreign products from any 
part of a foreign country, from which the 
vessels of that country might import them. 

It denotesi moreerer^ that Coiigrsss 
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considered it necessary to designate de- 
pendencies, or places of prod action » 
wben it was intended to discriminate 
them from the mother country ; and also 
impressively shows that Congress under- 
stood the antecedent act as authorizing the 
importation of plaster of Paris in foreign 
vessels, from countries and their depen- 
dencies, from which the vessels of the 
United States were not permitted to 
bring the same article. That such was 
the understanding and aim of Congress, 
is more distinctly manifested by the act 
passed the succeeding session, and which 
will be adverted to again. 

The grievance under which our navi- 
gation l5)ored, cleariy was not the carry- 
ing trade of the East India colonies of 
Great Britain, nor the direct trade be- 
tween them and the United States. Those 
subjects were embraced in the then re- 
cent convention of 1815, and we had 
given and accepted stipulations regula- 
ting both. 

We yielded to Great Britain the ex- 
clusive right, as to us, to carry on the 
coasting and foreign trade, to and from 
those dependencies, expressly agreeing 
that the vessels of the United States 
should not carry any article from the 
ports to which they are admitted, to any 
port or place except to some port or place 
in the United States, where it shoiud be 
unladen. (Art. 3.) July 3, 1817. 

In the message of the President to 
Congress, and the memorials of mer- 
chants, before cited, no reference is made 
to British regulations of the East India 
trade, as injurious to us or objectionable. 
Nor is it suggested that the carrying trade 
of Great Britain from her colonies, is 
cause of complaint on our part, furdier 
than that it indirectly aggravated the in- 
joTY of our exclusion from the direct 
trade. 

But what Mr. Madison and the mer^ 
chants point to as oppressive to our navi- 
gation, IS its total exclusion from a direct 
trade with the colonies. The President 
says : — •• The British government, enforc- 
ing now, regulations which prohibit a 
tride between its colonies and the United 
States, in American vessels, whilst they 
permit a trade in British vessels, the 
American navigation suffers accordingly ; 
and the loss is augmented by the advan- 



tage which is given to the British csom- 
petition over the American, in the navi- 

fition between our potts and the ports in 
urope, by the circuitous voyage enjoyed 
by the one and not enjoyed by the other. 
(Message, Dec 3, 1816.) 

This wrong, of course, was committed 
in respect to other dependencies of Qreat 
Britain than the East Imiies, for the re- 
taliatory act of April 18, 1818,^3 U. S. 
Stat. 438, § 2,) specially passed to coun- 
tervail the English colonial navigation 
laws, (14 Niles's Reg. Ill,) saves all the 
provisions of the convention of July 3, 
1815, (§ 2, proviso.) 

Congress, in the first measure adopted» 
seemed to stop at the same point of re- 
striction to which our trade liad been 
subjected by foreign powers, and to in- 
tend that law to be applicable to all na- 
tions vrith whom we had commercial in- 
tercourse. They in substance adopted the 
English Navigation Act of 12th Charles 
II. ch. 18. (Reeve Sbipp. Part 1. 107. 1 
Cfaitty's Com. L. ch. 6.) It was notorious 
that the operation of the act of 1817, un> 
der its proviso, would in effect be limited 
to the Jiritish navigation. 

That this act was not designed to meet 
the mischiefs suffered by our trade under 
the regulations of the British colonial po« 
Ucy, is therefbi^e indicated plainly by the 
after act of March 3, 1817 ) and it ap* 
pears to us, is demonstrated by the pro- 
visions of the "act concerning naviga- 
tion," passed April 18, 1818, (3 17. S. sta- 
tutes, 432,) and the two acts supplemen- 
tary and in addition thereto, passed May 
15, 1820, and May 6, 1822, (3 U, S. sta- 
tutes 602 and 681.) These statute^ with 
the most rigorous inhibitions on the intro- 
duction of the productions of British co- 
lonies into the United States in British 
veisels, directly or indirectly, when not al- 
lowed te be imported widi equal privi- 
leges in vessels of the United States, are 
plainly, limited to the British West India 
and Ncnth American dependencies. [Re- 
pott of Committee, 11 Niles' Register, 
111.] We think these various enactments^ 
made under the suggestion of the execu- 
tive, at the instance of our shipping mer^ 
chants, accompanied by earnest diploma-* 
tic effartB and exnostulations, in respect 
to the trade with the Engliiih dependen- 
cies in North America and the West In- 
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dieB condiiflirely suppoit the m fta n in g 
originallj applied to the act of March 1, 
1817, and which we adopt : that it does 
not lender illegal the trade attempted in 
this instance* 

We perceive nothing in the provisions 
of the second clause of the fint section 
of the act of March 1, 1817, bearing 
upon this question. 

The information aveis that the produc- 
tions of the East Indies, have usually been 
first shipped for transportation from the 
ports of the East Indies, and the plea in 
substance admits the fact. 

Yet, as already indicated, the act, in our 
judgment, does not exact a direct trade 
firom the port of production, or usual 
shipment, when the importation is in a 
vessel belonging to the country in which 
the goods are produced. It places no 
limitation of place upon her right to bring 
the productions of her own country. 

It a foreign ship engages in such car- 
rying trade, the act might probably re- 
quire that her voyages should be firom a 
home port, which should also be the 
country from which such goods, wares or 
merchandise can only be, or most usually 
are, first shipped for transpoitation : but 
we do not undeitake to define the effect 
or application of this clause further than 
to say, it does not restrain the expprta- 
tton in vessels owned by citizens or sub- 
jects of the country, to the port of pro- 
duction or usual shipment in thatcountiy. 
We are also led to obsene upon the 
proviso, that it does not a{>pear upon the 
pleadings, or any regulations of trade 
made by Great Britain, which we have 
examined, that she prohibits the impor- 
tation in vessels of the United States, of 
the productions of our territories or de- 
pendencies, shipped from a port of the 
United States, to which they had been 
transported from the place of production. 
Nor does it appear that vessels of the 
United States are prohibited by the Bri- 
tish government, importing to this country 
from England goods, wares or merchan- 
dise, the growth, jnroduction or manufac- 
ture of her East India dependencies. 
• As already intimated, therefore, there 
is ground for doubt, whether upon the 
construction of the act assumed on the 
part of the government, a case is made 
showine any violation of its provisions, 
by the importation in question. 



Without adverting to many other topics 
of argument, opened by the case, and dis- 
cussed by counsel, in our judgment, the 
defence made by the special pleas, is a 
bar to the action, and the demun-er taken 
on the part of the United States must be 
overruled. The following decree will ac- 
cordingly be entered. 

Jult/ 3, 1847. It being considered by the 
court, that the matter specially pleaded by 
the claimants to the libel and information 
filed in this cause, amounts in law to a bar 
thereof, and to the prosecution aforesaid 
for the matters in the said Ubel specified : 

It is ordered by the court, that judg- 
ment be rendered for the claimants, upon 
the demurrer interposed on the part of 
the plaintijET to the plea aforesaid. 

It is further ordered by the court, that 
the said ship, her tackle, apparel and fur- 
niture, and the cargo in the pleadings spe- 
cified, be discharged from arrest in tnis 
cause, and be delivered up to the claim- 
ants therein. 



H. 0. ©iBtrUt donrt. 

Zebulon a. Paine and othghs v. The 
Steamboat Neptune. — February ^Ith, 
1847. 

COLLISION — ^NEGLECT. 

The following decree was made in this 
cause — it contains some important point§ : 

This case having been heard upon the 
pleadings and proofs, and arguments of 
the respective advocates thereon, and due 
deliberation being had in the premises : 

And it being made to appear to the 
Court, that the collision in the pleadings 
mentioned, occurred in tlie night time on 
the sound, the schooner (/o/e,) being struck 
near midships on her larboard side, by 
the bow of the Neptune, and so broken 
through as to sink immediately in conse- 
quence thereof: 

And it being made further to appear 
to the Court that the wind being about 
north, the schooner was steering west by 
the compass, nearly close-hauled upon the 
wind, and that the Neptune was steering 
E. by N. when the tv^o vessels were found 
apprpaching, and that the schooner con- 
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tinuod holding her course, whilst the Nep- 
tune was veered up to about N. E., with 
intent to pass the schooner to windward 
of her, and that this change in the direc- 
tion of the steamer was made when the 
vessels were from a quarter to seven- 
eighths of a mileapart,and were approach- 
ing each other with a combined speed of 
sixteen or seventeen miles the hour. And 
it being further made to appear to the 
eourt, by a preponderance of evidence in 
the case, that die night was not so dark 
but that vessels could discern each other 
on the sound at the pl&ce of collision, in 
either direction, a sutncient distance apart 
to enable them to avoid coming in colli- 
sion, without having lights exhibited on 
board of them for that purpose. And it 
being further made to appear to the 
Court, by a preponderance of evidence, 
that die steamboat Neptune, when she 
changed her course to the N. E., was to 
leeward of die course the schooner was 
then running, and that the course of the 
schooner was not changed by those having 
die management of her. And it not 
being made to appear to the Court that 
any look-out waj stationed on the deck 
or forward part of the steamboat, or else- 
where than in the pilot house, and with a 
window intervening : 

It is considered by the Court that tlie 
collision in the pleading mentioned was 
not produced or occasioned by any fault, 
or want of due skill and precaution in 
flailing and managing the schooner at the 
time: 

It is fordier considered by die Court, 
that the steamer was in fault at the time 
in not having a sufficient and careful look- 
out kept uponlhe forward part of her 
deck, and the more especially in main- 
taining at such time her full speed, if as 
set up by the answer and proo& in her 
behalf, die atmosphere was so cloudy and 
thick ahead of her and in the direcdon 
she was running, that a vessel not cany- 
ing lights, could not be seen beyond a few 
rods from her : 

It is further considered by the Court, 
that die persons navigadng the said steam- 
boat, were at the time chargeable .with 
neglect and want of due precaution, in 
attempting to cross the bows of the 
schooner and go to windward of her, and 
Ifaat such improper movement of the 



steamer, was the occasion of die collinoo 
and damage which ensued : 

Wherefore, it is ordered and adjudged hj 
the Court, that the libellants recover theii 
damages sustained by occasion of such 
collision, and that the said steamboat be 
condemned therefor, with costs to be taxed 
It is further ordered, that it be referred 
to a commissioner to ascertain and report 
the amount of damages sustained by the 
libellants by means of the premises, and 
that each party have leave on such refer- 
ence to use the evidence ofllered in Court, 
on the hearing of the cause, and sacfa 
other evidence as may be competent and 
relevant. 



Snpxtmt donxt. 

[New-York.] 

Before the Honorable HENET P. EDWARD^ 
one of the Jnaticei of. the Fizst Judicial DiBtriel. 

In thk matter op Jose Da Costa asp 
Jose Da Rocha. 

slavery — ^habeas corpus — res aimud1- 

CATA. 

The adjudication of an oiBeer having power t» 
iame and decide upon a writ of habeas carfrntg 
may be eet up aa rea adjudicata upon any aiib* 
aequent writ of habeai corpus, and ia concloRva 
upon the aame partiee, when the aubject matter 
is the aame ; and there are no new facta. 

The partiea are the aame, where the writ ia ianed 
on behalf of the aame peraoa* against the aame 
respondent, althongh the relatora are diflerent. 

The material facts alleged in the retunit which are 
not denied by the pavty brought up must be 
taken to be trae. 

The circumstances under whicli this ap* 
plication was made, sufficiently appear 
m the opinion of the Court, 

Jok» Jay and /. L. WMie^ for the 
slaves. 

1. The writ ofhahecu eorpui is a sub- 
stantial right, and not the mere shadow of a 
right. It is a vnrit ex dehito juHiciaf in- 
tended to afford an easy, prompt and effi- 
cient remedy for all unlawful imprison* 
tnent — a writ to which all persons are en* 
titled in the most expeditious and maspk 
manner, an4 by wfaicn pexacmai libertj is 
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not left to rest for its security upon gene- 
ral and abstract declarations of rieht — 
nor allowed to depend upon the arbitrary 
discretion of any one man. 

It is a writ, for the denial of which, 
judges are made personally responsible, 
and of the benefits of which no man can 
rightfully be depriyed. 2 Rent's Com. p. 
26^ et seq. on personal Kberty and security. 
1 Stephenson the Eng. Constitution, pase 
4$4, title Habeas Corpus Act. 2 N. x . 
Rev. Stat. 563, et seq. and especially § 
44, (§ 42,) stating the excepted cases into 
which the court cannot inquire. 

In Gkeat Britain, from which we re- 
ceived the habeoi corpw act without al- 
teration, it is well established that the 
doctrine of res judicata^hsa no applica- 
tion — ^but that a party restrained of his 
liberty has a right to the opinion not only 
of every conrt, but of every judge, as to 
the legality of the imprisonment, and that 
each court and judge, when applied to, 
are boand to consider and decide the case 
upon their own examination, without be- 
ing concluded by previous decisions in the 
same matter. Ex parte Partington in the 
Ccmrtof Exchequer, (1845,) 13 Meeson 
& Welbv, 679, per Parke B. and Pollock, 
C. 6. See the same case reported 2 
Bowling & Lowndes' Practice Keports, 
6^, and 9 London Jurist, 93. 

2. It has never been determined in our 
courts that the doctrine of res judicata 
applies to decisions in writs of hoj^eas 
corpus involving the liberty of the citizen. 
Such a principle, once established, would 
destroy the essential value of the vnit, 
as affording '' a ffee, easy, cheap, expedi- 
tious, and ample" remedy against infrmge- 
ments of personal liberty, and would tend 
to place the liberty of the citizen at the 
disposal of a single judge ; which is the 
very thing the writ is intended to pre- 
vent. 

The case of the People v. Mereant ^25 
Wend. R. 64,) which h^ui been rehed 
upon to maintain such a doctrine, involved 
no question of personal liberty — ^but simply 
the question, whether the custody of an 
infant child, under a certain state of facts, 
should be ^ven to the father or to the 
mother. various writs having been 
issued, and the matter having repeatedly 
occupied the attention of the judges, the 
.Court for the Correction Errors, after a 



full examination of the testimony, de- 
clared, by special resolution, that that can 
was res judicata ; (see remarks of Cow- 
en, J., People V. Mercein, 3 Hill, 440,) but 
their decision did not extend to any case 
involving personal liberty ; and no gene- 
ral langua^ used by individual judges 
in their opmion, can suffice to abridee or 
lessen the constitutional authority of this 
writ of right. 

A decision tending by an enlarged con- 
struction to overthrow or impair a funda- 
mental right, must receive such a con- 
struction as shall best preserve the liber- 
ties of the people— and the decision in 
this case on the point of res judicata, de- 
clared as it was, by a special resolution, 
only recognizes the right of a judge to ap- 
ply the doctrine of res judicata^ to cases 
of habeas corpus involving the custody of 
an infant chUd. Had it extended to aU 
other cases of habeas corpus, such deci- 
sion would have been utterly inoperative 
to abridge the right of a person restrained 
of his liberty to the full benefit of the writ, 
according to its ancient character-— which 
includes his right to the opinion of every 
court and of every judge, upon the lega- 
lity of his imprisonment — ^fbr the reason 
that the right to this writ is secured, 
not only by the constitution of this state, 
hathj^consHiution of the lotted States, 
and cannot, therefore, be taken away, 
crippled, or abridged in any degree by 
the legi^ation or the adjudications of in- 
dividual states. 

3. In case the doctrine of resjudseaia 
could apply in its full force to proceed- 
ings on habeas corpus, — ^involving the 
libjsity of persons, which is utterly denied 
— this matter, upon the facts shown by the 
record, is clearly not vrithin the rule, but 
must be held to be nsf iniegra and ret «•- 
tacta, as wanting in aR the essential reqol* 
sites to constitute it an adjudicated ease. 
Upon the essentials of res judicata, fcc., 
see 2 Kent's Com. 12 Co. Lit. 352, b. 303 a, 
Bronson, J., in People y. JUmm, 25 
Wend. 82. Same case, 3 Hill, 420; 8 
Cowen and HUPs PhiL on Eiddence, n, 
824, note 586, and authorities there cited. 

1. The opinion of Judge Daly annexed 
to tiie return of the respondent, is unac- 
companied by any judgment, order or 
decree, and does no| titerefore constitute 
a record that ean be pleaded by way of 
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estoppel. Further evidence on the point, 
whether or not there was an order is in- 
admissible. We can look only at the re- 
turn, and that shows the conclusions of 
Judge Daly's mind, but not his final ac- 
tion as a judge. We have the reasons for 
the act, but the act itself has never been 
performed. Until the act is performed 
It cannot be on record, and until the re- 
cord is complete, it cannot be an es- 
toppel. 

2. The decision of Judge Daly, if his 
opinion be regarded as such, was not a 
solemn decision of a court of justice, or 
of a judge in the exercise of hu rightful 
jurisdiction^ for the reason that a judge 
of the Common Pleas, under the new 
constitution, has no authority to issue a 
writ of h^abeaa corpus — and it was in a 
proceeding coram non judice, for the ad- 
ditional reason that the writ had been 
formally dismissed by the attorney of re- 
cord, by whom the same had been issued, 
the said attorney being clothed also with 
full authority from the negroes, before 
any order was made or decbion pro- 
nounced, or opinion given, and there was, 
therefore, no proceeding before the judge, 
nor any conflicting claims to require, or 
justify his decision of the questions raised 
by the return. 

Upon the right of a plaintiff to discon- 
tinue his plaint at his own pleasure, and 
suffer a nonsuit, see 3 Blackstone'a Com. 
376, 7. 1 Burrill's Prac. 241. PeqpU 
V. Mayor's Court of Alhany^ 1 Wend. 
36. Woostcr v. Burr, 2 Wend. 29$. 
^ 3. The proceeding before Judge Daly 
was not between the same parties or pri- 
vies — ^but a matter inter alios ac<<»--be- 
tween the. relator, John Inverness, and 
Uie Captain — with which the Africans 
had nothing to do. It was a proceeding 
instituted without their privity or con- 
sent, and by which they are in no way 
bound. The relator was to them a stran- 
ger, the counsel unknown and unautho- 
rized : ignorant of the language, they had 
no understanding of the matter. 

. 4. A decbion is not res judicata, unless 
the parties to be aflected by it have had 
au ooportunity of being fairly heard, and 
tlie decision is made upon due delibera- 
tion by the judge. These Africans in the 
former proceeding, were denied a hearing. 
The order of the court was based upon 



an admission on the record made without 
their authority, knowledge or assent— 
and the truth of which they positively 
deny. 

Upon the point that records are only 
prima Jade evidence, and may be dis* 
proved, see Bradshawy. Heath, 13 Wend. 
407. Language of Hosmer, C. J., quoted 
in same case. Idem, 415 — 416, and 
Shumtoay v. StUlman, 6 Wend. 447. 2 
Rev. Stat. 563, et, seq. as to the righu of 
the party to show the facts relative to his 
imprisonment. 

5. The grounds of the decbion must be 
the same actually and necessarily, so that 
the evidence in the one would support the 
decbion in the other. 

In thb case, the former decbion was 
based on the admission upon the record, 
that the Africans were seamen ; the pre* 
sent record shows they are not, and can- 
not be, seamen, in the meaning of our 
law, and it further shows a new imprison- 
ment, manacling, and restraint diflfering 
from any that appeared in the first pro* 
ceeding, and which, of itself, admiuiug 
them to have been seamen, was a broadi of 
the contract assumed to exbt between tbem 
and the captain — and has rendered that 
compact void, and determined the rela- 
tionstiip in which the opinion of Judge 
Daly declared that they stood. 

4. Thb writ should not be dismbsed 
on the ground that the case b res judicata, 
even did it possess the essentials which it 
wants, for the reason that it appears by 
the opinion of Judge Daly, that the Afri- 
cans were remanded as seamen, although 
admitted by the captain to be slaves, and it 
being an established principle that no 
slave can either make or assent to a con- 
tract, and it being the law of this state 
that all slaves brought within its borders 
are free, and that servitude under any 
possible form, pretence, or circumstances, 
shall not be recognized by our courts, 
save in the single case of fugitives held to 
service in the Southern States, it would 
be a violation of constitutional right, a 
denial of justice, and an outrage upon per- 
sonal freedom, were a judge, when ap- 
pealed to for protection upon habeas cor- 
pus, to dismiss that writ upon the strength 
of a decbion shown to be erroneous, and 
remand these Africans to an imprison- 
ment known to be unlawful, to a condition 
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of Berritude which the law abhors, and 
has peremptorily forbiddeD, and to the 
power of a master who has threatened 
them witb violence, the instant he escapes 
from the jurisdiction of a free state. 



Purray^ for the respondent 



Edwards, J. — A writ of habeas cor- 
put was issued by his honor. Judge 
Edmonds, on the 17th day of July last, 
directed to Clemente Jose Da Costa, 
master of the Brazilian bark Lew Branca, 
commanding him to have the bodies of 
Jose da Costa and Joso da Rocha, by 
bim imprisoned and detained, as was al- 
leged, together with the cause of such 
impiisonment and detention, before him, 
the said judge, at a time and place therein 
•pecified. The respondent appeared be- 
fore Judge Edmonds, and made his re- 
turn to the said writ, under oath ; to which 
the said da Costa and da Rocha put in 
aa answer, also under oath. At this stage 
of the proceedings, by the consent of the 
counsel for all tli^ parties, the writ was 
amended in such a manner as to be re- 
turnable before me, and, by a similar con- 
aent, I allowed the writ nunc pro tujic. 

The return of the respondent .admits 
the detention of da Costa and da Rocha, 
aod alleges that before the issuing and 
service oi the said habeas corpus, to wit : on 
the 10th day of July last, a writ of habeas 
carpus wae allowed and issued, by the 
Hon. Charles P. Daly, one of the Asso- 
ciate Judges of the Court of Common 
Pleas, in and for the city and county of 
New- York, and of the degree of counsel- 
lor of the Supreme Court, directed to the 
said respondent, with the object and for 
the purpose of producing, before the 
said judge, the persons named in the said 
first mentioned writ, for the purpose of 
inquiring into the cause of their deten- 
tion or imprisonment by the said respon- 
dent. That, in obedience to the said writ 
issued by the said Judge Daly, the re- 
spondent produced before the said jndge, 
the persona of the two negro men called 
Jose da Costa and Jose da Rocha. That 
upon said writ so issued by said Judge 
Daly, and upon the return thereto, pro- 
ceedings were duly had before said judge, 
who after mature deliberation, and after 
hearing the allegations and arguments of 



counsel on both sides, decided and ad« 
judged, on or about the 16th day of July 
last, that the said Jose da Costa and Jose 
da Rocha were legally under tho restraint 
of the said respondent, and that they 
should be remanded to his custody ;* which 
said decision and judgment of said Judge 
Daly, it is alleged in the said return, are 
still in force, unreversed, not set aside, nor 
made void. The return further states, 
that in pursuance of said decision and 
adjudication, the persons of said da Costa 
and da Rocha were committed to the 
custody of the respondent. Tho return 
also sets forth other matters, to which it 
is not necessary, in this place, to allude. 

The answer of da Costa and da Rocha, 
does not deny the substance of any of the 
allegations above cited from the retura of 
the respondent. 

Upon the said return and answer, the 
respondent contends that there has been 
an adjudication of the matter by Judge 
Daly, and that such adjudication is bind- 
ing upon me, and precludes any investi- 
gation into the facts of the case, unless 
new matters are shown, which have arisen 
•since the adjudication of Judge Daly, 
and which render such investigation 
proper. 

Before the enactment of the Revised 
Statutes, the law seems to have been set- 
tled, that the return of the respondent 
was conclusive, and that none of the facts 
contained in it could bo controverted. 3 
Hill, 658, note 30. By the Revised Sta- 
tutes, the paity brought up may deny any 
of the material facts set forth in the re- 
turn, or allege any fact to show either that 
the imprisonment or detention U unlawful, 
or that he is entitled to his discharge. (2 
R. S. 471, p. 50.) 

I If, then, any of the material facts set 

forth in the return, are not denied by the 

party brought up, the return, pro tanto, 

' has the same effect as before iho Revised 

j Statutes, and those facts must bo taken to 

be true. 3 Hill, 658, note 28. 

' Upon this construction of the law, I am 

I bound to assume that the facts set foith ia 

the return, and not denied in tho answer, 

- are true, and that da Costa and da Rocha 



* Tho opiuiou of Judge Daly follows the report 
of this case. 
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have heretofore been brought before 
Judge Daly, upon a ymtof habeas corpus, 
and that, afler an investigation into the 
causes of their detention by the respon- 
dent, Judge Daly adjudged that they were 
legally under the restraint of the respon- 
dent, and that they should be awarded to 
his custody ; and that said judgment now 
remains in full force. 

It thus appears that there has been an 
adjudication, upon a writ of habeas cor- 
fus : that da Uosta and da Rocha were 
At the time of said adjudication, under 
the legal restraint of the respondent. 

The next question is, does the princi- 
ple oires adjudicata apply to this case, and 
am I precluded by the above mentioned 
adjudication from any further inquiry into 
the subject? In the case of Mercein v. 
The People, ex rel Barry, (25 Wend. 64,) 
it was decided by the Court of Errors of 
this state, that the principle oi res adjudicata 
was applicable to a proceeding under Tia- 
beas corpus. Two opinions only were 
delivered ; one by the Chancellor and the 
other by Senator Paige. The question 
under review had been decided by Judge 
Inglis, then a judge of the Court of Com- 
mon Pleas, upon a writ o£ habeas corpus 
issued by him. The Chancellor, in de- 
liveiing his opinion, said that " he con- 
curred in the decision of Judge Inglis, 
that the principle of res adjudicata was ap- 
plicable to a proceeding upon habeas cor- 
pus; and that it could make no difference 
in the application of the principle, whe- 
ther the hrst writ was returnable before 
a court of record, or a judge or commis- 
sioner out of couit, for in neither case, 
ought the patty suing out the writ, to be 
permitted to jpYOceedad infinitum before 
the same court or officer, or before another 
court or officer, having concurrent juris- 
diction, to review the former decision, 
while the facts remain the same ; but if 
dissatisfied, with the first decision, should 
appeal to a higher tribunal. 

Senator Paige says, that '* if a final adju- 
dication upon a habeas corpus is not to be 
deemed res adjudicata, the consequences 
\vill be lamentable. This favored writ will 
become an engine of oppression, instead 
of a writ of liberty." He ^rther says, "I 
think that the following rule will be found 
sustained by the cases, viz : Whenever a 
final adjudication of an inferior court of 



record, or of an inferior court not of record, 
or of persons invested with power to de- 
cide on the property and rights of the 
citizens, is examinable by the Supreme 
Court, Upon a writ of error, on a certiorari^ 
in every such case, such final adjudication 
may be pleaded as res offjudicata, and is 
conclusive upon the parties in all ^ture 
controversies relating to the same mat- 
ter." And, finally, a resolution was adopted 
by the court, " That in the opinion of the 
court, the decision of Judge Inglis upon 
the question of res adjudicata was correct, 
and in conformity to law." This decision 
fully and clearly establishes the rule that 
the principle o£ res adjudicata is applicable 
to proceedings upon habeas corpus. 

The only question, then, that remains 
upon tliis branch of the case is, whether 
the same subject matter between the same 
parties, has been adjudged by an officer 
having power to issue and decide upon a 
writ of habeas corpus. 

First. Is the subject matter the same ? 
The subject matter under the first writ, 
was the imprisonment and detention of 
da Costa and da Rocha, and the adjudi- 
cation of the judge was, that they were 
" legally under the restraint of the re- 
spondent, and should be remanded to his 
custody." The subject matter of the pre- 
sent writ, is the detention of the same 
pci-sons by the respondent; and I am 
called upon to^ decide what was de- 
cided by Judge Daly, viz : VVTiether 
they are legally under the restraint of the 
respondent 1 

Second. Are the parties the same ? 
The proceedings, in both cases, have 
been in behalf of the same persons, against 
the same respondent. The fact that the 
relators are different, does not alter the case. 
Third. Had Judge Daly the power to 
issue the writ and to decide the questions 
arising under it 1 

By the law, as it stood under the old 
constitution, it is not questioned that he 
had the power. By the new law, it is 
enacted that the " Judges of the Court of 
Common Pleas for the city and county of 
New- York, shall have and possess the 
same powers, and perform the same 
duties as the first judge and assist- 
ant judges of said Court of Common 
Pleas now have and possess and per- 
form." (Laws 1847, p. 281, s. 7.) 
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There are several matters alleged in 
the answer of da Costo and da Kocha, 
for the purpose of showing that there was 
irreg^arity in the proceedings before 
Judge Daly. The answer to all these 
aUeeadons is, that I am bound by the ad- 

^judication, and cannot look behind it. 

V if there has been irregularity, I have no 
power to decide upon that question, in 
ihis collateral proceeding. The remedy 
must be in a court sitting as a court of 
review. 

But it is contended that new facts have 
arisen in this case since the decision of 
Judge Daly. The answer of da Costa 
and da Rocha, sets forth that since the 
•aid adjudication, and on the 17th July 
last, they were hand-cufled and put in a 
store-room in the forward cabin of the 
vessel, and there confined, -and that the 
respondent also threatened them with 
vi»lance when he "got them at sea.** 
These are not new facts of such a charac- 
ter as to change the relations of the par- 
ties. If there has been an abuse of the 
right which it has been adjudged that 
the respondent had to the custody of the 
persons held in restraint by him, the re- 
medy is not by habeas .carpus ; much less 
so BB to any threatened violence. 

With these views, I am of opinion that 
the question presented to me under the 
present writ at habeas corpus, is resadjudi- 
cola, and that I am precluded from going 
into any investigations of the facts in the 
case ; and that no new facts are set forth 
in the proceedings which authorize any 
interference by me. 

The writ must, therefore, be dismissed, 
and Jose da Costa and Jose da Rocha re- 
manded to the custody of the respondent. 

The following is the decision of Judge 
Dalt, referred to in the preceding case : — 

Daly, J. — This b an application upon 
a writ ofhaheas corpus to discharge Jose da 
Costa, Jose da Rocha, and Maria da Costa, 
alleged by the relator, John Inverness, to 
be restrained of their liberty by Clemento 
Jose da Costa, master of the Brazilian 
barque Llembranca. 

It is set forth in the return of the mas- 
ter, that the persons above named were 
brought from Rio de Janeiro to the port 
of New-York, in the barque aforesaid. 



That the two first named, Jose da Costa 
and Jose da Rocha, were shipped on 
board the Llembranca at Rio de Janeiro 
as part of the crew, and as such he is re- 
quired to take them back by the laws of 
Brazil. That the woman Maria has 
come upon the voyage to this port as a 
servant and nurse to his wife and family, in 
whose service she now is. It is further set 
forth in the return, that Jose da Costa and 
the woman Maria, are slaves, lawfully ac- 
quired by the respondent, according to 
the laws of Brasdl, by which laws, slavery 
is permitted, and the acquisition, posses- 
sion, and transfer of persons as property, 
allowed, recognized and protected. 

That Jose da Rocha is also a slave, 
and the property lawfully acquired is as 
aforesaid, of Antonio Jose da Rocha Pe- 
reslra, of Rio de Janeiro, part owner 
of the barque, and by him committed to 
the custody of the respondent. 

These facts are admitted by the relator, 
but he denies that they are sufficient to 
justify the detention of the parties con- 
cerned. 

The fact that Jose da Costa and Jose 
da Rocha constitute part of the crew of 
the Llembranca, is an answer to the ap- 
plication for their discharge. By § 31st, 
of the existing treaty between the United 
States and Brazil, provision is made of the 
aiTest, detention, and custody of persons 
composing a part of the crew of any 
public or private vessel of either nation, 
who shall dcseit. 

The consuls of the respective nations 
are authorized to apply to the proper ju- 
dicial authorities, and upon proving by 
the exhibition of the ship's roll, register 
or other document, that the persons 
claimed were part of the crew, they are 
required to be delivered up. They are 
to be put at the disposal of the consul, 
and may, at his request, be placed in 
any public prison until sent to the vessels 
to which they belong, or to others of the 
same nation. The treaties made under 
the authority of the United States, are 
declared by the 6th Article of the Consti- 
tution to be the supreme law of the land, 
to be binding upon the judges of every 
state, any thing in the constitution or laws 
of. any state to the contraiy notwith- 
standing. 

I am bound, therefore, to regard and 
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carry out the provisions of thid treaty. 
And it would be a palpable violation of 
its obvious meaning and iutent, to dis- 
charge persons upon a vrrit o£ habeas cor- 
j>U9, admitted to be part of the crew of a 
Brazilian vessel If the two persons 
should desert, they could be reclaimed as 
a part of the crew. It would be the duty 
of the judicial tribunal of this state, in 
such a case, upon the proper application, 
to deliver them up. 

The right of the master to detain them 
as a part of his crew, is necessarily im- 
plied. When a duty is imposed to deliver 
them to him, should they desert from his 
service, he undoubtedly has a right to de- 
tain them as a part of his crew, if he has 
a right to reclaim them when they leave 
his vessel. 

- That they are slaves does not alter or 
vary the case, for wei*e I to hold that they 
are free persons, according to the laws of 
this state, the master would still be enti- 
tied to retain them as membei-s of his 
crew. 

They must, therefore, be returned on 
board the vessel from whence they were 
brought in obedience to this writ. 

It will not be necessary to determine 
the principal question argued upon the 
return, to wit : — ^Whether slaves volun- 
tarily brought into this state, are to be 
regarded as property within the meaning 
of that section of the treaty by which the 
United States has stipulated specially to 
protect the property of subjects of 
^azil. 

The point is not material to the matter 
now before me. Pa Rocha and da Costa 
are left in the custody of the respondent, 
not upon the ground that they are his pro- 
perty, but because they compose a portion 
of his crew. 

The question could only be material as 
far as respects the right of the respondent 
to detain the woman, Maria. But she, by 
her own declaration, is under no restraint. 
The writ has been sued out without her 
knowledge, privity or consent. She has 
expressly declared her unwillingness to 
leave the service of the respondent, and 
expressed her desire to return with him 
to Rio de Janeiro. 

As she is on board the* respondent's 
vessel of her free will, she cannot be re- 
garded as under restraint. The interpo- 



sition of this. writ, therefore, in her be' 
half, is not called for. She has elected 
to remain where she now is, and there is 
DO room to make any order respecting 
her. 



€onrt of Common ipieas. 

\NeW'York.] 

Before the Honorable M. ULSHOEFFER, FinI 
Jadge, and AaHstant Judges INGRAHAM mad 

John A. Merbitt v. William H. Cor- 
nell. 

Where a note under seal iesaed upon proof of the 
■igDature m also presumptive evidence of the seal, 
although it is not stated in the body of the oote, 
that it was under seaL 

Where a sealed instrument contains in the body 

' of it the words " witness my hand and seal," or 
others of similar import, or has an attestation 
clause *' sealed and delivered," the seal will be 
presumed to have been there before signing. 

Where the sealed instrument only purported to bs 
signed and not sealed, the plaintiff miut show 
the sealixig before delivery. 

This was an action of debt upon a nolo 
in the usual form but having a seal at- 
tached to it. The facts upon which the 
decision was made, are stated by the 
judge in his opinion. 

S. Clift, for plaintiff. 

S. J, Tilden, for defendant. 

Ingraham, Associate Judge. — This ac- 
tion is upon a promissory note in the usual 
form, but there is a seal annexed to the 
defendant's name on the note and the ac- 
tion is debt. Upon the trial, the plaintiff 
proved the handwriting of the defendant 
to the note and rested. The defendant 
moved for a nonsuit on the ground that he 
should also have proved the sealing. 

There are some general rules in re- 
gard to the evidence necessary to prove 
sealed instruments which were not dis- 
puted on the argument of this case. 

Where a sealed instrument contains a 
clause that the signer has afExed his hand 
and seal, then proof of the hand-writing 
is enough, and the seal is presumed to 
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kaye been propm-ly affixed. 1 O. P. 
417. 

So if there be an attestation clause, , 
''sealed and delivered^" aad tke witness 
be dead, proof of the handwriting of tke 
witness is sufEcient, and the seal will be 
presumed te have been there before sign- 
ing. 

These rales are upon the maxim ** om- 
ma praes umanter rite €sse acta,'* and tke 
recital in the paper that the signer in- 
tended to affix the seal, after his hand- 
writing is proved, justifies the presump- 
tion both as to sealing and delivery. Va- 
rious cases estal^ishing those rules are 
cited in Cow. & Hill's notes, 1 vol. p. 
305, 1278. 7 Taunt. 261. 1 B. & P. 
361. 

So also it has been held where the signer 
stated in the body of the instrument, 
** witness my hand," there the presuoip- 
tion is against the sealing, and fuither evi- 
dence must be adduced to prove it; and 
one case goes so far as to declare that 
evidence to pnave the sealing would be 
inadmissible. 1 Mnnf. 491. None of 
these cases, however, reach the peint 
raised in this suit. Upon general princi- 
ples 1 should be inclined to hold proof of 
the handwriting sufficient, where the pa- 
per itself neither purported to have a 
seal or to be without one. The maxim 
above referred to, of the presumptien that 
things were rightly done, where nothing 
a|>pearB to the contrary, would justify the 
presumption of sealing to a bond or note, 
where there was no attestation clause. 

Elven admitting that tlie rule, as stated 
by the defendant's counsel, was the ancient 
rale, amlicable to sealed instruments, I 
«hould feel much inclined to depart from 
the rule now, since the great alterations 
that have been made in the law applicable 
to sealed instruments, both by statute and 
by the decisions of the courts. At the 
present day the distinction between sealed 
«nd unsealed instruments, has almost 
ceased to exist, except in respect te the 
period of limitation of actions upon them-; 
and where no motive appears to throw 
euspicion upon the act, the sealing should 
be considered to have taken place at the 
time of signing. Xhe law does not sup- 
pose a crime to have been committed, and 
yet, the contrary rule would, afker proof 
of signing, directly charge upon tke holder 
a forgery. 



I find nothing in the general rales ap 
plicable to this case, which requires tiie 
proof contended for by the defendant. 
He has cited several cases which he re- 
lies upon as establishing this doctrine. 

In 1 Munford, 487, the note was sealed, 
but in tke body of it purported to be not 
sealed, and the court held that it could 
not be a sealed instrument, and that parol 
evidence could not be given to show that 
it was sealed at the time of execution. 

So in 4 Munford, 442, the note pur- 
ported to be unsealed, and the same nile 
was adopted in conformity with the former 
decision and with the English cases. 

In 4 McCord, 267, the question arose 
as to an instrument not sealed with wax, 
but having a mark intended to represent 
a seal, and evidence of the mark having 
been made by the defendant from its pe- 
culiar character, was held sufficient to go 
to the jury for them to say, whether such 
mark was iniended as a seaL 

In 2 Halsted, 274, the action was on 
a sote containing the words, '^ witness my 
hand and seal,*' and the coort held proof 
of the handwriting sufiicient evidence of 
sealing by using a scroll under the name. 

In 2 Southard, 449, the note was 
signed and had a scroll to the name, but 
did not hsLve any thing in the body of it 
expressing whether it was intended as a 
seal or not, but there was tiie name of a 
witness attached, simply as a witness pre- 
sent He was dead at the time o£ the 
trial, and a majority of the court were of 
the opinion, that the proof of his hand- 
writing was not sufficient to establish the 
presumption of its being sealed, because 
the attestation by the witness purported 
only a signing. 

8otfthaixl, jr., dissented from tbb 
opinion. 

The law of New-Jersey allows a scroll 
to have the validity of a seal, when affixed 
hy way rfa •eoL In all these cases, then, 
there is something more necessary than 
the merepioduction of the paper with the 
scroll and proof of handwriting. There 
mast be evidence of some kind, that the 
party intended the scroll to be a seal, in 
order to have the effect of a sealed in- 
strument. 

This may be the reason of some of the 
decisions in those states, where a scroll is 
used instead ^ a seal, but none of these 
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cases establish the position contended for 
by the defendant. 

In 1 AUbama Rep. 187, the action was 
upon a note signed and with a scroll to 
the name, the court held that as there was 
no expression in the body of the instru- 
ment that it was intended to be sealed, 
such instrument was not a deed. In this 
case» also, the court were divided in opi- 
nion, and the justice who deUvered the 
opinion sustaining the judgment of the 
court says, " Seals (formerly) were foraied 
of a distinct substance and froof per se 
am iiuptction^ and the question whether 
the seal was intended as a seal or not, 
could not then arise. Ink seals orsccolls 
are now in universal use. These mod- 
em substitutes cannot prove themselves 
by inspection, hence it beoomes neces- 
sary to resort to the body of the instru- 
ment, to ascertain the intention of the 
party making it." From these remarks, 
it is apparent that the decision mainly if 
not entirely, rested upon the necessity of 
some evidence to show that a scroll was 
intended for a seaL 

From this brief i-eview of the cases 
cited by the defendant, it is apparent that 
none of them sustains the position assiMned 
by him on the motion for a nonsuit. In 
the absence of any authority to sustain 
such a defence, I should not hesitate an 
saying that upon general principles, the 
proof of the handwriting, with the fact of 
the seal being affixed and the possession 
by the plaintiff^ ia presumptive evidence 
of signing, sealing and delivery. 

The case in 2 S. & R. 602, decides that 
if a paper be actually sealed and deliv- 
ered, it is a specialty, although no men- 
tion be made of it in the body of the wri- 
ting, and the remark made by the chief 
justice in that case, I think very applica- 
ble to this : '* The court oiwht not to be 
astute to destroy the plaintiff 'a action." 

I have, however, been able to find one 
case in which the principle ia distinctly 
decided, viz : that it is not necessary that 
there should be a declaration in the body 
of the bond or note of its bein^ sealed, to 
make it his deed, it is sufficient if the 
scroll be affixed at the time of its delivery 
and execution, and that is presumed (in 
the absence of other proof) from the fact 
that the obligee is in possession of the in- 
strument with the scruU attached. 3 Gill 
& Johns. 234. 



I think the viewa oi the court in that 
case, are reasonable and consistent with 
the general rales of law, and that in this 
case the plaintiff is entitled to judgment. 



8[^t 0ttrrog(rte^0 (ffotirt. 

[new-york.] 
Before the Hon. CHARLES M<V£AN, Sorro^ate. 
In the wattkr or the ssTakTE of An- 

DBBSON. 

The Cboft of Choicery has the exelosiv^ jmiadie- 
tion in the case of the death of a trustee, to ^- 
potnt his sooeessor. The Sam>|(ate'8 Covut hw 
the ezeloaive joriadictaon to appoint a socceaMr 
to aiL executor, in case of his death. 

Within the meaning of the Revised Statntes, coir- 
ferring jarisdictioi>oo thsi two couits in respect to 
sach appointments, aaezecttteris a trustee, only 
whenreal estate is devised to him in trust, to r»- 
oeive the rents and profits of such real estate, and 
to apply them or to accumulate them in the man- 
ner and in the cases provided in those statutes. 
Ail other trusts conferred upon an executor, an 
not trusts but powers in trust merely, are psmuial 
in their nature, and belong to the executor, in hm 
office of executor, as such. 

A trustee is a devisee of real estate and takes no- 
del the will, and not under the probate of the 
wiU. Air esMontor, who is the donee of a troat 
power, can only take under the probate of the 
will ex oj^cto as executor, and if he do not take 
letters he will not become thistee of the power. 

The appointment of a trustee m the phice of a de- 
eeased executor, to whon a trust estate was de> 
vised in hisname of executor, beieogiexeliiaivelj 
to the Court of Chancery. 

An administrator, with the will annexed, is clothed 
with the authority to execute the powers ia 
tiust, conferred by the will upon the executor. 
Snoh administrator has the authority to execute 
apowerof sale, to pay legsoies oonferred upon 
the executor by the will. The estate thus <&- 
rected to be converted is considered pemnal 
property for the purposes of adminirtration, and 
the administrator with the will annexed in hk 
offietal hood, most pve nBcuKity for it as such. 

Thb facts of the case sufficiently appear 
in the opinion of the court. 

The Surrooatk:^ — This ia an appli- 
cation for letters of administration with 
the will annexed. The executor has died 
without having exegated a valid power 
conferred upon him hy the will, to sell the 
real estate of the testator to pay legacies. 
The question presented is» shall the hond 
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of the administrator be in a sufficient penal 
tarn, to cover the proceeds of the real 
estate ? Id other words, is the real estate 
directed to be sold, to be considered per- 
sonal assets for all the purposes of ad- 
ministration 1 

In this inquiry is involved the some- 
\rhat vexed question, whether the adrntnis- 
trator with the will emnexedf succeeds the 
tsxecutor in the right to execute this power 
of sale, by virtue of his appointment by this 
court, or does its execution in such ca^e 
devolve upon a trustee to be appointed 
by the Court of Chancery. If the power 
is pniperly the power of a trustee, this 
court has not the jurisdiction to confer it by 
aoy appointment that it can make, what- 
ever name may be given to such appoin- 
tee. So, also, if the administrator with 
* the will annexed, as such administrator, 
succeeds to the right of the exercise of 
this power, it is as clear that the Court of 
Chancery has no jurisdiction to make an 
appointment to exercise it, as it is, that 
that court has no jurisdiction to grant 
letters of administration. That one court 
has the jurisdiction to the exclusion of 
the other, is to me very clear. The 
whole difficulty has been created from 
the confusion arising from the use of 
terms, in other than the sense in which 
they were used in the statutes. By sta- 
tute, the Court of Chancery has the ex- 
clusive jurisdiction to appoint a trustee 
in case of a vacancy. An executor or 
administrator is a trustee, yet it cannot 
be pretended that the Court of Chanceiy 
can appoint an executor or administrator, 
or confer on any person by any name 
whatever, a single power that pertains to 
the office of executor or administrator. 
It follows of course that the term " trus- 
^i" as used in the statutes, b used in a 
limited technical sense, and in no manner 
embracing within its meaning the powers 
and duties of an executor as such. It is 
equally true, that a testator may confer 
trusts and estates upon an executor by 
the name of executor, and the grant or 
appointment be valid, although he cannot 
take them as executor, but as a technical 
trustee. 

What is a trustee and what is an exe- 
cutor 1 I mean, what aro they in the dis- 
tinct and I may say, opposite sense, (oppo- 
ttte as to each other,) in which those terms 



are used in the statutes 1 An accurate de- 
finition of these terms will accurately de- 
fine the jurisdiction of the two couits. 

He is a trustee who takes a trust as 
a devisee under the will, he is an executor 
who takes under the probate of the will. 
The title of a devisee never depends upon 
the probate of the will ; he becomes vested 
with all his title the moment the testator 
dies. An executor is not vested with any 
title or power, until he becomes so vested 
by lettera testamentaiy. When a testa- 
tor by his will, devises his real estate to 
an executor in trust, to recover the rents 
and profits, or to accumulate the same as 
is provided in the third and fourth subdi- 
vision of 1 Rev. Statutes, p. 728, 1st edi- 
tion, section 55, such executor takes as 
trustee by devise the instant the testator 
dies, and becomes vested with all the es- 
tate and all the power conferred in re- 
spect to the same. The probate of the 
will or letters, neither add to, or substract 
from, his estate or his powers over it. If 
such executor die, the Court of Chancery 
must supply his place, for he is a trustee. 

No lettei-s of administration with the 
will annexed, could confer any rights over 
such an estate upon the person to whom 
they would be granted, for there is a fee 
or a devise of land involved, and a fee 
never can be held under letters testamen- 
tary or of administi'ation. When a tes- 
tator devises his real estate to his execu* 
tor in trust to sell the same to pay debts 
or legacies, the executor takes no estate 
by the will, as trustee or otherwise. Jt 
is a mere power, and is an incident of the 
office of executor, as executor enabling 
bim to convert into actual personalty 
that which is made equitably so by the 
will. This being merely a power in trust 
without an interest, pertains to the office 
and the duties of executor ex qfiieio, and 
cannot be exercised without letters testa- 
mentary. No matter what terms the tes- 
tator uses ; he may make the grant to the 
executor, his heirs and assigns in the 
strongest language of feoffinent known to 
the common law, in trust to pay debts or 
legacies, and he takes no title or trust 
estate by such devise, but tlie tide and es- 
tate descends to the heirs at law, if not 
otherwise devised, subject to the execu- 
tion by the executor of the trust (so called) 
as a power merely. This is the plain 
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meaning of the section of the statute fol- 
lowing the section I have quoted from 1 
Rev. Statutes, p. 729, section 56, Such 
a grant, when made by deed, makes the 
grantor a trustee of the estate with the 
tee, but when made by will, by express 
provisions of the statute, the tmstee takes 
no estate in trust but a mere power, and 
having no estate in trust, he b not a trus- 
tee. The distinction which has been the 
subject of so much disputation in the 
English courts between a devisee to an 
executor to sell, and a devise that an ex- 
ecxitoT shall sell, as to the conveying of an 
interest, does not exist here, for in neither 
case, under our statute, does the executor 
take any interest. 1 Williams on Exe- 
cutors, 450, 451. Our statute makes this 
the test, is the devise in trust to receive 
the rents and profits ] If it is the execu- 
tor takes an interest and is a trustee, if 
otherwise it is a mere power, and the ex- 
ecutor is not a trustee but executor. 
BuynUm v. Hoyt, (1 Denio*s Rep. 53.) 
From these premises I draw this marked 
conclusion, that he only is a trustee in the 
sense of 'the statute which distinguishes 
such office from the office of executor, to 
' whom an estate is devised in trust to re- 
ceive the rents and profits thereof, and 
apply them, or to accumulate them as is 
particularly specified in the third and 
fourth subdivisions of the said 55th section. 
Where anyother power or (nominal) trust, 
is conferred upon an executor in his name 
of executor, he takes, holds and exercises 
it in the capacity of executor under the 
probate of tne will and not under the will. 
1 Rev. Stat, 728, § 55, § 56, § 58, § 68, 
§ 69, § 70, § 71, § 72. 

These distinctions, if sound, are so plain 
as to be easily comprehended and will ob- 
viate all difficulty in the exercise of the 
jurisdiction of the Court of Chancery 
and the Court of the Surrogate in respect 
to this matter. It will be observed that 
it follows there .are cases where the pow- 
ers of both courts must be invoked ; for 
instance, where a devise is made to an 
executor in trust to receive the rents and 
profi^, and apply them to the use of a 
person during his life, and at the death 
of such person to sell and pay the pro- 
ceeds to another person. Mere is a trust 
.and power also, and the executor would 
be a trustee and an executor also. In 



case of bis death, the Court of Chancery 
would have the exclusive jurisdiction to 
appoint a trustee to execute the trust, and 
this court the exclusive juiisdiction to ap- 
point an administrator with the will an- 
nexed to execute the power. This is 
the true meaning of what the learned 
Chancellor observed in the case of Clet^ 
dening, (9 Paige, 296,) on this subject 
as any other interpretation of what he said 
would lead to the absurd conclusion, that 
he meant that it would require the con- 
joint energies of both comts to confer 
the authonty to exercise a single testa- 
mentary power, or a single testamentary 
trust. 

By statute it is provided, in case of let- 
ters of administration with tlie will an- 
nexed — " The will of the deceased shall • 
be obsei*ved and performed, and tbe ad- 
ministrator shall have the same tight and 
jiowers, and be subject to the same duties 
as if named as executor.'^ 2 Rev. 
Stat. § 22, p. 72. That tbe power 
to the executor to sell, to pay debts 
and legacies, is a power to be exercised 
by him in his capacity of executor, is re- 
cognized by the English authorities. I 
Williams on Executors, 450, 451. In 
the courts of this state, doubts as to the 
power of such administrator were created 
by the opinion of Coufen, Justice, in the 
case of Conklin v. Egerton, (21 Wendell, 
430.) The principles of that opinion, oa 
appeal to the Court of Errors, were not 
passed upon, (the case was decided on 
another point,) but the judges of the lat- 
ter court expressed themselves strongly 
against the doctrines of that opinion. The 
opinion is, I conceive, wrong, in placingthe 
trustee ofapower in the same category with 
a trustee. As has already been shown, a 
trustee, as the term is used in the statutes, 
takes an estate in fee as devisee oris a gran- 
tee of land. The trustee of a power is a do- 
nee of a power, merely without an estate of 
any kind, and there is no incongruity in 
coupling that power with the analagous 
power of an executor, as there is when 
there is a devise to a trustee. When an 
executor is the donee of a power or trust, 
he is ex officio a trustee of the power. I 
mean that if he does not take the office 
of executor, (in other words take letters,) 
he does not become a trustee of the power. 
He cannot take the one without taking 
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the other. They are not separable. It 
is this inseparability of functions when 
thus united in the executor which are 
otherwise separable, which makes the ad- 
ministrator with the will annexed, the full 
successor of the executor under the com- 
prehensive and forcible language of the 
statute, investing him with the same office. 
This is entirely consistent with the posi- 
tions, that a trustee of a power may be 
appointed by will other than the execu- 
tor, and that the Chancellor may appoint 
his successor. The rule only applies wheii 
the two offices centre in the one person. 
Then only, the legal unity exists of a single 
office of distinct substantive congruous 
powers. Judge C. overlooked the dis- 
tinction, that a power in trust is pei-sonal, 
and is, therefore, of the nature of the office 
of executor, and that a trust is real, and is, 
therefore, of an opposite nature. So well 
are these distinctions maintained and ob- 
served in the law, that real estate, when 
the subject of a power in a will, is re- 
garded as converted by it into personal 
estate, by a process of legal assimilation, 
in order that the personal character of 
the office of executor to which it belongs, 
may remain wholly unaltered. Real es- 
tate, subject to a trust, remains rea! both 
iQ law and in equity. 

The principle of the opinion of Justice 
Coweo, I consider overruled in a sub- 
sequent case in the Court of Errora, 
of Bogert v. Herlel^, in 4 Hill's Rep. 492. 
The opinion of Chief Justice Nelson in 
the latter, is able and sound, and well sus- 
tained by authority. I regard the princi- 
ple uf that decision, as being now the 
settled law of this state. They are in strict 
conformity with the provisions of the sta- 
tutes to which I have adverted in the pre- 
vious portions of this opinion, and uphold 
the couclusions at which I have arrived 
from their consideration, as to the techni- 
cal legal meaning of the terms trustee 
&nd executor as used in them. Such de- 
ductions, reasonable in themselves, con- 
sistent with each other, in entire harmony 
J^ith the whole body of the laws, and thus 
fortified by authority, are to be regarded 
as sound in principle. 
^ , Thd Revised Statutes in other paits dis- 
tinctly recognize the distinction I have 
stated between an executor and trustee. 
The position that an executor when a 



trustee is not an executor in the legal 
sense of the term, is recognized in the sta- 
tute declaring the jurisdiction of the Sur- 
rogate, on the final settlement of the ac- 
counts of executor, which specially ex- 
empts from such jurisdiction an executor 
who " is liable to account to a court of 
equity, by reason of any trust, expressW 
created by any last will and testament.'' % 
2 Rev. Stat. § 64, 65, p. 94. That the 
executor, when he is invested by the will 
with a power in trust, is recognized as 
acting within the sphere of his duty as 
executor, is as emphatically recognized 
by the same statutes. I refer particularly 
to the provision making the executor in 
such case accountable in the Court of the 
Surrogate, the same as in cases of perso- 
nal property. 2 Rev. Stat. 109, § 57. I 
refer, also, to § 55, same page. 

My conclusion is, that the letters of ad- 
ministration with the will annexed, will 
confer upon the person to whom they 
shall be granted, uie authority to sell the 
real estate in this matter, and such rei^ 
estate is, therefore, for the purposes of ad- 
ministration, to be considered as personal 
property, and the penalty of the official 
bond of the administrator must cover it 
in amount. 
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Before the Ricfat Honorable Loid ChanoeUer 
COTTENHAM. 

Haines v. Taylob.— Fe5. 1st, 1847. 



PE08PB0TITE NUISANOE— INJUNCTION. 

The defendante had eieoted near to the plaintiff '• 
maDBHm, ceitain bnildinge for the piupon of ma- 
naiaetoriug gas. They alleged that they were 
about to coadact the manufactare on a plan 
which woold occasion no annoyance to the plain- 
tiff. Before any gas wae actnaUy maaufaotnred 
or the worke oompteted, the i^aintiff applied Ar 
an injancUon to atop the defendants from pro- 
ceeding further with their preparations. Tb0 
master of the rolls, on the groona that there wse 
not prpsent injury, refused to grant an inaction, 
hot ordered the motion to stand over. The Loid 
Chancellor, acting upon the same reasonings— 
Held, that the motion ought to have beea n- 
fused with costs. 
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This was an application by the defend- 
ant, whose presented a company called the 
Western Gas-light Company, to discharge 
an order of the master of the rolls, by 
which he had directed a motion for an in- 
junction by the plaintiff to stand over, 
and also to dismiss that motion with costs. 
The circumstances of the case were as 
follows : — The plaintiff inhabited a man- 
sion situated near the Regent^s CanaL 
On the opposite side of the canal, and at 
DO great distance from the plaintiff's re- 
sidence, the Western Gas-light Com- 
pany, (a recently formed company, for the 
Surpose of carrying out a new plan for 
le manufacture of gas,) had, in the 
month of July, 1846, commenced the 
erection of buildings intended to be used 
as gas works. It was said by the defend- 
ants, that the new method they were about 
to adopt would entirely obviate the usual 
annoyance attendant on the preparation 
of gas. The plaintiff, however, immedi- 
ately ?ave notice to the company that he 
shuuld oppose their going rorward with 
the works ; and on the 8th September, 
1846, he filed a bill to restrain the com- 
pany from proceeding with the buildings 
and carrying on the gas manufactory, and 
prayed that they might be ordered to ob- 
viate and prevent the erection of the nui- 
sance which would be occasioned by mak- 
ing gas works. At the time of fihng the 
bin and moving for the injunction here- 
afler mentioned, no gas had been manu- 
factured, as the works were not to be 
ready for that purpose until April, 1847, 
or some months later. Under these cir- 
cumstances, the plaintiff moved for an in- 
junction before the master of the rolls ; 
and on the 25th November, 1846, his 
Lordship made the order now sought, to 
be discharged, by which, without grant- 
ing an injunction or directing the matter 
to be tried at law, he ordered the motion 
to stand over. His Lordship, in giving 
judgment, stated, that the damage was 
"prospective, future, contingent and not 
a mischief at present existing,'' as it was 
from the making of the gas, not from the 
erection of the building, that the nuisance, 
if any, would proceed ; that he did not see 
bis way to granting an injunction; that 
It was impossible to say,, either that the 
plaintiff's apprehensions might not turn 
out correct, or that the defendant's plan 



might not 00 succeed as to prevent anj 

cause of complaint : *' That it was a con- 
tingent and eventful possibility of there 
being a nuisance/' Acting on this xievy of 
the case, his Lordship declined to grant 
any injunction ; but^ on the application 
(as it was stated) of the plaintiff's coun- 
sel, he ordered the motion to stand over, 
wishing apparently to leave it open for 
the plaintiff to apply to the court, if the 
nuisance should arise. The defendants, 
considering this order prejudicial to the 
success of the company, now moved be- 
fora the Lord Chancellor to discharge it, 
as above stated. 

Bethell, Heathfield and Webster, for 
the defendants, contended, that the coune 
adopted by the master of the rolls was 
contrary to the principles and practice of 
the court ; that, until actual injury is com- 
mitted, a party is sufficiently protected by 
protesting ; and that, as lon^ as the steps 
taken on the other side are mnocent, any 
application to the court is premature ; that 
the present was quite a distinct case from 
such cases as (frowder v. Tinkler, (19 
Yes. 617,) and Rohimon v. Lard Byram^ 
(1 Bro. C. C 588,) where the court had 
interfered on account of prospective ab- 
solute destruction of property ; that, as- 
suming the master of the rolls to be right 
in not granting an injunction, he could 
not be right in retaining the motion ; that 
the present was a case in which it was 
quite uncertain whether there ever would 
be a nuisance ; that, in fact, it had never 
been legally decided that the gas works^ 
even when carried on in the ordinary 
mode, were a nuisance. [They cited 
Anon., (3 Alk. 750); Baints v. Baker, 
(Amb.158); Attorney General v. Doughty, 
(2 Ves. 453) ; Attorney General v. NicAol, 
(16 Ves. 338) ; Attorney General v. Clea- 
ver, (18 Ves. 211); Crowder y. Tinkler^ 
(19 Ves. 617) ; Chalk v. WyaU, (3 Mer. 
688); IVin^tanley v. Lee, (2 Swans. 
333) ; Earl ofRipon v. Hobart, (3 My. & 
K. 169) ; Attorney General v. Mayor <^ 
Liverpool, (1 My. & C. 171) ; Attorney 
General v. Forbes, (2 My. & C. 123.)] 

RoupeU, Roll and Wdford, in support 
of the decision of the master of the rolls, 
argued that this was a matter which ought 
to be tried at law, and could be tried bat 
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&r the defendants, who kept secret their 
proposed process for obviating the nui- 
sance ; that it could not be doubted as to 
gas works being , a nuisance ; that the 
court will interfere where it sees a legal 
right in damages, without waiting till ac- 
tual injury takes place, as in the cases of 
ancient lights and waste; that in The 
Birmingham Canal Company v. Idoyd, 
(18 Yes. 515,) Lord Eldon had acted in 
the same way as the master of the rolls 
in the present instance, on the ground, 
that had the plaintiff delayed his appli- 
cation, his right to complain would nave 
been prejudicial. [They cited also 9 Co. 
Eep. 58, ^ud Aliomey General v. Johnson, 
(2 Wils. 87.)] [In the course of the ar- 
gument for the plaintiff) and on the refer- 
ence made to the court interfering in the 
case of ancient lights, the Lord Chancel- 
lor observed, that there, it was perfectly 
clear, that, if the party went on building 
up a wall, or doing any similar act, the 
light must be obstructed ; that it was a 
matter which a jury could easily deter- 
mine ; but that in the present case, what 
would be the result of the defendant's 
acts was quite uncertain.] 

Lord Chancellor, without hearing a 
a reply. — In this case, as in all others 
where the jurisdiction of this court is ap- 
plied (or the protection of a legal right ; 
the court wiU not interfere undfthe right 
18 established ; but if it sees that the act, 
when it is done, will necessanly be a nui- 
sance, and that the question may be at 
once tried, there is then no reason for not 
having it tried at law. Where, however, 
there is no doubt, and the court is not 
able to put the matter in a course of legal 
investigation, I am of opinion with me 
inastei: of the rolls, that the court cannot 
interfere. Thus, here the court is not in 
a situation to send the matter to trial, be- 
cause, under present circumstances, the 
Question cannot be tried. The question 
2en, is, what ought to be done where, 
when the plaintiff asks for an injunction, 
or to have the case put in the course of 
inquiry, the couit cannot do either the one 
^ thing or the other. It is the ordinary 
case of a party coming to the court by 
motion, and when he comes there, finding 
. that be has no case. The master of the 



rolls seems to have thought, that if he x«- 
fused the motion, it would.be express- 
ing an opinion agrainst the plaintiff's case. 
I cannot so understand it : but I can 
clearly see, that keeping this motion hang- 
ing over the defendants, is more injurious 
to the defendants, than refusing the mo- 
tion of the plaintiff can be to the plaintiff. 
I see no case now made. At a future 
time the plaintiff may have a case, but 
the plaintiff has now brought no case 
before the court. There is no objection 
to introduce into the order any thing to 
guard against noasible prejudice to the 
phuntiff, but it does not seem to me to be 
necessary. It is said, however, that the 
difficulty has here arisen because the dei- 
fendants, having knowledge of an opera- 
tion which wiU render gas works not a 
nuisance, reiuse to disclose the secret. 
Have they not a right to do so, and to keep 
that secret which they would be most im- 
prudent to disclose 1 How, then, are they 
to be visited by any peculiar jurisdiction 
of this court, because they do what die 
law allows them to do, and what any sen- 
sible man would do 1 Cases have been 
referred to, in which Loxd Eldon is sup- 
posed to say, that, if a plaintiff does not 
come in the first instance, he may be pre- 
judiced. I apprehend that Lord Eldon 
refers to an application in a case where 
the question was capable of being tried : 
he could not mean to refer to a case such as 
the one in the present instance. Loid El- 
don could not mean this, but that you must 
not let an opportunity pass by, and, by 
abstaining to assert a nght, allow the other 

Sarty to incur expense. The proper, or- 
er would have been to reftwe the motion. 
After some discussion as to whether the 
plaintiff had knowledge of the case in 
which the defisndant r^ed, viz : that tlie 
process to be used would obviate all nm- 
sance, and it being clear that this was 
the case — 

The Lord Chancellor, after remark- 
ing that the present mode of disposing of 
the motion did not effect the plaintiff's 
future case, or any use he might make of 
his bill, ordered the motion to be dismissed 
with costs. 

Motion dismissed with costs. 
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Before Loxd BROUGHAM, Lord LAKGDALE, 
Dr.LUSHINGTONand Mr. FEMBERTON 
LEIGH. 

OflAPMAN V. The British Guiana Bank. 
letk December, 1846. 

[appeal from the supreme court of 

OiriL JUSTICE IN GUIANA.] 



PROMISSORY NOTE — ^1 



NOTE — ^DISHONOR- 
LAW. 



-DUTCH 



The nile of oomta of law, that the holdei of a pro* 
miworj note cannot hriog a joint action anftunit 
the maker and the indoraerB, muet be clearly 
proved to exist in a colony. It does not appear 
nom Vanderlinden and Grotios, that snch a rule 
prevailed in the Dntch law. 

What held a raffieieat notice of diaboaor to an 
indoner of a promiMory note. 

This was an appeal from the judgment 
of the Supreme Court of civil justice of the 
countries of Demerara and Lssequibo, in 
British Guiana^ in an action on a pi-o- 
missory note for 2800 dollars, in wnich 
Nathaniel Chapman, (the appellant,) was 
one of the derendants, ai^d Uie respond- 
ents were plaintifis. In the month of 
August, 1841, the respondents discounted 
for Julius Abrahams, his promissory note 
for 2800 dollars, bearing date 10th August, 
1841, made by him payable to Robert 
Gray, or his order, three months after 
date, and bearing the respective indorae- 
ments, first, of Robert Gray, and secondly, 
of the appellant. The promissoiy note, 
when due was dishonored, and no pay- 
ments were made in respect of it, until 
23d January, 1843, when Abrahams paid 
303 dollars on account of it. In the month 
of May, 1843, the respondents commenced 
Enaction in the supreme court of civil 
justice against the appellant, jointly with 
Julius Abrahams, the maker of the note, 
and Robert Gray, the first indorser. The 
- plaintiffs in their claim and demand aver- 
red, '' that the said promissory note hav- 
ing become due and payable, payment 
of the sum of money therein specified, 
was duly demanded of the said Julius 
Abrahams, who neglected and refiised to 
pay the same, of which the defendants 
respectively had notice ; and that there- 
upon, payment was demanded from the 



said Robert Gray, who neglected and re^ 
fused to pay the same, of which, also, the 
defendant Nathaniel Chapman had no- 
tice ; and thereupon, payment of the said 
sum of money was demanded from the 
said Nathaniel Chapman, who also neg- 
lected and refused to pay the same." 
The demand concluded in Ae following 
terms : " That the defendants Julius Abra- 
hams, Robert Gray and Nathaniel Chap, 
man shall, by definitive sentence of thii 
honorable court, be condemned jointly 
and severally, nngtdi in soliduntt to pay 
the plaintifif, upon restitution of the said 
promissory note, hereinbefore mentioned, 
duly receipted, and cession of action to 
the one paying and entitled thereto, 
against the others in default of paying, 
the sum of 2800 dollars, under deduction 
of the sum of 303 iloUars, received on the 
23d January, 1843, with interest on the 
sum of 2497 dollars, balance due on said 
promisEory note, from day of citation un- 
til fully paid with costs, and the usual 
claim for provisional sentence. The de- 
fendants severed in pleadine. The ap- 
pellant, in his conclusion of exceptions 
and answer proposed the following ex- 
ceptions : — First, the innominate excep- 
tion of an absolution of the instance; 
secondly, tibi adversus me nan competk 
hac actio ; thirdly, exception of obscore 
and inept claim and demand. In addi- 
tion to these exceptions, the appellant 
averred several matters which, as he al- 
leged, discharged him from all liability ; 
namely, that when the note became due, 
the maker thereof was solvent, yet the 
plaintiff granted indulgence to the maker 
until he became totally insolvent; and 
that appellant never received any con- 
sideration for endorsing said promissory 
note. The respondents by their -conclu- 
sion of answer to the exceptions, denied 
the sufficiency of the several exceptions, 
and also the sufficiency and the truth of 
the several matters alleged by the appel- 
lant. The case being at issue, Frederick 
Verbeke, one of the managers of the 
bank, and J. H. Bomver, accountant of 
the bank, were examined on the part of | 
the plaintiffs. Verbeke deposed : *' Has 
seen Chapman on the subject matter of 
Chapman to renew the note in May, 
1843. Witness recommended Mr. Chap- 
man to renew the note by paying a small 
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Bom, rather than the party should be 
sued. He stated, " He would not do so.'' 
That when Mr. Robertson, who had been 
manager of the bank from 1837, to Feb- 
ruary, 1843, and since dead,) had asked 
him for payment when the note fell due, 
and was dishonored by Abrahams, and 
he wanted him to renew it, he told Mr. 
Robertson, *' No, he would not ; that he 
wanted him to sue for it. My positive in- 
structions and orders to Mr. Kobertson, 
wero, lo sue for the note." These were 
his words, taken down by witness at the 
time, 18th May, 1843. He meant the 
then manager, Mr. Robertson. He said, 
•* He, Mr. Robertson, was bound to sue, 
and that he was exonerated because he 
did not sue." Bomver deposed : *« When 
notes fall due, the managers demand pay- 
ment, and give notice of dishonor. The 
note became due the 10th to the 13th 
November, 1841. The notice of dishonor 
was written on the 13th," J. E. Manson, 
a teller in the bank, was examined on the 
part of the appellant. His depositions were 
partly as follows : — ** Knows defendant 
Chapman ; has seen him several times at 
the bank when Robertson was there. Re- 
members Robertson asking him to take 
up a note on which his name was, — a note 
of which Julius Abrahams was maker, 
and Robert Oray indorser. [Note sued 
oil produced.] Thinks and believes this 
to be the note. Cannot say how long af- 
ter the note was due, that Robertson 
asked him. Must have been more than 
a week. Robeitson said there was a 
note of his laying some time past due, 
and that he had better take it up. Chap- 
man said he did not consider himself lia- 
ble, as he did not receive any value for it. 
He told him if he wanted the money, to 
sue him for it immediately, as the parties 
wtve quite solvent." George Wright, a 
marshal, was also examined on the part 
of the appellant, who proved that " he had 
sold property under an execution belong- 
ing to Julius Abrahams, on the 19th June, 
19*43, the proceeds of which amounted 
to 2500 dollars." The cause came on 
to be heard on the 14th June, 1844, when 
the court pronounced the following sen- 
tence : — ^" The court, having heard the 
parties, and having read and examined 
the documents and vouchers, filed and 
produced in this matter, and noticing the 



consent to sentence of the first named 
defendant, Julius Abrahams, condemns 
said defendant to pay to plaintiff, upon 
restitution of the promissory note, duly 
receipted, the sum of 2800 dollan ; un- 
der the deduction of the sum of 303 dol* 
lars, with interest on the sum of 2497 dol- 
lars, from a day of citation until fully paid, 
with costs. And as regards the other de* 
fendants, Robert Gray and Nathaniel 
Chapman, with rejection of their conclu- 
sion of exception and answer, condemns 
them singtdi m soUdum ; the one pay* 
ing to receive cession of action, to pay to 
the plaintiff the sum of 2800 dollars un* 
der deduction of the sum of 303 dollars, 
with interest from day of citation until 
fully paid; with costs." From this sen* 
tence the present appeal was brought. 
The printea reasons in support of the ap- 
peal were threefold : first, that the action - 
Doing brought jointly against the maker 
and the indorsers of the note, was bad in 
form, and precluded the appellant from 
calling his co-defendants as witnesses for 
him ; secondly, that the respondents had 
not pzt>ved that the said note was pre- 
sented for payment when it became due, 
nor had proved that due notice of present- 
ment f^r payment and dishonor was given 
to the appellant ; thirdly, that the appel- 
lant, having proved that the time when he 
first received from the respondents notice 
of the dishonor, was long after the same 
became due, is discharged from liability 
upon the said note. 

J9y2»,Seij't,and FitzkerhertM support 
of the appeal It is perfectly clear that 
in England, a joint action against three 
persons liable in different characters would 
not lie. The question then here is, 
whether there is any difference between 
the law of Dutch Guiana and our country. 
The old Dutch law, unaffected by the 
Code de Napoleon, is what prevails in this 
colony. Promissory notes were not 
known in this colony until the 25th June, 
1834, the date of the first ordinance by 
the Lieutenaftt-Govemor for the purpose 
of altering the law of evidence in civil 
cases, which thereupon became the same 
as the law of evidence in England. The 
Stat. 3 and 4 Anne, c. 9, which placed 
promissory notes and bills of exchange on 
the same footing, was brought into Brit- 
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ish Ghiiana, by ordinance of the bland, 
23d June, 1837 ; so that from that time 
the action, and the evidence in support oi 
it, was to be precisely the same as in 
England. The form of action in this case 
was wrong ; both according to the Dutch 
and the English law. The conti*act by 
the acceptor and theindorser are, accord- 
ing to both laws, wholly difiefent ; one is 
a contract of mandate ; the other of ex- 
change. (Vanderlinden, Henry's transla- 
tion of, pp. 668. et seq. 693, sect 18 ; Gro- 
tius, translation ^by Herbert, i67.) Se- 
condly, the indorser should have had no- 
tice of the dishonor; and this notice 
should be an actual notification that the 
note had been presented for payment, and 
that it was dishonored when so presented. 
It is not sufficient to prove that the note 
was dishonored. [Lord Brougham, — The 
object of notice is not merely to tell the 
indorser of the fact of dishonor, but that 
the party damnified by the dishonor, in- 
tends to hold him liable. Has it ever 
been decided, that where the holder of 
the note says to the indoraer, " I look to 
you, and you only for payment," that was 
insufficient notice?] Yes; Solarte v. 
Palmer, (7 Bing. 530, affirmed 1 Bing. 
N. R. 194) ; Strange v. Price, (10 Adol. 
& Ell. 125.) There is nothing which 
amounts to a waiver of notice : a promise 
to pay will not waive notice of dishonor 
without knowledge of the fact of dishonor. 
{Hopley V. D^emie, 15 East, 275; 
GoodallY. DcHhy, 1 T. R. 712.) 

Jkf. D. HUl and Sir John Bailey.— The 
first point which the appellant makes, does 
not arise here ; the only question argued 
In the court below was the question of 
indulgence; there was no argument on 
the exceptions, which shows that they 
were abandoned. [Their Lordships, 
after considering the purport and efiect 
of innominate exceptions and being refer- 
red to Henry's translations of Vanderlin- 
den, p. 415, said that the proceedings 
seemed like a demurrer in equity, where, 
if overruled, the party answers over.] 
Then, supposing the question as to the 
farm of the action to arise, we contend 
that, according to the lex lad contractus, 
all Uiree parties may be joined in an ac- 
tion, and the oous is upon the other side, 
to show that such is not the law of this 



colony. We have the present proceed* 
ing as an authority for such a practice. 
Your lordships are to suppose your- 
selves sitting as a colonial court, not 
as an English court. [Lord Brought 
anu — There is great reason in the propo* 
sition that the indorser and the maker 
should not be sued together, for the in- 
dorser is only conditionally liable, bat the 
maker is liable at all events. If time be 
given by the holder to the maker of the 
note, that lets ofi* the indorser ; therefore, 
the two cases are totally different; if, 
therefore, you did not sue in the same m> 
tion the maker and indorser, the maker 
might give evidence for the indoreer, to 
prove that the holder had given time to 
the maker, which would let off the indor- 
ser.] These are mere matters of regula« 
tion for the particular courts : if a ques- 
tion of equity arose, it woyfd be right, 
even in this couutry, to have all three per- 
sons parties to the suit ; but foreign (x>urtB 
do not recognize this difference btweea 
courts of law and equity. It is plain from 
Pothier, vol. i. partie 2, chap. 3, a. 271, 
that the holder of a note can go against 
the maker and indorser at the same time ; 
he says, " ou s^Hl vent, let pofursuivrt Ume 
en m^me temps,*' We submit, that the 
appellant cannot go into the question of 
notice, on the ground that the pleadings 
did not let them into that question ; but 
we submit that, if that question be opened 
to them, the evidence is quite sufficient to 
satisfy the court that sufficient notice was 
given. [On this point Isord Brougham 
referred to the case of Hartley v. Case^ 
(4 B, & C. 339.)] 

Sir John Bayley, — ^We admit that a 
case may be good against the maker of a 
note, and bad against the indorser ; bat 
they can each make a different case. la 
the present case, no injury could happen 
to the appellant from the loss of evidence, 
because a party against whom judgment 
is gone by default, niay give evidence for 
another party. [Lord Brougham, — Brotcm 
V. Brown, (4 Taunt. 752,) is an express 
decision for the contrary.] It does not 
follow that the same law prevails in 
Gruiana ; it is for the other side to shomr^ 
that by the law of Guiana, Chapman could 
not examine Abrahams or Gray. Thk 
joint action is more consistent with rsa* 
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son than to allow of three simultaneous 
actions ; so our own law considers in ac- 
tions upon policies. 

Fkzherhert, in reply. 

Lord Brougham delivered the judg- 
ment of their Lordships. — This case has 
heen presented to their Lordships upon 
two pleas upon hoth the points. Furst, 
upon the question whether a joint action 
lies against the maker, together with the 
indorser ; and secondly, whether there 
has been due notice given of the dishonor 
to the indorser, so as to make him liable 
upon the maker not paying. I say that 
both these questions have been presented 
to their Lordships in two shapes : first, 
upon the point, whether or not they are 
raised by the pleadings in such a way as 
to enable the appellant to avail himself 
of them severally here ; and, secondly, 
if he should so avail himself of them, 
whether they are with .him or against 
him upon the merits. Consequently, this 
question respecting the pleadings rides 

, over the whole case. Now, it is unne- 
cessary to go into minute detail upon the 

, subject, the more so, as we are of opinion, 
upon the merits of both questions, that we 
can seo no reason for reversing the deci- 
sion of the court below. If upon the 
merits of both or either of those questions, 
we could see good ground for reversing 
the decision of the court below, then it 
would become much more material to en- 
ter into the other question, the question 
of pleading, which rides over the whole 
case, and to say whether or not, be it with 
the appellants ever so much, he has lost 
the right of availing himself of it here ; 
but upon the whole, their Lordships think 
that he is not shut out by the form of the 
pleadings. There is a general demurrer, 
which would raise the question with re- 
spect to the joinder of the parties. Upon 
the first, it b not veiy clear to their Lord- 
ships, what an innominate exception may 
be or import, one rather inclines to con- 
sider it as in the nature of a general issue ; 
but, at all events, there is this at the clos- 
ing part of the special defence : " This 
defendant avei*s that the claim and de- 
mand of the plaintiff, is informal and ille- 
gal, and therefore he claimed to go free," 
That would rather seem to open the ques- 



tion of notice, and being a demurrer, it 
would raise the question of joinder of the 
last together with the first. The para- 
graphs of innominate exception would 
raise the question of notice, and one is 
apt to think that notice ought to be 
proved, and that any court ought to lean, 
m any form of the pleadings, to the doc- 
trine contended for, that so material a fact 
as notice, ought to be proved, because 
that is a material averment. Tbe appel- 
lant's claim specifically sets out notice 
here— it pleads the notice particularly^ 
tbe notice is pleaded first ox the dishonor 
to Grray, then Gray's refusal to pay ; it is 
pleaded also as to Chapman, and conse- 
quently, that might be sufficient But as 
I said before, it becomes less material 
how we dispose of the question, whether 
or not these matters are raised by the 
pleadings, because we are of opinion that 
we see no ground upon the merits of 
either or both taken together, to reverse 
the decision of the court below. I need 
go yery little into it, further than to re* 
mark upon the subject of non-joinder, that 
England has not the same law upon the 
subject as all other countries. We knov 
very well that this is not the law of 
France; they say that this mode of pro- 
ceeding has been borrowed from the 
Code de Napoleon. Be it so ; that is at 
least an admission that what we reckon 
the law which allows of no joinder of 
the parties subsidiarily liable with the 
party primarily liable, is not the law of • 
every country, for it is not the law of 
France. That is one observation. 
Another is, that we have here a state- 
ment of the course of proceeding in this 
instance, at least, taken as the ordinary 
course of proceeding in the court below, 
and not very specifically objected to, but 
only by the general demurrer. Are we 
then authorized, firom what we have heard 
to be the Dutch law, to say that that is 
irregular and illegal according to the 
Dutch law ; and that the party has mis- 
taken his way in making the subsidiaiy 
parties, parties to the suit against the de- 
fendant Abrahams, upon the nonpayment 
of the promissory note 1 Their Lordshros 
are of opinion, Uiat they cannot see suffi- 
cient ground for any such course here, 
and for reversing the decision of the ooort 
below, setting in the colony, administer- 
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ing the Dutch law, with regard to the 
authorities which have been cited, vener- 
able as one from age and his gr^at name, 
may be, they are not very applicable to 
this question of mercantile law, as may 
be seen from the circumstances, that 
Grotius says, that the acceptor is not 
primarily liable, but that you go against 
the drawer, and if he does not pay, 
you go against the acceptor. It proves 
that in those days, mercantile law was 
not as well worked out as it is now, 250 
years after that great authority. With 
respect to Vanderlinden, he stands in a 
di^rent position. On looking into the 
authorities cited by him, it appears that 
be does not decide it either way ; he does 
not say you cannot join or you can join, 
and he does not give any distinct state- 
ment to bear out the proposition of the 
appellants, that it is illegal so to join. 
Upon the second point, the notice, which 
is a material point, it does seem to their 
lordships, when they look into the evi- 
dence that there would not be sufficient 
to satisfy them, were they called upon in 
the iirat instance to answer the question : 
" Is notice of dishonor, regularly given, 
proved or not V* But sitting here m ap- 
pe.al, upon a judgment given by the in- 
terior court or judge, (for the court here 
sits as a jury,) they do not see sufficient 
ground K)r disputing the conclusion at 
which they have arrived, and for acting 
as if they ouffht to have arrived at the 
opposite conclusion. It is clear from the 
evidence of Manson, the appellant's own 
witness, that Robertson went awav in 
February, 1843. It is equally clear from 
th^ evidence of the same witness, of the 
appellant himself, that Nathaniel Chap- 
man had been several times seen at the 
ba^ik, when Robertson was there : it does 
no^ follow that, he afterwards speaking as 
to whaJt passed with Robertson, Robert- 
son having been there frequently, it was 
at the time in question, the time spoken 
to. by the two witnesses, Verbeke and 
Bqmver, for the respondent : it may have 
been some other time at which he was 
present ; and we really cannot hold it to 
be clear that the court below was wrong 
in.^n^luding, in point of &ct, that it was 
at .another time, more than a week after, 
supposing that, by the law of Holland, a 
we^k would have been too late, as pos- 



sibly it might be, to nve notice of the 
dishonor. It is probaUe that it is nearer 
thetimeof thedbhonor, because a banker 
is not very likely to lose his recourse by 
not giving immediate notice; and accord- 
ingly, you find that Bomver says, that 
the course of that bank is, that, when 
notes fall due, the manager demands pay- 
ment of them, and gives notice of the dis- 
honor immediately; the parties are clearly 
not inclined to wait. It is further proved 
by the same witness, that the notice of 
dLhonor was written on the 13th Novem- 
ber ; the promissory note, being payable 
three months after date, would bring it to 
the 10th of November; then add the three 
days grace, which are common all over 
the world, th^re as well as here, and that 
brings it to the 13th November. That this 
witness says, the notice of dishonor was 
written out, and the probability is so, and 
so the court seem to have thouo^bt ; and 
though we might not have been bound by 
that, though we might have thought fur- 
ther evidence necessary, if it had stood 
there alone, yet we are not prepared to 
say that it was not highly probable that it 
was the 13lh. If it was dishonored the 
13th, it would be sufficient, according to 
the strictness of English rules. One of 
these books says three days and another 
more : be that as it may, the courts have 
considered that sufficient. Now comes 
thfe material evidence of M. Verbeke. 
Hitherto, I have spoken only of time ; but 
what happened at that time, whenever 
it may have been, is the next material 
point. It appeal's quite clear that Robert- 
son was not the person who was heard 
by Veibeke to go and speak to Chapman 
at all ; that was not so, because it is per- 
fectly clear that Verbeke is speaking of 
an interview after Robertson had gone 
away ; for it was in May, and RobertsoQ 
had gone away in February. According 
to Manson, the appellant's own witness, 
he is relating, in a continuous state meoi, 
what passed between him and Chapman, 
which b, and it is most material, that he. 
Chapman, would rather not pay a small 
sum, but that it should be sued for. *' Mr. 
Robertson had asked for payment when 
the note fell due and was dishonored by 
Abrahams ; he wanted him to renew ii*; 
he tola Hobertson he would not, but that 
he might sue him." " When*' may meao, 
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ts the court below appear to have thought, 
looking upon the course of the bank, and 
the probaoility of the notice of dishonor 
being written upon that yery day, and 
probably used that very day, Uiat " when 
the note fell due and was dishonored by 
Abrahams," means on the day, or about 
the day, when the note was due, that is, 
about the 13th, when notice of dishonor 
was written at the bank; and Bomver 
says, that he was informed on that day, 
wfaeneyer that was, by Robertson of the 
dishonor : that is sufficient to satisfy the 
law : if he was informed of the dishonor, 
it is enough. Theur lordships think that 
they cannot consider this a matter made 
out to their satisfaction ; and this it is in- 
cumbent upon the appellant, at all events, 
to make out to their satisfiu:tion, the judg- 
ment being in possession of the respon- 
dent Their lordships think the case is 
not Boffidently made out to their satisfac- 
tion upon this point, a point of &ct; 
neither hare their lordships proof of the 
Dutch law, so as to enable tnem to say, 
thst the court below mistook its way, and 
was wrong in the conclusion, in point of 
&ct, to which it came ; and, consequently, 
tbey see no reason for reyersing the judg- 
ment come to under those circumstances 
by that court. The appeal, therefore, 
must be dismissed with costs. 



Before the Right Honorable Sir STEPHEN 
LUSHIN6TON. 

Wallsgovbt y. Wallscovrt. — Jan, 
22d, 1847. 

PLEADING— CRUBLTr. 

An aUegaUon reeponriTe to the libel in a catue of 
diTorce, by reason of cruelty and adultery, pleaded 
^"■tyhabiU of proToeation and exaggeration; 
"^c^nidly, in explanation of charges in the libel, 
conduct of the husband in relation to the children 
of the mazriage ; thirdly, the allegation did not 
counterplead several of the articles of the libel : 
""--Held, that, first, habits might be pleaded gene- 
^7 : secondly, as the treatment of the children 
^ not amount to cruelty towards the wife, un- 
losi adopted for the purpose of annoying the 
niother, such conduct was admissible in a re- 
|POQsiye plea ; thirdly, all the charges laid in the 
"N need not be contradicted in a plea. 

In this case, a libel and additional articles 



had been brought in on behalf of Lady 
Wallscourt, charging Lord Wallscourt 
with cruelty and ^uSery. A responsiye 
allegation on behalf of Lord WailsGonrt 
was now ^yen in. The firat article of 
this allegation pleaded, that Lady Walls- 
couit was the only surviving child of a 
gentleman of large fortune. The second 
article, after contradicting what was 
pleaded in the fifth article of the libel, 
namely, that, from the first year of the 
marriage of Lord and Lady Wallscourt, 
to their final separation, he conducted 
himself towards ner widi yiolence and 
cruelty, pleaded, that soon after their 
maxriaffe. Lady Wallscourt became in the 
habit of treating Lord Wallscourt with 
contempt, and was in the habit of inter- 
fering with or breaking his rules and re- 
gulations for the management of his es- 
tablishment, and especially at a later pe- 
riod with respect to their children ; and 
was in the habit of greatly exaggerating 
facts, and was speaking and actmg vio- 
lently towards Lord Wallscourt. The 
fifth and sixth articles pleaded, that the. 
regulations laid down by Lord Walls- 
couit, and his conduct in respect to the 
studies and education of bis children, 
were not adopted in order to wound and 
harass the feelings of Lady Wallscourt 
as a mother, but with a view to teach his 
children to be useful to themselves, and 
independent of others. The seventh and 
eighth,, were not objected to. The ninth 
pleaded, that on the 17th June, 1845, in 
consequence of the misconduct of Lord 
Wallscourt's agent, arrangements were 
made for Lord and Lady Wallscourt, ac- 
companied or followed by their children 
and a relation of Lady Wallscourt to go 
to Killamey, these facts being set out with 
much detail. The 10th, 11th and 12th, 
that Lady Wallscourt refused to go, as 
agreed upon, persisting in going to Paris 
instead, consequent disputes, and a perso- 
nal struggle between her and Lord Walls- 
court on the 18th June ; his driving her 
over to Cranmore, on her way through 
Dublin to Paris, on the 19tb, when they 
separated, and interchange of affectionate 
letters subsequently. The thirteenth, 
cohabitation from March, 1845, to June, 
and that they slept together on the 18tli 
June. The admission of this allegatior 
was opposed. 
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Addams and Bat(/brd, against the ad- 
mission of the allegation. — The second ar- 
ticle, pleads generally the hahits of Lady 
Wallscourt, without givins any specifica- 
tion. [Dr. iiushington, — The whole course 
of practice in these courts, shows that a habit 
may be pleaded, not in cases of adultery 
only, but also in cases of cruelty. If any 
evidence is taken down upon this article, 
you may contradict afler publication.] 
The articles relating to Lord Wallscourt's 
rules for the education of his children, and 
his conduct in enforcing those rules, have 
no bearing upon the charge of cruelty 
towards his wife. The ninth article, 
which goes into great details as to an in- 
tended journey, to KiUamey, raises a 
number of questions quite irrevelant to 
the case. Fuither, the allegation is de- 
fective in not counter-pleading all the 
chai'ges in the libel. 

Sir J. Dodson, Q. A., and Jenner, con- 
tra. — Many of the charges depend upon 
the declarations of Lady Wallscouit, and 
they will be explained away altogether, 
or at least their effect diminished, if we 
are allowed to plead her general habits, 
as in the second article ; and the couit 
will not naiTow the husband's ground of 
defence. [Dr. Lushington. — The prac- 
tice of pleading generdly, as you nave 
done in this aiticle, is too well established 
for me to alter ; but it is a very inconve- 
nient mode of pleading. Twenty new 
issues might be raised upon this one arti- 
cle. Suppose an inteiTogatory, which 
would be quite legitimate, put to this 
' effect. Have you deposed in the affirma- 
tive upon this articled If yea, depose to 
each specific act upon which you have so 
answered. The expense of all this must 
fall on your party.] In the libel, Lord 
Wallscourt was charged with treating his 
children in the manner there stated, for 
the purpose of driving Lady Wallscourt 
from his house ; it is allowable to coun- 
ter plead this, and show the motives of 
his conduct to his children. The ninth 
article is introductory to those which fol- 
low, and forms a part of our case, show- 
ing that, whatever may have been the 
conduct of Lord Wallscourt, it was con- 
doned. 

Dr. LasuiNGTaN. — The question which 



I have to decide is, as to the admksibili^ 
of certain parts only of this responsive 
allegation ; for other parts are clearly en- 
titled to go to proof. This suit is brought 
after cohabitatiim of nearly twenty-fire 
years, and the birth of several children. 
Lord Wallscourt is charged with adultery, 
and several acts of cruelty $ and in the 
fifth article of the libel, his alleged cru- 
elty is pleaded to have commenced in the 
first year of the marriage, and to bare 
continued till their final separation in the 
summer of 1845. In this responsive 
plea, this is not only denied, but Lady 
Wallscourt is charged with giving great 
provocation. With respect to the meriti 
of such a case, the court cannot form 
any opinion at this stage of the proceed* 
ings ; nor could any thing be worse or 
more contrary to all principles of justice 
and equitv, than now to presume, as to 
any of the matters alleged, that they 
would be proved or not. The only course 
to follow IS, to see what the law allows 
to be alleged, by way either of charge, 
of defence, or of justification. On the pre- 
sent occasion, where the charges against 
the husband are numerous, and of a most 
serious kind, he must have some latitude 
given him in making his defence ; and, in 
a case like the one before the court, where 
the cruelty is alleged not only directly, 
but with relation to the conduct of the 
husband towards other persons, it is ne- 
cessary to see quo animo, quo intuitu, such 
conduct was followed, because an act of 
cruelty on the part of the father to a 
daughter is not necessarily cruelty to- 
wards the mother, although it raay 
amount, in certain circumstances, in the 
eye of the law, to such. The father may 
be guilty of the greatest cruelty to bis 
children, and yet be guiltless in respect 
of his wife ; or he may be guilty of far 
less cruelty to his children, and this less 
degree of cruelty in regard to the children 
will make him criminal towards his wife, 
I have already in the course of the argu- 
ment, expressed my opinion upon the prac- 
tice of pleading habits of cruelty. 1 here 
is, indeed, always considerable difficulty 
in this mode of pleading, because, if cru- 
elty is pleaded generally, the objection 
always taken is, that it cannot be dis- 
proved : if you do not plead it generallf^ 
the party is deprived of the benefit o.' 
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showing, that for many yean, the coarse 
of conduct has been such, as to lay a foun- 
dation for more specific acts. Certainly, 
if you plead cruelty- generally as a habit, 
then you are not under the necessity of 
pleading it more specifically, but you ai-e 
subject to this consequence, that if any 
specific act comes out in evidence, either 
in chief or on interrogatory, the other 
party is at liberty to contradict this fact 
of the publication. I will, not take upon 
myseltto go against this rule of pleading, 
which has been long estabUsheu, though 
I am fully sensible how desu*able it is to 
confine the charges to specific acts. Then, 
with regard to what has been said, that 
this allegalion does not counter-plead all 
the charges in the libel, it is no objection 
to a plea, that it does not answer the 
whole of the charge : it is quite compe- 
tent to the party to say, I am satisned 
with contradicting so much only ; and 1 
rely upon the other side not being able to 
prove the remaining charges laid. The 
real question in these cases is, not whether 
the responsive plea is sufficient to rebut 
the charges in the other allegation ; but 
whether what is therain pleaded be per- 
tinent to the issue. With these observa- 
tions, I come to consider these articles. 
The first is purely historical; and the 
only remark it calls for is, that there aie 
always many facts, the bearing of which 
the court cannot, at this stage of the pro- 
ceedings, see, although the counsel in the 
ease may ; and of this soit is the fact here 
stated, that Lady Wallscourt was an only 
child, and that her father possessed con- 
siderable property. I see that one of the 
grounds of this case will be, that Lord 
Wallscourt complained of her resorting 
to her father, and therefore, it may be 
important to show that she was an only 
child, and what were her father's circum- 
stances. I have already adverted to the 
principles which must govern the admissi- 
bility of the second article, particularly 
since evidence has been given on the fifth 
article of the libel; and therefore, al- 
though I think the admission of this arti- 
cle, which pleads the habits of Lady 
Wallscourt, will lead to further pleading, 
and occasion considerable delay and ex- 
pense, I do not think myself at liberty to 
etrike it out. The fifth and sixth articles 
are, I lliink, admissible, for the reasons I 



have already stated. I give no opinion 
upon the plan adopted by Lord Walls- 
court for educating his children ; biit he 
is at liberty to show that he did not adopt 
it to harass or annoy Lady Wallscourt. 
With respect to the ninth article, I was, 
wheal first read it, for a considerable 
time in doubt as to the meaning of plead- 
ing all this matter; but I now under- 
stand that it is to raise the question of 
condonation,which is not pleaded directly, 
but left to be fished out. I still am of 
opinion that all this is pleaded with niuch 
more minuteness than is necessary ; be- 
ca^use it came to this : Lord and Lady 
Wallscourt agreed to go to Rillamey, and 
afterwards Lady Wallscourt refused to 
go to Killamey, and insisted on going to 
Faris. This is the gist of this part of the 
case ; and as these minutia will do little 
good, they must be struck out. The re* 
maining articles are not objected to, ex- 
cept that it has been said they offer no con- 
tradiction to what is pleaded in the libel. 
I have already disposed of that objection ; 
and the allegation, subject to such infor- 
mation as I have directed, may be ad- 
mitted. 



In i3lbmiralta. 

Before the Ri^ht Honorable Sir STISPHEN 
LUSHINGTON, Judge of the High Coart of 
Admiralty. 

TuR Duke of Manchester. 

SALVAGE — ^ftllSCONDUCT OF SALVOR. 

A ship in charge of a licensed pilot got apoa tho 
Goodwin Sands; she was asristed off by a 
steamer, taken m tow, and then got upon Sand- 
wich Flats: — Held, that, as the getting on 
Sandwich Flats might have been prevented by 
ordinary care and skill ou the part of the steamer, 
the claim for salvaffe must be dismisMd, and 
that the master and crew of the steamer were 
not relieved firom the responsibility of watchinff 
the eonne of the ship, because she had a licensed 
pilot on board. 

This was a case of salvage, promoteil 
by the master and crew of the steamer 
Copeland, and several small vessels, 
against the ship The Duke of Manches- 
ter. The facts relating to the Copeland, 
with respect to which . alone the case is 



316 



THE NEW-YORK LEGAL OBSERVEfL 



In Adminlty^— The Duka of Manehegtor. 



intended to be reported, will be found in 
the judgment. 

Adami and Baj/fbrd^ for The Copeland, 
aubmitted that the services rendei-ed, 
were efficient in getting the ship out of a 
position of great peril, and that the sal- 
vors were not responsible for the danger 
into which the ship afterwards got on 
Sandwich Flats, as she was in charge of 
a duly licensed pilot. (The Duke ^8us- 
eex, 1 W, Rob. 270.) 

Sir J. DodeoHi Q. A., and Harding. — 
The master and crew of The Copeknd, 
were guilty of gross negligence and wilful 
misconduct, and have forfeited all right 
to a reward. The case of The Duke of 
Sussex must be distipguished from this : 
that was a case of colSsion ; this is one 
of salvage, in which the asserted salvors 
are supposed to be rewarded for their 
merits aud their skill, and consequently, 
it is their duty to manage and direct the 
whole proceedings. 

Dr. LusHiNOTON, (addressing the Trini- 
ty Masters). Gentlemen — ^The Court 
feels under great obligations to you for 
the long attention which you have given 
to this case ; nor will I detain you longer 
than is absolutely necessary, and will 
only call your attention to the specific 
point upon which I am entitled to receive 
your opinion. With regard to the other 
matters in this case, there is no reason 
for me to ask for that opinion, since there 
is no question of nautical skill or expe- 
rience involved in them : I will, therefore, 
beg you to dismiss from your considera- 
tion the case of the luegers and small ves- 
sels. With resj)ect to The Copeland, we 
must divide it into two parts ; namely, 
what was done while the vessel was on 
the sands, and what was done in the sub- 
sequent part of the case. The nature of 
the case set up b^ The Copeland is this : 
that the Duke of Manchester being out- 
ward bound on a voyage to the West In- 
dies, having got on the Goodwin Sands, 
sent a small vessel to crave the assistance 
of a steamer, in consequence of which|Tbe 
Copeland came out. Upon this two ques- 
tions arise : what was the degree of dan- 
ger to which The Duke of Manchester 
was exposed at that period 1 And whe- 



ther the proper measures were pureued 
and were successful in getting her off the 
sand, or whether she came off by the flow- 
ing of the tide 1 The affidavit of Shershy, 
the master of the steamer, states tins 
part of the case as follows : — ** The sea 
was running very high, the wind blowing 
strong from north-virest : the steamer was 
steered in different directions till half past 
nine, when The Duke of Manchester was 
discovered an the sand about midway be- 
tween the North Sand Head and die 
Gull Stream Light, striking heavily ; diat 
in the course of about half an hour, afier 
many attempts and vrith great difl&culty, 
The Copeland was placed in such a pod- 
tion to windward of The Duke of Man- 
chester, it being inftpossible, by reason of 
the heavy sea Sien running, to get nearer 
to her ; that a line was hove on board, 
by meana of which, two hawsers were 
passed from The Duke of Mandiester to 
The Copeland, and made fost to the* tow- 
ing-hooks on board the latter yesaeh" 
I do not mean to detain you by going 
through all the averments, because yoa 
have heard the evidence read and mUy 
discussed, so that it would be a mere 
waste of time to go over these various 
accounts again, but I much wish to direct 
your attention to this point : it is here 
awoni, that the steam tug pitched in sodi 
a frightful manner, that the lives of all on 
board were exposed to the most inuni- 
nent danger ; and at the conclusion of the 
affidavit, I find these words : — ** Had it 
not been for the services of The Copeland* 
The Duke of Manchester, with her cargo, 
must have been inevitably lost ; and the 
steamer herself, as also the lives of the de- 
ponent, and the rest of the crew on board 
thereof, were exposed to the greatest and 
most imminent aanger in rendering the 
services, inasmuch as, if the said steam 
tug Copeland, had touched the said sand, 
she must instantly have gone to pieces bj 
reason of the great weight of her machiDe- 
ry, and probably every soul on board 
would have perished." I need not tell 
you, that the greatest ingredients in sal- 
vage, and which induce the court to give 
the largest measure of compensatioD, are 
first, the danger in which the property 
itself stands ; and secondly, the risk of 
Hfo to which the salvors have exposed 
themselves. And if you shall be of opinioo 
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that fins yessel, The Duke of Manches- 
ter» was in imminent daneer of total loss, 
with all the lives on board, the first ingre- 
dient will then be established. The^ se- 
cond question will be, whether the ser- 
yices of The Oopeland were such as are 
described, and attended yrith the degree 
of danger so explicitly stated in the terms 
of this affidavit. You are well aware of 
&e contradictions, therefore it wiU be 
unnecessary for me to go through them ; 
but I propose to put the foUowmg ques- 
tions to you on tnis part of the case: 
First, was The Duke or Manchester, con- 
ndering the state of the weather and all 
other circumstances, in imminent danger ] 
Secondly, whether the measures oursued 
by The Oopeland to get her off Uie sand 
were the proper measures to be adopted ] 
Thirdly, was the vessel actually got off 
the sand by means of those measures, or 
did she float off by the rising of the tide t 
Fourthly, was there any, and if any, 
greater danger to The Oopeland and her 
crew in tbe peformance or such service t 
I have framed these questions with as 
much consideration as 1 could give to the 
subject, with a view of embracing every 
point which can properly be submitted 
to you, and with regard to which yonr 
answers wUl guide ue court in the com- 
pensation to be given. I do not consider 
it my duty to devolve upon you the con- 
sideration of the amount of compensation, 
but I look to you to eive me your opinion 
as to the degree of danger, the propriety 
of the measures pursued, and the success 
of those measures. If this were the 
whole of the case, my mind would have 
been very considerably relieved i but there 
is another question of much gp:eater diffi- 
culty and of still greater consequence to 
tbe just decision of this cause. It appears, 
that after this vessel was off the sand,-^ 
whether she was got off by the steamer, 
or floated off— she was in charge of a 
pilot, and the steamer was directed to take 
her in tow, and proceed towards the 
Downs. It strikes me, subject to your 
consideration, that looking at the state in 
which the vessel was, and assuming for 
the present, that she had undergone no 
damage, to come to the Downs was a 
clear course to be pursued, and muq^ hare 
been so well known to the persons on 
board the steamer, that it is next to im- 



possible to suppose that she could have 
taken a directly different course, and gone 
upon the Sandwich Flats, unless from the 
extraordinary state of the weather, if it 
were not for some damage done to her, 
or from the fault of the pilot, or from the 
fault of the steamer, or of both united : 
it could scarcely be accidenti|l. I am 
under the necessity of briefly advertmg to 
what I conceive to be the law upon this 
subject Her majesty's advocate has 
cited a case, l^e medma, not reported,) 
in which Lord Stowell is said to have de« 
cided, that even where essential services 
had been rendered, the amount of compen- 
sation for those services might be dimin- 
ished by negligence or misconduct; and 
not only diminished,* which is the com- 
moa practice of this court, but that in par- 
ticular circumstances, all reward might 
be forfeited. The proposition is un- 
doubted, that salvage may be diminished 
or taken away altogether through error, 
misconduct or want of skill in the salvors. 
But, upon the present occasion, another 
proposition is started ; it is said that the 
vesse^ was in charge of a pilot, and that 
the only duty of the steamer was to follow 
the course directed by him; that the 
steamer had nothing to do with the course, 
however vrrong it might be, and was not 
called upon to interfere or prevent the 
consequences of steering in a wrong di- 
rection. This is a proposition which re- 
quires great consideration. The case of 
I%e Duke of Sussex was cited; and I 
must refer to that case in order to show 
what wore the principles laid down in 
that case, and how far they are applica- 
ble to the present. That was a cause of 
collision promoted on behalf of her ma- 
jesty in her office of Admirals, against 
Uie steam vessel. The Duke of Sussex. 
It appeared that she had in tow a ves- 
sel called The Chieftain, with a licensed 
pilot on board, and this vessel run into 
and damaged two of her majesty's ships 
then lying at their moorings. The Crown 
proceeded against the steamer ; and the 
defence of the owners was, that, at the 
time 'of the collision, the steamer was 
under the direction of the duly licensed 
pilot on board The Chieftain, and that if 
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the collisioQ was not altogether acciden- 
tal, it was attributable to the pilot and 
others on board The ^ Chieftain ; and, in 
giving my judg9ient in that case, I said, 
" In point of law, I am of opinion that 
the responsibility for the dae navigation 
of The Chieftain, did not rest wiu the 
steamer proceeded against, but with the 
piloty who was on board The Chieftain at 
the time." If I had held the law to be 
otherwise, the . consequence would have 
been, that the owners of every vessel in 
charge of a pilot, andffuided by a steamer, 
would, in the case of a collision, be re- 
sponsible, and BO, practically, the act of 
Parliament would have been repealed, 
the very object of that act being to ex- 
empt the. owners from liability. And 
again, i£ in cases of ordinary towage, the 
pilot is not to be the person in entire 
charge of the vessel, and it is to become 
a matter of divided responsibility, there 
will be a conflict of authorities, which will 
lead to inextricable confusion, and be 
highly prejudicial to the owners of ves- 
sels. The sole responsibility and the sole 
direction, must rest with the pilot, on 
whom the law throws it ; and, with this 
view, I there said, ** that, if it appeared 
that there had been no error or negligence 
on board the steamer, and that the orders 
of the pilot had been properly executed, 
I must hold the owners exonerated from 
the conseauences of the accident." The 
Trinity Masters beinff of opinion that 
there nad been no derault on the part of 
the steamer, the court pronounced against 
the claim of the crown. The ingredients 
of that judgment were, that there was no 
error or negtigence on the part of the 
steamer. But if it be supposed that I 
ever laid down such a proposition, that 
under no circumstances was it the duty 
of a steamer towing another vessel to in- 
terfere, and that the pilot was, under all 
circumstances, the only person to blame, 
I can only say that I never laid down 
such a doctrine. And in one case, that 
of The Diana, (1 W. Rob. 131,) in which 
^ere was a duly licensed pilot on board, 
the pilot, the master, and the crew being 
all considered in ftiult, this court held that 
the owners were not exemoted from their 
liability by the mere fact of taking a pilot 
on board under the provisions of the sta- 
tute ; and that, as the master and crew 



were neglectful of their dut;, and the ser- 
vants of the owners, the owners were re- 
sponsible for their neglect. It is the duty 
of the master to look after the pilot, in the 
case of palpable incompetency, of intoxi- 
cation, or of the loss of his faculties. The 
vessel and lives of the crew are to not be 
risked, because there is a law which im- 
poses ordinary responsibility upon one in- 
dividuaL So, in the case of a steamer 
towing a vessel in day-light : if the mas- 
ter sees that the pilot is incompetent, is he 
blindly to follow his orders, and allow a 
valuable property and valuable lives to 
be lost ] I must repeat, that I never laid 
down such proposition. I come then to 
this case, which is not one of simple tow- 
age, but of salvage, and in which the ves- 
sel was in charge of a licensed pilot 
Where a licensed pilot has, by misfortune, 
want of skill or otherwise, run a vessel on 
the Qt>odwin Sands, and a steamer is sent 
for to her assistance, and is towing her 
off the sands to a place of safety, the 
steamer is not relieved from the responsi- 
bility of watching the course pursued by 
the pilot. If she finds to a reasonable 
certainty, that the course will lead the 
vessel into danger and destruction, it is 
the duty of the steamer to let it be made 
known to the master, who may then take 
sudi measures as he thinks right in the 
circumstances. It is not for the steamer, 
knowing the danger, to maintain, as it 
were, a kind of sulky silenee. The last 
question which I shall put to you is this : 
was the going on Sandwich Flats occa- 
sioned by the weather or the disabled 
state of the rudder ; or could this strand- 
ing have been prevented by ordinary 
skill and vigilance ? Was there, on the 
part of The Copeland, gross negligence or 
wantofskilll Did the steamer know- 
indiy allow this vessel to run into danger t 
The opinion of the Trinity Masters, in 
answer to the first four questions, was 
against the case of The Copeland ; and, 
to the last question, they answered that 
the getting on Sandwich Flats was not 
occasioned by the state of the weather or 
by the rudder being disabled; that tho 
stranding on the Fkts might have been 
prevented by ordinary care and skill ; and 
that there was, on the part of The Cope- 
land, gross and culpable negligence. 
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Dr. Ltf 8HINOTON. — ^I entirely agree ¥rith 
the opinion just given, and I have now 
to consider what must be the consequences 
with respect to The Copeland. I think 
the conduct of The Copeland was marked 
with the highest negligence ; but I thii)k 
she was guilty of something more than 
this, for she must have been aware that 
the course she was pursuing must have 
led this vessel, into dan^r and almost 
certain destruction ; and, m my jud^ent, 
that culpability is not dimimshed m any 
degree, by the error which may be attri- 
buted toXhe pilot onboard The Duke of 
Manchester, because the steamer could 
not have been misled by any orders or 
directions on his part. I therefore feel it 
my duty to pronounce against this claim, 
with costs. 



The Sbrinciapatam. — June 25, 1846. 

A Danish and & Brittah ship came into ooUision ; 
the Daniah aliip waa entirely loet, the Britiah 
recnred aoiiii» damage. An action waa entered 
oa behalf of the ownen of the Daniah abip, and 
biil giren : a crooi action was then entered on 
behalf of the ownen of the Britiah ship, and hail 
demanded and refuaed: — Held, that, the pro- 
pei^y being entirely gone, and the ownen for- 
•ignen, nmi rendent abroad, there waa no way 
of enforcing the bail to be given. 

Tbis was a cause of damage by collision, 
probioted by the owners of the Danish 
vessel The Harriette, and of the cargo on 
board, her master and crew, all of whom 
were foreigners, and resident abroad, 
against the British ship The Seringapa- 
tam. The action was entered in the sum 
of 1500/., for which bail was given on 
behalf of the owners of The Seriu^pa- 
tarn. The collision occurred in Apnl last 
off the coast of Sussex, and the Harriette 
sunk almost immediately, her whole crew 
getting on board the Seringapataro, which 
had received such damage as compelled 
her to return to the river to refit. Some 
days after the accident, certain steam- 
vessels succeeded in getdng hold of the 
wreck, which, owing to her cargo, con- 
sisting of sugar, having dissolved, had 
floated, but bottom upwards, and towed it 
on shore near Shoreham, where it lay, till, 
after certain proceedinss on the part of 
these salvoiBi it was soldi under an order 



of the court, the late owners consenting 
to such sale ; and the balance ot the pro^ 
duceof the sale, (after deducting the sal- 
vors' and other actual expenses,) amoun^ 
ing to about 71,, remained to answer the 
salvage claims. On giving bail to the ac- 
tion against their ship, the owners of the 
Seringapatapi required bail to be given to 
a cross action entered by them in Uie sum 
of 5502., against The Harriette, for the 
damase sustained by The Seringapatam. 
This having been refused, a motion was 
now made to stay the proceediogB in the 
cause imtil the bail should be given. 

Addams, in support of the motion.— 
The equity of the court vrill not allow 
The Harriette to proceed, without ena- 
bling The Seringapatam to recover, if 
she can prove The Harriette to be the 
wrong-doer. Both ships must be consi- 
dered as British, for causes of collision 
are causes cammtmis juris, ( The Johana 
Friederich, 1 W. Rob. 35.) The stat. 53 
Geo. lU., c. 159, limiting the responsibility 
of ship owners, cannot bar this equitable 
claim, the preamble showing that statute 
to have been enacted only for the special 
protection and encouragement of British 
shipping. 

Sir «r. Dodeom, Q. A., and Rohinean, con- 
tra. — ^In causes of collision in this courts 
the proceedings are in rem, and not in 
personam ; and the course is to arrest the 
property, and then bail is given to pro- 
doxe the rel^^se of the property. If the 
case were reversed, the owners of the 
Briti^ ship wotild be liable only to the 
amount of the value of the ship and 
freight due at the time of the accident. 
These foreign owners are entitled to be 

fut upon the same footing ; for the act of 
Parliament is not confined to this coun- 
try, — our legislature followed here the ex- 
amples of other countries. (Grot., De 
Jure B. et P., L 2, c xi. s. 13 ; Vinn. 
Comm. de Exerc Act ; Valin, Comm. sur 
L'Ordonnance, liv. 2, tit. 8, Art. IL) 

Dr. LusHiNGTON. — I have given this 
su^ect serious and careful consideration^ 
and It is with some regret that I come to 
the conclusion, ihat I can find no reason 
for granting the lotion, whether I take 
the case as proceeding in rem or a pro* 
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ceedinjz in ftrmmam^ or look to the ques- 
tion of jurudiction under any principles 
of equity which may he applicable to this 
ooort 1 most therefore reject this appli- 
cation to compel these foreigners to give 
bail to die cross action entered against 
their ship; but they must give biol for 
i in ueir own acdoik 
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1st Monday, Jan., do. do. Strong, 
McCoun and Edwards. 
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TRUSTS TO APPLY OR TO PAY OVER 
RE\'TS AND PROFITa OF LANDS UN- 
DER THE N; y. REVISED STATUTES. 

Art. II. 

We have been endeavoring to show 
that, to linnit the creation of trusts, un- 
der the third subdivision of the fifty-fifth 
section of our statute as to uses and 
trusts to persons under disabilites',^ would 
be inconsistent vnth the amendment of 
that act, adopted in 1830, and is not 
sanctioned by the Revisers' original note. 
In other words, that the validity of those 
trusts does not, in any degree, depend 
upon the capacity or the situation of the 
ctitui que trust. This conclusion, though 
adverse to the 'construction given to the 
statute by Ch. J. Savage and Mr. Justice 
Bronson, finds, it would seem, some favor 
with the latter. In Hawlty v. James ^ 
(16 Wend, p, 158, 9 of Op.,) he observes, 
" I do not say that we should inquire 
into the character of the beneficiary, for 
the purpose of deciding on the validity 
of trusts under ^he third subdivision, but 
I do say that the trust cannot be valid 
unless the trustee is to apply, as well as 
to receive, the rents and profits." 

If the negative portion of this sentence 
aflBrms any thing — if it is to be regarded 
as a concession, that the character of 
the person, for whose benefit the trust 
may be created, is not material; that 
whenever the court may be called upon 
to enforce, or to set aside such trusts, the 
situation or qualifications of the cestui 
que trusty would not present a question 
to be entertained or looked into, as a 
part of the case to be adjudged ; then, it 
seems to us that, though this is the true 
▼OL. ▼. . 23 



doctrine, it is conceding quite too much 
for the rest of his theory. It follows from 
that concession, 1. .That the Legislature 
did not intend to prohibit trusts for per- 
sons not under disabilities, or to confine 
trusts to^ cases of mere necessity. 2. That 
the Revisers did not, and could not, de- 
signate the persons for whom alone such 
provision out of the rent could be made. 
3. That in no case could it be said 
that the trust is not "valid unless the 
trustee is to apply as well as to receive 
the rents and profits.'* 

It is manifest that, if the Legislature 
did intend to limit trusts to any particu- 
lar class of persons, the beneficiary must 
belong to that class, or the trust cannot 
stand. The purpose of the law maker 
is to govern. (1 Show. 491. Sir W. 
Jones* Rep. 105. Plow. Rep. 105, 
201.) Hence, if this legislative intent be 
once ascertained, no ingenuity can baiBe 
or elude it. It is not to be sacrificed to 
mere forms, or glossed over by technical 
observances ;— a trust for an object or 
person not embraced within the inten- 
tion and spirit of the act, could not be 
sustained, though created in . the very 
words of this subdivision. The party 
objecting to such a trust could, on filing 
his plaint, set up the fact that the cestui 
que trust was not within the statute, was 
not a married woman, a minor, improvi- 
dent, intemperate nor imbecile, (if, as 
Ch. J. Savage and Senators Maison and 
Young have held, the existence of some 
such disability be an essential qualifica- 
tion,) and thus distinctly tender an issue 
to be denied by the other party. The 
question thus raised would be material 
in the controversy. It would then be the 
duty of the court to '* inquire into the 
character of the beneficial^ for the pur- 
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pose of deciding on the validity of the 
trust;" and we cannot believe that a 
judge who has been eminently distin- 
guished by the faithful observance of the 
behests of the Legislature, and of the 
principles by whico statutes are to be 
construed, could suggest a doubt as to 
the duty of the court in such cases, unless 
he inclined to the opinion that the inten- 
tion of the framers of the act was to al- 
low a trust for any person, irrespective 
of his or her situation or character. Still 
it is not to be forgotten, that the learned 
judge, in the case above cited, (p. It')? of 
Op.,) has declared that in allowing trusts 
under the third subdivision, " the Legis- 
lature htid in view a particular class or 
description of persons who were to be 
provided for by the trust." 

But while intimating that it might be 
possible for the court to escape from an 
- inquiry as to the character of the bene- 
ficiary, Mr. Justice Bronson must have 
seen how inconvenient and embarrassing 
it would often be, if trusts under this 
subdivision were to be confined in prac- 
tice, to persons possessing certain spe- 
cial qualifications ; qualifications too, 
from their verv nature, often depending 
upon mere opinion or suspicion, and of 
short or uncertain duration. In the cases 
of a minor and of a married woman, the 
infancy of the one and the legal duress 
of coverture resting upon the other, 
could be well and easny ascertained. 
Not so, however, where the disability 
arises from the habits or conduct of the 
party. How is it to be determined whe- 
ther the cestui que trust, on the ground of 
intemperance or improvidence, needs 
the aid of a trustee f G-ross instances 
of that vice or infirmity, are out of the 
question ; but what shall be the stand- 
ard ? Who shall draw the line of sepa- 
ration in those cases where the benefici- 
ary, not utterly lost, stands on the verge 
of a decent respectability 1 The ques- 
tion cannot be referred to the person de- 
sirous of authorizing a trust, that would 
be making his caprice or fancy the mea- 
sure of the law ; nor to the trustee, his 
own existence, as such, depends upon 
the existence of the trust ; nor to the 
beneficiary, whose cupidity could always 
devise some mode of attaining the requi- 
site qualification. If the supposed in- 



tention to limit trusts to a particular class 
of persons is to be preserved inviolate, 
these would be dangerous tribunals. 
Though it may involve all the trouble 
and expense incident to the trial of is- 
sues ot fact, another and more search* 
ing ordeal must be established. Sena- 
tors Maison and Young however, seem 
disposed to look into the instrument 
making provision for the trust to ascer- 
tain the character of the beneficiary, 
(14 Wend. 354. 381;) but that method 
would be putting the statute at any 
man's mercy, and enabling a scrivener, 
by a skilful arrangement or choice of ' 
words, to play with and elude the pur- 
pose of the Legislature. It could not 
sufftce, unless substance is to be sacri- 
ficed to mere form, that the direction be 
" to apply as well as to receive the rents 
and profits." It would, indeed, be easy 
to adopt those words, and thus frame 
trusts for "all sorts and people;" but 
what then becomes of this imputed in- 
tention to tolerate such trusts in only a 
limited degree ? 

It is obvious that all attempts to con- 
fine the creation of trusts, under the sub- 
division, to the descriptions of persons 
referred to in the Revisers' origrinal note, 
must be fruitless. The elements of a 
practical system — clearness, certainty, 
simplicity — every thing like adaptation 
to the necessities and conveniences of 
mankind — will be wanting. Then is 
this the true construction of the statute 1 
Does it not render that which the Revi- 
sers purposed should be " uniform and 
intelligible," — " various, complicated and 
abstruse " — " plunging the law on the 
subject into endless uncertainty." Either 
this interpretation should be rejected or 
the statute forthwith repealed. 

But assuming that the validity of a trust, 
in its creation, does depend upon the 
disability of the beneficiary, does the 
continuance of the trust depend upon 
the continuance of that disability 1 Ana- 
logous to the principle that the reason 
for a law having ceased, the law itself 
ceases also, does the trust cease on the 
failure of those reasons which justified its 
creation t It has been intimated, (14 
Wend. 377, per Senator Young,) that the 
education ot a minor which, under the 
original subdivision, might have been 
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carried on for life, is now to terminate 
with his minority. In like manner, is 
the trust for a married woman to deter- 
mine on her becoming a widow 1 Or 
for *' an absent friend," on his retuminer 
to the State 1 Or for an indigent and 
thriftless beneficiary on his or her becom- 
ing so industrious and prosperous as to 
no longer really need the application of 
the rent ? Or in the case of a trust cre- 
ting a fund for the use of one intemper- 
ate or improvident, if the person lose that 
qualification— cease to be intemperate 
or improvident — is the forfeiture of the 
bounty, which otherwise would have been 
conferred, the penalty of that reforma- 
tion? 

If not, then it cannot be said that a 
provision under this subdivision, to apply 
Bucb rents, is sustained because of some 
necessity arising from the existence of 
•uch disabilities, or that the peculiar 
condition of the beneficiary has any thing 
to do with the validity of the trust. 

We shall not pause to consider the 
moral tone of that legislation which 
elevates, in point of privilege, the idle 
and profligate, above the sober and 
useful citizen; which enables the for- 
mer to receive benefits often denied to 
the latter, making these benefits more 
certain and abundant as the beneficiary 
becomes more unworthy or necessitous, 
because there are consequences arising, 
not from the act itself, but from an erro- 
neous construction of it. But the objec- 
tions to that construction, suggested by 
these considerations, would seem to be 
insuperable. 

The admission however, that in cases 
like those above referred to, the trust 
may survive the disability, cannot be 
reconciled with the proposed limitation 
of the statute. Upon principle, the quali- 
fication of the beneficiary must be a 
material in one stage of the trust as in 
another ; especially if trusts are to be 
confined to cases of necessity, and if a 
person may be represented by a trustee 
only on the ground that he is incapable 
of acting in his own behalf. Otherwise 
the restrictive policy imputed to the act, 
'''^ould have no certain or potential exis- 
tence. A temporary weakness or frailty 
m the person or character of the cestui 
J^ trust, easily assumed and easily sha- 



ken off, will be deemed a sufficient apol- 
ogy for invoking the aid of the statute, 
and, in many cases, though the qualifica- 
tion may continue only for a day, the fruits 
of the trust may be enjoyed for years. 
But the 55th section of the statute af« 
fords, in itself, conclusive evidence that 
the trusts in question are not to be con- 
fined to persons in any peculiar relations. 
Under the Ist subdivision the trust is for 
creditors ; under the 2d subdivision, for 
legatees and to satisfy any charges on the 
land ; and under the 4th subdivision, to 
accumulate rents for the purposes and 
within the limts prescribed m the Ist 
Article of that title. By the 37th sec- 
tion (1 R. S. 720) to which reference 
is thus made, this accumulation of 
rents can only be for minors. Thus 
the special objects of the trusts to be 
created under these several subdivi- 
sions are distinctly designated — credi' 
tars, legatees, minors, and charges an the 
lands, as by judgments or mortgages. 

After the same distinct and intelliffible 
mode of enactment, the third subdivision 
authorizes the application of rents and 
profits to the use of any person — not 
any person belonging to this class or 
that, or possessing any distinctive quali- 
fications, or resting under disabilities^- 
but for any person in the unrestricted 
sense of that term. Nor is there, as in 
the fourth subdivision, any provision de- 
fining those words, or limiting their ap- 
plications. ' As the creation of the trust 
does not depend upon the character of 
the cestui que trust, so, neither does the 
continuance of it ; the term is not limi- 
ted to the duration of any disability, 
but may be for life, or for a shorter pe- 
riod. The trust is subject to no condi- 
tion whatever, save that by the rules pre- 
scribed in the first article of the second 
title, the alienation of the property in 
trust shall not be suspended longer 
than during the continuance of two lives, 
and that, by other provisions in the se- 
cond article, neither the recipient of the 
rents, nor the trustee, shall assign or 
transfer their respective estates. 

In Coster v. LoriUard, before cited, 
Mr. Senator Young, while concur- 
ring with Ch. J. Savage, also relies 
upon the original note of the Revisers, 
fraiped in view of this subdivision 
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as first adopted. Not conteu^ with this, 
he resorts to other sections of the act, 
which were passed coDJoiDtly with the 
55th section, section 60 db vesting the le- 
gal estate in the trustee^ sectiop 65th 
prohibiting its sale or transfer, and sec- 
tion 63d enjoining the person entitled to 
the rents from disposing of that interest* 
He says that this is the only instance in 
which such multiplied prphibitions ha^ve 
been cast about men to prevent aales, 
and that such laws never could have 
been intended for general use. Nay, he 
tliiiiks^ thut to extend such provisions to 

.any save a class of persons ui^der disa- 
bilitiesi would be arbitrary and pniust, 
certain to excite the humiliation of the 
cestfii que trusty and the indignation of all 
mankind, (14 Wend. p. 379 of Op.) As 
if courts of justice pould take for. their 
guidance the fine drawn maxims peculiar 
to codes of. honor, rather than the plain 
and practical rules and principles con* 
sonant with real life. . As if men whose 
self-respect is so exalted as to unfit them 
fordaily contact with the world, unron^an* 
tic as it is, were to be dealt wit)i tenderly^ 
and have their artificial and evanescent 
sentiments recognized in legislation ! As 
if a cestui que trust of undoubted capi^ci^ 
ty, might not, by improvidence, or by 
misfortune arisipg from no fault of his 

. own, be stripped of the bounty con- 
ferred, upon ^im ;.and as if that squea- 
mishness, which causes himr to feel hurt 
because a gift comes shackled with these 

. restraints, were ^omethii^ bei.ttei; than 
ingratitude in dis^ise! The truth is, 

. legislation itself involves no compli- 
ment to any class, since numerous penal- 
ties bang suspended alijke over " the evil 
and the good,'' and in various relations 
of life apd departments of business, we 
are hemmed m by so many restraints 

, that, as the price of our civilized condi- 
tion, no right of property remains abso- 
lute and unqualified. 

The Senator appears to have forgotten 
that these peculiar sections were passed 
before the amendment of the third sub- 
division. Whep that change topk place 
they were not repealed, and, this, ac- 
cording to Mr. Justice Nelson ^nd Mr. 
Justice Cowan, was mere inadvertence in 
ifgislatian. (14 Wend. 331; 16ib. 200.) 
Yet the Senator refers to them as if they 



had Been adopted with reference to the 
55th section as enlarged ! The error as 
to time having been corrected, the ob< 
jection has neither force nor application. 
If existing sections are inconsistent with 
another, or with an amendment about to 
be adopted, their repeal or modification 
would be a natural work. So, too, it is 
well that all parts of a system should 
harmonize, but to insist upon a particu- 
lar adjudication because of some sup- 
posed incongruity between such sections 
and the nice sensibilities of the cestui que 
trust, seems to be a doubtful mode of 
construction. 

But it was not advisable that those 
sections should have been repealed, as 
the same persons for whose benefit this 
Bubdiyision was at first adopted, are yet, 
in.common with others, the objects of such 
trusts. The 63d section is as necessary 
now as it ever was, for the protection of 
those under disabilities, while as to those 
who possess a sound capacity it may be 
useless^ but never can be injurious. 
, Nor is it e^sy to perceive how " the 
inclignaQt reprobation," which the Sena- 
tor apprehends as consequent upon such 
" interference with the; volitions of man- 
kind,'' can aid his argument. It is a gra- 
tifying circumstance that, without the 
sacrifice of any principle, some laws may 
be administered consistently with the po- 
pular will, but it is a source of secunty, 
more consolatory far, that all laws are to 
be enforced independently of any such 
behest. But if this were not so, what 
are we to think of that interference with 
the volitions of a testator which forbids 
his directing that the rents and profits of 
real estate left by him in trust, shall be 
paid over to the object of his favor, or 
which denies to him the right of making 
any provision out of such rents for the 
benefit of his friend, save on the humili- 
ating assumption, that such person be- 
longs to a class incapable of making a 
discreet use of the fund, a class fit only 
to be placed under the absolute domina- 
tion of a trustee ? Yet, with all his 
eagerness to hold inviolate the volitiom 
of mankind^ the Senator finds nothing in 
this conflicting with the general liberty ! 

If " every rule of law which im pedes 
or discourages the CLcqulsition'of alvtna- 
tioft of property, is a substracHdn fViim 
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the eletnents of ^l>lfc prosperity/' how 
could the Senator commend that lecrisla- 
tion which shourldf impose the restramt in 
question, as Either politic or wise 1 If 
the cmner of an Estate, on seeking to 
create' a trust as to rents and profits, is 
led by a sense of duty, or by affection, 
to select the beneficiary from one class 
of his friends, is it a light matter that 
you cross bis purpose, an<l with potent 
die tation^ point out to him other persons, 
for whom albne he can make such pro- 
vision 1 ' Is that rule of law which denies 
to a testator the right of directing how 
and with what degree of liberality the 
rents and profits shall be applied to the 
use of a cestui que trusty and under certain 
cold' calculating rule^ of economy, vests 
all discretion in the trustee, just and rea- 
sotiablel Is^ there nothing in all this 
affecting the public prosperity? nothing 
impeding or discouraging the qliendtion, 
and, consequently, the acquisition of 
property ? 

The policy of giving an enlarged 
sebpe and free Exercise to the power of 
disposing of property by devise and 
otherwise, has been vindicated by expe- 
rience, and is in perfect harmony with, our 
whole system. This right of disposition, 
subject to such restrictions only as may 
be necessary for the public good, should 
be encouraeed ; it is of vital moment to 
the' general welfkre — an incentive to the 
acq^uisition of an estate — one of the re- 
wards due to a life consecrated to la- 
bor — a consideration entering into and 
enhancing the value of property. Hav- 
ing fixed the period during which the 
pbwer to alien lands may be suspended, 
and ' thus giving an effectual check to 
whatever tendency there may be in the 
human heart, whether arising from fa- 
mily pride, or more sordid considera- 
tions, to lock up estates by testamentary 
' aMsumuTations, the most jealous legisla- 
tion might well rest satisfied without en- 
acting further prohibitions. It can be of 
AO moment to the public whether a par- 
ticular trust be for the payment of rents 
to a cestui que tnltst, or for their applica- 
tioii to his use, whether the measure of 
bounty be stinted or liberal :' whether 
thc» henbficiary be taken from one class 
Or'ih>m a'lkother of the community. 
'lilibseand the like Considerations should 



be left to the person creating the trust, 
and from his determination there should 
be no appeal. 

It is admitted on all hands, that the 
owner of an estate may grant or be- 
queath it to his relatives and friends, or, 
disregarding all claims arising fVom 
either consanguinity or friendship,' na ay 
beistow it upon a stranger, one intempe- 
rate, improvident, thriftless and un- 
worthy. Having no creditors to be af- 
fected thereby, the law is satisfied. But 
if, instead of the absolute, he should give 
a qualified property — not the land itself, 
but the fruits of it — that is deemed im- 
prudent ! It is said that '* the bounty of 
the donor would soon find its way into 
the hands of gamblers and sharpers, or 
be wasted in dissipation." (14 Wend. 
158.) A more misplaced solicitude 
could not have been conceived. As 
though these evils were more lamentable 
in cases where the estate itself is secui^, 
and the rents only can be squandered, 
than where the whole property is put 
into the same unsafe hands, liable to be 
swept into the vortex of riotous living, 
to be swallowed up forever ! In the one 
case, after some of the instalments of 
rent have been cast to the winds, the 
dissipated donee mliy reform, and the in- 
come thereafter remain ; in the other, one 
rash br incdnsiderate act may make the 
prodigal son a beggar, and repentance, 
however earnest and immediate, would 
be fruitless. Yet we are to suppose that 
the remedial policy of the Legislature ex- 
fa au8ted4tself upon the leiSser evil, leaving 
the other untouched ! The truth would 
rather seem to be, that such considera- 
tions were not within the co^izance of 
that body, else this incdnsistency could 
not have been overlooked. As real es- 
tate may be given to a married wombn, 
why may not the rents 1 If it is to be 
tolerated that under a trust, as to per- 
sonal property, the interest of money, 
or dividends accruing upon stock, may 
be paid into the hands of the beneficiary, 
why may not a like sum be paid to such 
person, though arising from the rents of 
r^al estate in trust 1' It is no answer to the 
objections which have been urged against 
limiting trusts to any particular descrip- 
tion of persons, and requiring the rents 
to be a pplied by the trustee^ to say that the 
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Legislature has so willed it to be, or 
that, by the statute, the payment of such 
rents to the beneficiary has been prohi- 
bited. That is assuming the very thing 
to be proved, and closing one's eyes to 
those lights, which, in all limes, have been 
used to determine questions arising upon 
such enactments. 

In ascertaining the intent with which 
the statute was adopted, and the scope 
and operation of it, the considerations 
which we have been urging are pertinent. 
If this limitation of trusts, and this man- 
ual application of rents by the trustee to 
the use of the beneficiary, would have 
been inconsistent with sound policy and 
common sense and equity, would lead 
to inconvenience, uncertainty and unne- 
cessary expense, then some other con- 
struction of the statute must be the true 
one. It is not to be supposed that the 
Legislature would do an unwise thing. 
On the contrary, it is well settled, that the 
intention of the lawgiver is to be taken or 
presumed according to what is consonant 
with reason and good sense, (Plow. 
205 ;) and that this intention is sometimes 
to be collected from the cause or neces- 
sity of making the statute, and some- 
times from other circumstances, (2 Inst. 
65. The King v. Younger, 5 T. R. 449 ) 
' Hence the importance of determining 
whether a trust under the 3d subdivision 
can be created for persons of sound 
capacity, capable of applying the rents, 
or only for persons under disabilities. 
Upon this question, the whole argument 
in favor of a trust to pay over rent de- 
pends. We think it clearly appears 
that the trust may be for the former 
class. If so, the Legislature did not in- 
tend to compel the trustee to perform the 
unnecessary labor of actually applying 
the rents, and the trust need not be m that 
form; true, the words ^ay over, Sfc,, are 
not in the section, nor need they be. A 
statute does not consist in words merely, 
but in sense, meaning and intention, and 
is to be construed according to that 
sense and meaning, rather than accord- 
ing to the words. (Plow. B, 109, 110, 
464 ; Dwarris on Stat. 690.) So it has 
been ruled that a thing within the inten- 
tion of the statute is comprehended in 
the purview of it, though not within its 
letter. (Plowden, 366, 467.) And in 



numerous cases statutes have been con- 
strued quite contrary to the letter, to 
make them agree with reason and good 
sense, (Plow. 205, 89; Jadtmm v. GU- 
/t'lM, 3 Cow. R. 89 ; 15 Johns. Rep. 380. 
Crocker v. Oane, 21 Wend. 211; Bac 
Abr. tit. Statute, (I), pL. 5 ; MargaU Pier 
Co. V. Hannani, 3 B. & A. 226 ; Sdwirdt 
V. DtfcA;, 4 ib. 212.) 

By the 45th section of our statute 
(1 R. S. 721) it is provided th&t uses and 
trusts, except as authorized and modified 
in that article, are abolished. No provi- 
sion is to be found in the act, authorizing 
public trusts and gifts for charitable uses, 
but these will be sustained, notwithstand- 
ing that sweeping prohibition, {Shotwdlt 
Executor, v. Nott,- 2 Sand. Gh. R. 46.) 
This is on tlie ground that the abolition 
of such uses and trusts t^as not within 
the intention of the Legislature. 

It has been said that *' the trustee u 
to apply as well as to receive the rents 
and ptofits," because die word applf vi 
in the subdivision, but the answer is that 
such words are controlled by the inten- 
tion of the act and must be interpre- 
ted accordingly. It is not enough that 
the thing be within the letter of the 
statute, it must also be within the spirit 
of it. This well accepted rule is illas- 
trated in several of the cases before cited. 
But, in this instance, it is not necessary 
to depart from the letter of the subdivi- 
sion, as the word apply has more than 
one signification, and the only question is 
which should be adopted. This most 
depend upon the form of the trust and 
the capacity of the beneficiary. As 
to some cases, the word apply doubtleei 
means that the trustee is to disburse the 
rents and profits ; in other cases, that he 
should apply those rents to the use of 
the cestuis que trust, by paying the money 
over to them. The former is according 
to the more strict and literal, the latter, 
the more liberal and comprehensive un- 
derstanding of the term ; and either mode 
of application, as adapted to the nature 
of the case, would be a substantial com* 
pliance with the statute. 

It would be easy to refer to decisions 
where the courts have departed from the 
more obvious meaning of words used in 
statutes. For example, in the New- York 
Statutes, to prevent usury, the word lo» 
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baa been extended to caaea where the 
tranaaction was in point of form a sale* 
to the end that the statute might not be 
evaded. The word borrower was, in like 
manner, held to include persons other 
than those who really borrowed the mo- 
ney> and by/^Zatn^j^is to be understood, 
not only the plaintiff of record, but tho 
plaintiff in interest. As Hargrave has 
It, the different modes of acquiring land 
are, by act or operation of law, and by 
title of purchase, as by the act or agree- 
ment of parties. The word purchase, in 
its popular sense, means to acquire pro- 
perty by one's own act, and for a consi. 
deration, as distinguished from the ac- 
quisition of it by gift or devise. Yet it 
has lonff been well settled that the words 
tide to land by purchase^ when used in 
statutes, include not only what may have 
been purchased in fact, but acquired by 
every other mode save that of descent. 

As the word apply has more than one 
meaning, we may select that which best 
accords with the purpose of the Legis- 
lature, and with reason and good sense. 
The question then is, did the Legislature 
intend that the trustee should actually 
apply the rents to the use of the cestuis 
que trust, in those cases where the latter 
are as well qualified to use the money as 
himself 1 We think not, because it would 
be unsuitable, and, in the case of mar- 
ried women, often scandalous ; it would 
be the performance of unnecessary labor 
for the sake of mere form, and be at- 
tended with grreat expense. It would, 
moreover, be against sound policy, as 
the beneficiary would oflen become the 
mere creature or dependent of the trus- 
tee. It ought not to be forgotten that'' a 
control over one's living is, in many 
cases, a control over one's actions" and 
principles. Then too, this application 
o£ rents by the trustee woula, some- 
times, be impracticable, as where the 
trust property may be situated, and the 
trustee reside, in one section of the state, 
labile the beneficiaries live in other sec- 
tions, or in other states. But even 
'wbere the thing may be practicable, if 
the rents are to be applied, in accordance 
iw^itb Senator Maison s rule, " as the ne- 
cessities of the cestuis que trust may re- 
quire," there would frequently be a sur- 
plus, and so much of the trust would fail. 



while in those cases where the beneficiary 
might acquire a competence by his own 
industry, the whole trust becomes inope- 
rative. J. N. 



H. 0. ©i0triet (ffourt. 

[Portland, Maine.] 

Before the Honorable ASHER WARE, U. S. 

District Judge. 

In the matter of Henry Warren, a 
Bankrupt. — September, 1847. 

PARTNERSHIP, EVIDENCE OP — DISTRIBU- 
TION OF ASSETS. 

A partnenhip may ezitt in a single aa well aa in a 
■eriee of tranaactiooa. If there ia a joint fNir- 
chaae^virith a view to a joint 8a]e,and a cominnnion 
of profit and loss, this will constitute a partnership. 

There may be a partnership in buying and selling 
lands aa merchandise ; and so far aa third per- 
sona are concerned, it may be proved by lAe same 
evidence, though, aa between the partners, it may 
be necessary to prove the partuerahip by written 
evidence. 

Generally, when a member of a firm makes a note, 
or draws a bill, in his own name, thoagh it is 
known to be on the partnership accoont, the 
firm will not be bound. 

But this rule does noi prevail where there is a se- 
cret partner unknown to the creditor. 

Nor when one of a firm haa been in the habit of 
drawing and endoraing billa in hia own name for 
the use of the firm, and the other partnera have 
treated them as binding the firm. 

On the dissolution of a partnership in cases of in- 
selvency, the rule of equity is, that the partner* 
ship crediton have a preferred claim against the 
assets of the firm over the separate eraditors of 
the partners, and the separate creditors have a 
like preference over the partnership creditors 
against the separate assets. 

This rule of general equity ia establiahed as the mla 
of distribution by the 14th section of the Bank- 
rupt Law. 

In this case tho bankrupt petitioned 
both as an individual and as a partner 
in the late firm of Warren & brown. 
There, were both partnership and sepa- 
rate assets, and both partners were in- 
solvent. A question arose between the 
different classes of creditors, whether 
the partnership, which was originally 
entered into in the business of attorneys 
and counsellors at law, extended to their 
speculations in lands, and if so, by what 
criterion the debts, which originated in 
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land traDsactioTiB, should be distinguiBfa- 
ed from the separate debts. 

The case was argued by Jetoett and 
Hobhs fur the separate creditors, and by 
Adams and Rowe for several creditors, 
who it was contended were partnership 
creditors. The material facts are stated 
in the opinion of the court. 

Ware, District Judge, — In the spring 
of 1834, Warren & Brown formed a 
partnership for carrying on the business 
of attorneys and counsellors at law. 
There were no written articles of part- 
nership, but the understanding between 
tbexn was, that it was to be confined to 
their professional business. Without 
any aoditional agreement they began 
soon after buying and selling timber 
lands. There was no formal agreement 
as to the terras on which this business 
was to be carried on, but they do not 
appear originally to have contemplated 
a general partnership in land transac- 
tions, and probably did not anticipate 
the extent to which their speculations 
were eventually carried. It was under- 
stood between them that either might 
purchase, but that the other was not 
bound to take a share in the purchase 
without his own assent to each particular 
purchase, but when both parties assent- 
ed to the purchase, they were to share 
in equal portions in the profit or loss. 
According to the usage of the time they 
sometimes purchased and sold lands di- 
rectly, and sometimes pre-emption bonds 
or contracts for the sale of lands. 

This land business was commenced in 
the fall of 1834, and was continued on 
an extensive scale through the ensuing 
winter and summer, until the period of 
speculation was over. Though they did 
not contemplate originally a general 
partnership, and each was considered at 
liberty to purchase and sell on his own 
private account, there were in fact no 
timber lands purchased by either, except 
what were taken on joint account. 
When they commenced the business 
they gave their joint notes signing se- 
parately, and not the partnership name, 
but more frequently the securities, for 
the convenience of negotiation, were in 
the form of bills of exchange, drawn by 
one and accepted by the other. It was 



not long, howeter, before the name of 
the firm was fVeely used in these land 
securities ; at first, it. seems, by BrowD, 
but not objected to by Warren. Tbia 
trade in timber lands appears to have 
led to the lumbering business, and they 
seem to have been engaged in the same 
way without any special partnership 
agi'eement. Whatever may have been 
the private intentions of the parties, it 
seems that they must have soon come to 
be considered and dealt with by others 
as a firm. A list of notes or bills of ex- 
change is produced, taken from tbe 
books of Warren, more than sixty in 
number, commencing with the spring of 
1836 and continued to the fall of*1839, 
growing out of land and lumber trans- 
actions, in which the name of the firm 
is used as promissor, drawer, acceptor, 
and indorser for various amounts, from 
small sums up to two, three and five 
thousand dollars, and in the whole ex- 
ceeding $50,000. It is quite impossible 
that such an amount of business, con- 
tinued for such a length of time, could 
have been done in the partnership name, 
without its being generally anoerstood 
that a partnership in the business ex- 
isted. Third persons must have dealt 
with them and given them credit on that 
understanding. 

The eariiest land transaction in which 
they were engaged was with Thacher 
and Parker. This was an obligation of 
Thacher and Parker, to convey to them 
12,040 acres of land at the price of two 
dollars an acre, part to be paid in cash, 
and part on credit of one, two and three 
years, provided satisfactory security was 
given in sixty days. This obligation is in 
the hand- writing of Warren, and the obli- 
gation runs to them in their partnership 
name ; so that from the very commence- 
ment of their speculation, whatever may 
have been the private intentions of tbe 
parties, the business was transacted in a 
way that must have led those who dealt 
with them to suppose that a partnership 
existed, and that the trade was on part- 
nership account. Between the parties 
themselves in the earlier part of their 
speculations, each purchase was. treated 
as a separate and independent transac- 
tion, and when the land was sold the par- 
ties settled it and divided the profits and 
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)ow. 3ut tbiB was a private afiair be- 
tween tbemselves, ana not known to 
tbird peFBons witb whom they dealt. 

A partnership may exist in a single 
transactiQn as well as in a series. S^ry 
am PartntrMkipt } 21. Potkier CotUract d^ 
SodeU, No. 64. 3 Ktnt'9 Com. 30. If 
tbere is a joint purchase with a view to 
a joint sale and a communion of profit 
and loss, it is a partnership trade, al- 
though it is confined to a single thing. 
J)ig. 17, 2, 6. Now every purchase 
was made with a view to a joint sale on 
joint account, so that without any gen- 
eral agreement for a partnership, they 
were in law partners in every pur- 
chase, and by the habit of buying and 
felling in this way, they held themselves 
out to the public as general partners in 
the business. 

TheTf[ may be partnership in buying 
and selling lands as well as in or- 
dinary commercial business* 21 Maim 
ftep. 412. Dudlejf v. LitO^ld. Story 
im Partnership^ § 23. And so far as 
Ibe righto of third persons are involved, 
i( if not perceived why it may not be 
proved by the evidenpe. To give full 
efiect in law to the partnership between 
tbe partners themselves, it seems to bp 
necessary that the articles be in writing. 
For if the partnership is by parol only, 
and one of the partners makes a pur- 
chase of lands in his own name but in- 
landed for the benefit of (he firm, the 
other Qu the mere ground of the partner- 
•bip, that being by parol, cannot take 
advantage of the contract, for if he could 
he would acquire an interest in lands by 
parol directly in opposition to the Statute 
of Frauds. 3 Sumner 452, 471, Smith 
V. Barnham. But this is only between 
themselves. Third persons dealing with 
them are not effected by any private ar. 
rangements between the partners un- 
known to them. If they hold themselves 
out to the public as partners, those who 
deal with them have a right so to regard 
them and they will be bound as partners. 

It appears to me that there is abun- 
dant evidence to prove a partnership, in 
their land speculation, as to third per- 
sons. Their very first contract was in the 
name of the firm and evpry succeeding 
<me, whether made in Cbrm in the name 
of the firtn Qv not, waa adQpted bv tbova 
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and taken on joint account. Though the 
securities they gave in their earlier tran^* 
actions were not given in the partnership 
name, yet when they gave their joint 
QOte, and one drew a bill and the other 
accepted it, it was as well understood %q 
be a partn#ra|ijp transaction, as if th^ 
names of the firm had been used. But 
the business having been transacted ii^ 
this way, a question arises of some diffi- 
culty, whether on the bankruptcy or in- 
solvency of the partners, these debto ar^ 
to be placed to the partnership account 
and are a charge on the separate ac- 
counts of the partners. 

By the general rule of law, if one 
member of a firm makes his separate 
note, or draws a bill of exchange in his 
own name, he will be bound ana not the 
firm, although it is on account and for 
benefit of th^ partnership. S^ory oa 
ParUerMp, § 124, 127, The general 
reason by which this decision is vindica- 
ted is, tha^ the creditor by accepting th^ 
separate security of the individual part- 
ner, is syppo^^d to have electeq (p 
take thf t in preferep<;e to the security 
of the firm. 4^ the decision procee^jU 
on the ground of a supposed choice u^ the 
creditor,it does not hold in cases where 
it appears that ijio choice could have been 
made ; acid ci^psequeotly where there is 
a dormant partner, aiid not known to the 
creditor, itth^ pontrapt is for the bepe^t 
of the pannerahip, he will be bound, 
altho)igh he ip not named. And for the 
same rea^^f w)iere one of the partners 
has been in t)ie habit of drawing and en- 
dorsing bills and nptes in his own name 
for the use and benefit of the firm, if it 
appears t()at the other partners have 
treated such signature as ninding on the 
firm, the name of the partner will be 
held as standing for that of the firm, and 
be binding upou them. So it was ruled 
in the case ot the South Carolina Bank v. 
Caae, 8 Barn. & Cress. 267. Story on 
Partnership, % 142. The creditor will be 
held aa trus^ng not the partner alone 
but |he $rn). It is not therefore uni- 
versally tr|ie» when a contract appefirs 
on itf face to be the separate of oqe 
partner, tbatit will not be binding on the 
firp if it ia understood to be> and is in 
fact for their benefit. The presumption 
that arises from the form ^ ^^P security 
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that the separate name of the partner 
was taken irorn choice, may he overcome 
by proof, that no such election was made. 
The true and more general principle 
seems to be, that when the intention of 
contracting parties is that the firm shall 
be bound, and the contract is within the 
scope of the partnership business, the 
contract will bind the firm in whatever 
form it may be made. 

But when a partnership consists of two 
persons, and they both sign a note or 
bill with their individual names and not 
by the name of the firm, and one draws 
A bill and the other accepts it, if it be in 
fact for a joint or partnership object, 
there would seem to be strong reasons 
for putting it in the marshalling of secu- 
rities to the partnership account. Indeed 
it has been held that if two persons who 
are not partners, unite in drawing a bill 
of exchange, they are to be considered 
as partners in that bill. It is said that 
the public are to infer their relation to 
each other from the face of the paper. 
3 Kent's Com. 30. Corvick v. Vtckery, 
Doug. 653, and a like decision has been 
made on a joint and several promissory 
note, so that a demand or notice to one 
is a demand or notice to both, though 
perhaps the weight of authority is where 
the parties are not in fact partners the 
other way. Story, Promissory note, § 239, 
note. Story, Bills of Exchttnge, § 197. 
But where two persons, who are part- 
ners, unite in drawing a bill or making a 
note, though they sign their several names 
and not that of the firm, if it is in fact for 
partnership purposes, I am not aware 
that it has been decided that such a note 
or bill is not to be treated throughout as 
a partnership security; that a demand 
or notice to one is not a demand or no- 
tice to both, or that a creditor holding such 
a security would not have, in the adminis- 
tration of assets, a preference against 
the joint estate over the separate credi- 
tors of the partners. The general lan- 
guage of elementary writers leads to the 
conclusion, that such a note or bill is to 
be treated to all purposes, as strictly a 
partnership security. The reason for so 
doing in the marshal of assets and se- 
curities is certainly very strong. The 
fruits of the contract have gone to in- 
crease a secret fund, and there is a 



natural equity, in allowing the creditor 
a preference against that fund which his 
contract has contributed to augment. 

On the dissolution of a partnership in 
cases of insolvency, the rule in equity is 
that the partnership creditors have a 
preferred claim against the partnership 
assets over the separate creditors of tbe 
partners, and the separate creditors of 
the individual partners have a like prc- 
'ference over the partnership creditors 
against the separate assets. The prin- 
ciple is, that each class of creditors is 
thrown on that fund, to which he has 
given credit, and which he has contribu- 
ted to enrich, and neither class can corae 
on the other estate until the appropriate 
creditors of that estate have been fuilj 
satisfied. 3 Kent's Com. 64, 5, note. The 
same general rule holds in bankruptcy. 
In England it is indeed, in bankraptcj, 
qualified by some exceptions partly found- 
ed on technical reasoning and partly on 
some supposed convenience, but certain- 
ly not standing on any plain and in- 
telligible rule of equity or justice. St4>ry 
on Partnership, § 377, 381. Eden fm 
Bankruptcy^ 170, 175. 

The rule of distribution, estahlished 
in the general jurisprudence of courts of 
equity, has been incorporated in express 
terms into our bankrupt law. The 14th 
section directs that after the expenses 
and disbursements of the assignee are 
fully paid, the whole of which are a 
charge on the whole property, "that the 
" net proceeds of the joint estate shall 
" be appropriated to pay the creditors of 
*• the company, and the net proceeds of 
*' the separate estate of each partner shall 
" be appropriated to his separate credi- 
" tors ; and the balance, if any of each 
" estate, afler paying the debts prinoarily 
" chargeable upon it, shall be carried to 
*' the other estate." The language of 
the law is clear and explicit, and the only 
question left is, which are partnership 
and which separate creditors. I have 
already expressed my opinion that the 
speculations in land were from the be- 
ginning on partnership account, and in 
whatever form the securities were given, 
the presumption is that credit was given 
to the firm. That presumption however 
mav be overcome, by proof that credit was 
in fact given to the individual partners. 
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Sl)e Bttrro9ate*0 (Sottrt. 

[New- York.] 

Before the Hon. CHARL69 MoVEAN, Snr- 
rogate. 

In the matter of tbb accounting of 
Robert Puyfk, Administrator of 
Wm. F. Pbyfr, decrased. 

The Sarrogate*8 Court has not juriidiction to try 
and determine rejected or disputed claims and 
debts agaiust the estate of a deceased person, in 
proceediugB agaiust the administrator or execu- 
tor, for that purpose. It has the exciosive juris- 
diction to decree the payment of debts establish- 
ed, either by the admiSitioo of the executor or ad- 
ministrator, or by the judgment of a court of 
lavr. 
The publication of the notice for six months for 
the exhibition of claims, is a proceeding to en- 
force the determination of claims. In this pro- 
ceeding, the executor or administrator acts in a 
judlcUl capacity in the rejection or disputation 
and admission of debts. 
The rejection or disputation of a debt by an admi- 
nistrator within the six months of publication, is 
so far judicial in its nature, that it is a determi- 
nation as to the right of action itself, unless a 
suit be commenced, either by reference or other- 
wise within six months after such rejection, and 
is as good a bar as any other judgment. The 
admission of the debt within the six mouths of 
publication, is immediately final as a judicial act 
as between the administrator and claimant, and 
is as available as a judgment in a court of 
law. 

The rejection of a debt, either before or after the 
six months publication by an executor or admi- 
nistrator, is of no judicial force whatever. Nei- 
ther can such rejection affect the right of action 
of the creditor by lapse of time or otherwise. 

A debt admitted by the executor, or established by 
judgment, after the expiration of six months of 
publication has expired, and which was not pre- 
sented within the six months, is not entitled to a 
pro rata distribution of the estate, but is payable 
out of the remaining assets. 

The debt may be established, although the estate 
may have been fully administered, and the exe- 
cutor or administrator discharged from liability to 
pay. 

A debt admitted by the executor, or established by 
judgment, before the commencement of the six 
months' publication, is of the same force as if it 
had been presented within the six months, and 
admitted or established, and the right of distn- 
bution is the same. 

Tbe right to commence an action in a court of 
law, is not delayed by the provisions of the sta- 
tute, making debts against estates payable after 
the expiration of a year. The decree for the 
payment of the debt, and the judgment that it is 
Tscoverable, are made by different courts. A 



court of law may declare it due, but this court 
alone declares it payable. 

When a claim is presented to an executor or adrai- 
nlatrator within the six months of publication, it 
being a proceeding instituted by him agaiust 
claimants, he is bound to be explicit in his rejec- 
tion of the claims of creditors, or the presump- 
tion will be that they were admitted. 

When such claims are presented out of the six 
months, and the creditors claim they were ad- 
milted, and the executor denies they were ad- 
mitted, the affirmative of the issue is upau the 
claimant, and there is in such case no presump- 
tion of admission from a mere omission of a no- 
tice of rejection. 

When an executor or administrator is called upon 
by order to render an account of his proceedings, 
he is bound to state as part of those proceedings, 
whatever may have occurred in respect to such 
debt between him and the claimant If he now 
disputes the debt, and denies that he ever ad- 
mitted it, this statement, like any oilier part of 
the account, may be disputed, and is settled by 
the surrogate as a matter of fact on tbe evidence 
that may be adduced. 

Tbr order that the administrator ren- 
der an account of his proceedings as ad- 
ministrator, was obtained on the appli- 
cation of G. P. & L. Gratacap on tiie al- 
legation that they were creditors of the 
intestate. On the return day of the or- 
der, the administrator filed affidavits 
then denying the claim of the credi- 
tors, insisting that it was vofd for usu- 
ry. The surrogate decided that the 
affidavits were not an answer to the or- 
der, which was an order that the admi- 
nistrator render an account of his pro- 
ceedings, and that it in the plainest term 
required an account of all his proceed- 
ings. That it was indispensable that 
the account should be rendered the 
same as if presented for final settlement. 
That such an account of proceedings in- 
cluded within it as part of the proceed- 
ings all the debts which were allowed, 
disputed or rejected by him, including all 
the particulars in relation to the admis- 
sion or rejection of the claim of these 
creditors. And that upon such account 
the issue would be raised which the sur- 
rogate would settle. Further time was 
given to the administrator to comply 
with the order. Afterwards, on the 
22nd November, 1845, the administra- 
tor rendered a full account of his pro- 
ceedings, by which it appeared that let. 
ters were granted on tbe 29th October, 
1842; that the six months publication 
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for claims to be exhibited, was commen- 
ced in May* 1843. That the claim in 
inrritiiig of the applicants* (the Grata- 
daps,) was left at the store of the admi- 
nistrator in the city of New-York he/ore 
the publication of said notice was com- 
tnanced. That be rt jected it for the rea- 
son that it waa void for usury. That no 
suit was ever commenced by the claim- 
ant ; and that the debt was not now due. 
It did not appear by the account that 
the administrator ever gave notice of 
his rejection of the claim, or that he was 
ever asked to admit it beyond what is im 
plied from the fact that the claim (a copy 
of which is set forth in the account,) was 
left at the store of the administrator. 

The creditors (the Gratacaps) not hav- 
ing it in their power to disprove the state- 
ments of the account, the case was 
therefore argued on the case as made 
by the acttount of proceedings. 

Joifph Wallis, for applicants. 

Edward Sandford, for administrator. 

The Surrogate, — Has this court the 
jurisdiction to try and establish a dis- 
puted debt 1 lam entirely satisfied that 
It has not. ^ The only colnr of authority 
for the claim of such jurisdiction is found 
in the statute defining its powers and 
duties on the final settlement of the ac- 
counts of proceedings of administrators, 
&c. The provision is in these words : 
"He (the surrogate) shall make a de- 
cree for the payment and distribution of 
what shall so remain, to and among the 
creditors, &c., and in such decree shall 
settle and determioe all questions con- 
cerning any debt, claim, legacy, bequest, 
or distributive share, to whom the same 
ahall be payable ; and the sum to be paid 
to each person." 2 Rev. 8t. p. 95, sec. 71. 
The surrogate is to determine the same 
questions as to debts that he is as to lega- 
ciea — whether they have preference, &c. 
over other debto, &c., &c. This provi- 
sion is found in the same chapter which 
regulates and prescribes with minute- 
ness the mode in which disputed claims 
against administrators, &;c. are to he 
Irtfd and determined. Again, no one can 
institute proceedings for a final settle- 
ment against an administrator or execu- 
tor. He must do it voluntarily — a final 



settlement cannot be compelled. It 
would be therefore most strange tbatja- 
risdiction in a matter so important u 
the trial of an issue of debt or no debt 
against the administrator, should be con* 
ferred obscurely in a proceeding which 
can never be had against him unless he 
institates it. The statutes in other re- 
spects do not recognize this jurisdictioo, 
but contain provisions inconsistent with 
the supposition of the right to exercias 
it. The statute declaratory of the juris* 
diction of this court does not enumerate 
this as one of its powers. Courts are 
instituted for the trial of disputed debt, 
and it would be matter of surprise if tbii 
court had a jurisdiction so high and io- 
poi talit tbat a statute declaring its power 
should omit to mention it. (2 Rev. St. 
220, seel.) 

The Supreme Court has decided in ef- 
fect that this court has not this jurisdi^ 
tion. Fitzpatrick v. Brady, (c Hill, 
581.) It waa decided in that case, where 
a surrogate assumed to try such question, 
and decided against the debt, that it wai 
not due and owing, that such decision 
and determination was not a bar to an 
action in another court. To say that a 
court has jurisdiction to try a question, 
and its decision no bar to a new action, 
is a legal solecism. Neiiher will it be as- 
serted that a court can have jurisdiction 
to allow and establish a debt when it 
cannot reject it. I do moreover doubt 
whether the legislature has the constitu- 
tional power to authorize this court to 
try the question of a disputed debt with- 
out having the same tried by a jury. 
However that may be, I am clear that 
such important jurisdiction should not 
be exercised by a court which exists on- 
ly by statute, without the clear warrant 
of law. 

I am of the opinion that this court has 
the authority to try the question, whether 
the administrator has admitted this debt. 
If such admission has been made, it is 
as effectual for all practical purposes, as 
if the debt had been established hj 
judgment ; and if such admission has 
once been made, it cannot now be re- 
tracted. 

If a creditor of an estate present a 
claim to an executor or administrator, 
during the period of six months, that bs 
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is advertising for the presentation of 
claims against the estate, and he dis- 
putes or rejects a claim that is so pre- 
sented, and the creditor does not within 
six months thereafter commence a suit 
for its recovering, by reference or other- 
wise, he is forever barred fVom re- 
covering such claim. 2 Rev. Stat. 
p. 89, § 38. The executor acts in a 
quasi judicial capacity, and his judgment 
of rejection becomes final after six 
months have expired. His admission of 
the debt, as between him and the claim- 
ant, is also quasi judicial, and being a de- 
termination, in the propriety of which 
both parties acquiesce, it is immediately 
final between them. Under the pro- 
visions of such a statute, where the de- 
termination either way is a judgment in 
effect, it is important that the evidence of 
•ach admission or rejection, on whom- 
soever the affirmative of the issue may 
be, should be clear. 

These highly important judicial con- 
sequences, only ensue in the case of a 
presentation of a claim within the 
six mouths of (he publication of the ad- 
vertisement for such presentation. If 
the claim be presented to the adminis- 
trator out of the said six months, his 
disputing or rejecting it has no force of 
a judicial character whatever in barring 
the right of recovery of the debt by 
judgment, although, if the publication 
shall have been made, the creditor will 
have forfeited his right to B,pro rata dis- 
tribution, by not presenting it within the 
six months. 2 Rev. St. p. 89, § 39. 

I have thus far spoken of the presen- 
tation, and admission, and rejection of 
the claim within the six months, and the 
rejection of a claim out of the six 
months. The remaining case is, what 
is the effect of an admission of an exe- 
cutor out of the six months 1 Where the 
admission of the debt is made before tbe 
six months' publication, it has the same 
judicial force as if made within the six 
months. Whether the advertisement for 
six months shall be published at all or not, 
is at the option of the administrator exclu- 
sively. It is a privilege the la w allows him 
to determine claims. He is the actor as 
well as the judge in forcing them to a deter- 
mination, subject to the right of appeal 
from his judgment of rejection within 



six months by an action in a court of 
common law jurisdiction. 

While these high privileges are ac- 
corded to him,' it is the privilege also of 
the creditor to be an actor also. He has 
the right at any time before publication, 
(which may never be made,) to present 
his claim to the executor, and demand 
from him a categorical answer, whether 
he admits or rejects it. If he admit it, 
it 18 as good as a judgment against him 
as between them, and if he fails to ad- 
mit it, or rejects or disputes it, the cre- 
ditor will be compelled to bring his ac- 
tion in a court of common law. This 
presentation may be made immediately 
upon letters having been granted, and 
maybe prosecuted forthwith. The delay 
of the payments of debts until the expi- 
ration of a year after letters, does not 
delay the right of a creditor to have his 
debt established, either by admission ot 
by judgment. 

The administrator may also admit 
an unrejected debt after the six months, 
^nd such admission will entitle the 
creditor to the goods left unad minis- 
tered, or he may pursue the next of 
kin. If the assets have been paid over to 
creditors, he cannot pursue paid creditors 
for a pro rata. In this case, the presen* 
tation of the claim was not made within 
the six months, and tlierefore it cannot 
ha^e been rejected so as to affect the 
debt itself, or the right of action of the 
creditor in respect thereto. The ques- 
tion is, has the debt been admitted 1 
The administrator denies that he has ad- 
mitted it. He shows also a case which, 
if true, would have made him guilty of 
a mal-administration of his office, if he 
had admitted it Had this claim been 
presented during the period the ad- 
ministrator himself had instituted pro- 
ceedings to determine claims by pub- 
lication, the law would have imposed 
upon him the obligation to have been 
explicit in his ' rejection or admission 
of the claim, and the presumption pro- 
bably would have been, if he had not 
distinctly rejected it, that he had admit- 
ted it When this was presented, a re- 
jection had no judicial or penal conse- 
quences, and it follows that the creditor 
in this case, being the actor now as well 
as when the claim was presented, that 
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the burthen of establishing the fact of excavating a cellar on an adjoining loL 
admission is upon him. The administrator It appeared that the alley way between 
now disputes the claim, and affirms that the houses caved away and was filled up 
he never admitted it. The creditor ad- by the defendant, and the water soaked 
mits that he cannot produce any evi- through the place so filled up instead of 
dence to disprove the statements of the running off over the surface, 
administrator. I am satisfied as a mat- ' The jury found for the defendant, 
ter of fact, that the administrator never ! The points taken appear in the opinioii 
intended to admit this debt, and he was " * 
not, under the circumstances, bound to j 
have pursued the creditor to give him j 
notice of his rejection of it. 

My decision is that this claim was ne- 



of the Judge. 

E. Ward, for the plaintiff. 

R, F. Winslow, for the defendant. 



Ulshoepfer, First Judge, — This is 
an action on the case against defendant, 
for negligence in digging and filling up 



▼er admitted — that it is now disputed — 
that this court has no power to deter- 
mine its validity, and can grant the cre- 
ditor no relief until he shall have estab- 
lished his claim, either by its allowance ' grounci on and adjoining the plaintiff's 
by admission of the administrator, or j premises, whereby damage occurred to 
the judgment of a court of law. . plaintiff by the water flowing through the 

The right of action of the creditor ground into the plaintiff's cellar. The 
has not been impaired by any rejection jury found a verdict for the defendant, 
of his claim by the administrator, fur the and the plaintiff moves for a new trial. 
reason that it was not presented during | I. Because the judge erred in exclu- 
the six months* advertisement to present , eluding certain testimony, viz. : whether, 
claims. This part of the account of in the judgment o^ the v/iine»», the wzter 



proceedings being " settled*' against the 
claimant, further settlement is unneces- 
sary, as the claimant could take nothing 
by it. 



Conrt of Common |)lea0. 

[new-york.] 

Before the Honorable M. ULSHOEFFER, First 
Jadffe. and Aasistant Judffee INGRAH AM and 
DALY. 



Jbssb Roobrb v. 



John Rhodeback. 



would have run into plaintiff's cellar, if 
the alley had been properly filled up, or 
whether, in the opinion of the witness, the 
defendant used ordinary care in digging 
on the plaintiff's side. 

I am by no means satisfied that such 
questions were proper. A witness is to 
state facts, and not to give opinions in 
such cases— ^what ought to have been 
done, is to be stated ; or what was omit- 
ted that is usually done under the cir- 
cumstances, can be proved. Let masons 
or excavators state what is necessary to 
be done, and what was done or omitted, 
and the jury will then say, whether the 
water would have run into plaintiff's 
premises if the alley had been properly 
filled up, or whether ordinary care was 
used. 

No testimony was excluded as to what 



The opinion of a witnen whether ordinary care and 
dihgence ta need in digging or excavating an ad- 
joining lot by which the plaintiflTs premises were 
injured, is not proper testimony. 

Where the plaintiff saw the defendant excavating ' ought to have been done, or was omitted 
a cellar on the adjoining lot, and was in the habit j _^^ ^ allowed to be proved- 

of passing the place daily while the work was ., ^, , ,. . ^ ^, i^ • • .. 

progress!^, such knowledge is equivalent to »"<! t^e addition of the general omnions 
notice, and he is bound to take measures to sup- of witnesses was properly excluded, m 
port his own building. . my judgment. 



This was an action on the case to re- 
cover damages for an injury to the plain- 
tiff^s building by water running into the 
cellar in consequence of the defendant 



II. Because the judge instructed the 
jury erroneously, viz. : in putting to them 
the question whether due notice was 
given of the intended digging, certainly 
if there was no evidence of notice, the 
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charge was wrong. But there was evi- 
dence ofknowledgCr and if the law holds 
that to be equivalent to notice, then the 
question of knowledge and notice was 
for the jury. 

The judge, in my opinion, did not err 
in saying that if before the injury plain- 
tiff saw the work progressing, he had 
notice to put him on his guard, and that 
if plaintiff had notice in any other way 
than from the defendant, it is equally 
good. Actual knowledge of a fact, 
brought home to a party, is in almost 
every case good notice. It seems to me 
from all the testimony that the jury 
might well consider that plaintiff knew 
of the work from beginning to the end, 
and that he was therefore notified thereof. 

III. Because the verdict is against law 
and evidence. As to the evidence, there 
was enough on both sides to require the 
facta to be decided by the jury, and with 
their decision, it appears to me we ought 
not to interfere. 

As to the law, I adopt the views taken 
in the defendant's argument. In addi- 
tion to the cases cited by the defendant, 
the law will be found in 4 Johns. Ch, 55, 
(note.) 4 Paige, 169. 9 Barn & Cres- 
well, 725, (cited in Paige,) that know- 
ledge is notice. Lord Tenterden, Ch. 
J.y says '* the operation must have 
been seen and known by the tenant and 
occupier of the plaintiff's house." Upon 
these facts appearing Lt the trial, the 
judge held that it was the duty of the 
plaintiff to support his own house, and 
he nonsuited him. 

In the case now before us, the plaintiff 
himself must have seen and known the 
operation and ought to have guarded 
against the danger. That is to say, the 
defendant in order to shield himself from 
liability is to prove the plaintiff's know- 
ledge, and that he, the defendant, was not 
guilty of neglect after which the plaintiff 
is to take care of himself. 

I can see no good ground of excep- 
tion to the charge of the judge. The 
case essentially was one of testimony, 
requiring the jury to decide the facts, 
and it seems to me that they had a right 
to come to the conclusion that the de- 
fendant did not neglect his duties, and 
if there was a fault it was on the plain- 
tiff*ii side. 



[ONTARIO COUNTY,] 

Before the Honorable E. FITCH SMITH, Fint 
Judge, and the rest of the Jadgen 

Porter, Plaintiff in Error, v. Dal- 
ley, Defendant in Error. 

In an action of trover where the plaintiff has not 
had actual posBeflsion of the property, he mutt 
adduce proof of his title, in order to show his right 
of poeseflsion. So too where there is conflict aa 
to the title and right of possemion between th^ 
parties, such that the title of eitlier would prevail 
in the absence of proof of title and right of po«- 
aeasion in the other, it vt neeeaBary to go into proof 
of title. 

On certiorari from a justice's court the defendaat 
in the court below must, in order to avail him- 
self of defects in the plainrifTs proof, which are 
of a mere formal or technical character, raise 
the objection and point out the defect before the 
justice, as the court of common pleas will only 
review on certiorari the points mooted and litiga- 
ted before the justice, and it will not review 
errors of this nature which passed tub. nlentio 
in the court below, especially if the defect is of a 
character which might have been supplied on the 
trial had the objection been raised at the time. 

The declarations of a former owner of personal 
property which is distrained for rent or levied 
upon by execution, although made while such 
former owner was in possession, are not admissi- 
ble in evidence between the claimants, as such 
owner is a competent witness and should be 
called and sworn on the trial. 

Dalley sued Porter in the court helow 
in trover for a colt, once the property of 
one John Woodruff. The plaintiff below 
had purchased the colt under a sale by 
virtue of a landlord's warrant issued 
against Woodruff. The property, at the 
time of the levy and sale under the war- 
rant was on the premises of Porter, 
and remained there until after the al- 
leged conversion. The plaintiff below 
deduced his title under the levy and sale 
under the landlord's warrant. There 
was no evidence that the colt bad ever 
been upon the demised premises or re* 
moved therefrom. For the purpose of 
proving title to the colt in Woodruff at 
the time of the levy, the justice, under 
objection on the part of the defendant, 
admitted proof of the declarations of 
Woodruff, that he owned or had an in- 
terest in the colt. The jury found a ver- 
dict of $17 50 against the defendant be- 
low, and the justice rendered judgment 
and the defendant sued out a certiorari. 
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Walter Hubbell, for plaintiff. 

E, G. Lapham, for defendant. 

E. Fitch Smith, First Judge, — The 
first point made is the judgmeut erro- 
neous because there was no evidence 
that the colt was subject to distress for 
renti This point, if available to the 
plaintiff in error, would be fatal to the 
judgment. The colt was at the time of 
the levy and sale, in the possession of the ; 
• defendant, who had a lien upon it to the \ 
amount of upwards of $20, and he re- ! 
tained the possession under the lien sub- 1 
sequent to the sale, and until he parted \ 
with the same to a third person. After 
having thus parted with the possession, a 
tender of the lien was made by the plain- { 
tiff and a demand made of the colt. In 
trover, where the plaintiff has not had | 
Actual possession, he must adduce proofs 
of his title in order to show his right of 
possession. So too where there is a 
conflict as to the title and right of pos- 
session between the parties, such that \ 
the title of either would prevail in the 
absence of proof of title and right of 1 
possession in the other, it is necessary to ' 
go into evidence of title. In this case ! 
the title of the parties was involved in 
the issue, for Porter had the possession i 
and also the title unless his title had been 
displaced by the paramount title of the I 
plaintiff acquired *by the sale under the j 
landlord's warrant and a subsequent ten- 
der to Porter of the amount of lien upon i 
the property. Under these circumstances 
it became necessary for the plaintiff to 
resort to proof of his paramount title in j 
order to show his right of possession. 
To establish his right or paramount title, i 
he attempted to adduce title by virtue of j 
11 levy and sale under the landlord's war- , 
rant. In this we think he signally failed 
to make the requisite proof for that pur- 
pose. The warrant was that of a land- ' 
lord under the statute relative to distress ! 
for rent. Under this statute, the land- j 
lord cannot distrain except upon goods 
remaining on the demised premises, or ^ 
upon goods that may have been removed 
therefrom within six months after the 
termination of the lease or tenancy. I 
2 R. S. 412, § 1- The colt was upon the 
premises of the defendant. There was 



no proof that those were the demised 
premises, or that the colt distrained had 
ever been upon the ' demised premises, 
or removed therefrom Hence there 
was no evidence of a right to diatraio. 
Without that right, the plaintiff got no 
title, nor any right to acquire the pro- 
perty of Woodruff by a tender of the 
lien, and a demand of the property— 
for his right to acquire Woodruff's inte- 
rest depended upon his accession to 
Woodruff's title. But it is said, and, as 
we think, properly too, that the plaintiff 
in error is not now in a situation to avail 
himself of this ground of error, as no 
point of that kind was made before the 
justice, and no motion was made for a 
nonsuit on the ground of defect in the 
plaintiff's proofs, and hence that fact 
must be cleemed as admitted on the 
trial. Had that been made a point oo 
the trial, the plaintiff below might bave 
been prepared to make the re<)uisita 
proofs, and where no such objection was 
made, the fair legal intendment is that, 
it was not made for the reason that the 
defendant knew the facts to exist, and 
that the requisite proof was at hand. No 
case was cited on the argument directly 
to the point, that a defendant in a jus- 
tice's court cannot avail himself of a de- 
fect in the plaintiff's proofs on cer^iororf, 
unless that point is taken on the trial, 
either on a motion to nonsuit, or in some 
ther way. Yet, upon principle, we thiuk 
that such should be the rule which should 
be applied in all cases where the party 
appears, and does not take the objec- 
tion ; that, under such circumstances, his 
silence should be deemed equivalent to 
an admission of the existence of the fact 
necessary to be supplied, or, at least, a 
waiver of proof on that point, otherwise 
his silence or omission to make that a 
point of contest might, and its tendency 
would be, to operate as a surprise upon 
the opposite party. There are numeroas 
cases where the rule has been adopted, 
that where improper evidence is admit- 
ted by the justice, without being excepted 
to at the time, it cannot afterwards be 
made a ground of objection on the re- 
turn of a certiorari, but that it would be 
deemed to have been admitted by con- 
sent, as all intendments ought to bp in 
support of the judgment. The court 
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coold not uoend, for the ptirpose of re- 
rening the jadgment, that this formed 
the ground of a motion for nonsuit. Van 
Sickle Y. Jacobi, (14 J. R. 433.) Cobb v. 
CkrHfAZ J. R. 367.) Van Slyck v. Tay- 
lor, (9 J. R. 146.> Reed v. QiOet, (12 $. 
R. 296.) 

There certainly 10 no hardship in 
adopting the rule which prevails in 
courts of record, that the defendant 
must, so far as it relates to all such for- 
mal and technical defects aa mi^bt have 
been supplied at the trial, take his p;round 
upon the trial, t&at this court will only 
review on eertiorari the points mooted 
and litigated before the justice when 
the objection is of a formal and techni- 
cal ehanicter, and that it will not review 
CTTOTB of this kind, which passed sub 
nieatio in the court below, except in 
eases whore there is a total defeet in the 
pr€N>&, and those defects, from their na- 
tore, are of such a character that they 
could not have been supplied, had the 
objection been taken on the trial. We 
are aware that in the case of (Sage ▼. 
Reed, 14 J. R. 403, it was held, that if a 
party in a justice's eourt agree to try the 
ctnse on its nerits, this does not pre- 
clnde the defendant who was sued for a 
contract by his wife before marriage, 
from objecting on eerHorari to the non- 
joinder of his wife, although he did not 
insist on the non-joinder in the court be- 
low, nor move for a nonsuit on that 
ground. That he did not thus waive the 
objection, and the agreement applied 
only to formal and technical objections. 
Id tbat case, however, the de&ot not in- 
•isted on was of a character which was 
not, from its nature, susceptible of being 
cured or supplied on the trial, had the ol^ 
jection been taken. It would have been 
a good eaose for arresting the judgment, 
and hence a good cause for reversal. 
That ea^e does not militate in the least 
against the accuracy of the rule which 
we hare above stated, and as, in our 
opinion, the true one to be adopted in 
all Buch eases. Had this technical de- 
feet been alluded to, or pointed out on 
the trial, it miffht hare been most easily 
supplied. In Mailey v. RoMane, 8 J. R.' 
11 C, the eourt held, that on a return to a 
csrlMrori to a justice's court, in the case 
of a ooUateral undertakings where it was 

TOL.T. S4 



j necessary that the promise should have 
I been in writing, in order to render the 
defendant liable, the court would pre- 
sume the promise to be an express one 
in writing, where no fact appeared to the 
contrary. In Menderbac£ v. Hopkins, 
8 J. B. 840, the right to a recovery de- 
pended on a previous demand on the de- 
fendant below, and a request by him to 
make payment, of which no proof was 
I offered. It was held* as no objection was 
; made 10 the evidence, a demand and re- 
quest may have been presumed. It was 
to be inferred, as admitted, when nothing 
was said to the contrary. There was, 
also, in the latter case, a question of due 
diligence in presenting an order, and 
the non-payment thereof. The court 
says that question does not appear to 
have been raised or agitated. Indeed, 
as no objection was made to any of the 
testimony, but it was submitted to the 
jury— -every inference that could be 
drawn from the evidence, is to be pre- 
sumed to have been drawn, and the ver- 
dict by reasonable intendment is good. 
The two cases last cited seem to sanction 
the rule we have above adopted, and 
warrant, as we think, a presumption in 
the case at bar, in the absence of all 
proofs to the contrary, and of objection 
to the evidence in the court below on 
that ground, tbat it was a conceded point 
on the trial, that the colt had been re- 
moved from the demised premises, and 
liable to distress. 

This judgment must however be re- 
viewed on another ground. The justice 
erred in admitting proofs of the declara- 
tion of WoodrunT tbat he was the owner 
of the colt. In this state, the law is, that 
the declaration of the owner of goods 
distrained for rent, or levied upon by 
execution, although while sach former 
owner was in possession, and had title 
to the property, are not admissible in 
evidence between the claimants, and that 
for the reason that such owner is a com- 
petent witness, and should be called 
and sworn on the trial. AJeoBonder v. iUo- 
hoH, (11 J. R. 185.) See Hnrd v. West, 
(7 Cow. R. 762.) WhiUaker v. Broum, 
(8 Wend. R. 490.) Bristol v. Dann, 
(12 Wend. R. 142.) Kent v. Walton, 
(7 Wend. R. 266.) Beach v. Wise, (1 Hill 
R. 612.) BlodgeU v. WiUer, decided in 



338 



THE NEW-YORK LEGAL OBSERVER. 



Rons' Coortw— HiUt ▼. Nofth. 



this court. New-York Legal Observer, 
July, 1846, page 263. Although there 
was some evidence derived from the ad- 
missions of the defendant, tending to 
show the same fact, yet, as that admis- 
sion was qualified hy the declaration that 
he did not know as Woodruff had sold 
the colt, we cannot say hut that this evi- 
dence, thus improperly admitted, might 
have had some influence on their ver- 
dict, or what influence it did have, or 
that, without this evidence, the result 
would have heen the same ; hence the 
rule adopted by us in Dewey v. Dorrey, 
and cited in our decision this term, in the 
case of McCard v. Keller, does not ex- 
tend to this case, and the judgment must 
be reversed dend with costs. 



ENGLISH CASES 



HolU' Cfonrt. 



Before the Right HoDorahle Lord LAN6DALE, 
Master of the Rolle. 

Hills v. Nash. — March ISth and 22d. 

EVIDENCE ^PARTNERS. 

In a euit by one partner a^inat another for a con- 
tribation tewarda the Iom anatained in a joint 
adventare, the evidence of a third partner, alao 
a defendant in the anit, but whom the plaintiA 

. had released, and who diaclaimed by hia an- 
swer all demands against the other partners, was 
allowed to be read on behalf of the plaintifis, to 
prove the existence of the partnerahip. 

The hill in this suit was filed by 
Messrs. Hills & Baskins, who were 
partners in trade as comfactors. In the 
year 1840, they engaged in a spe- 
culation for the purchase of English 
wheat, with four other persons, named 
Nash, Carpenter, Sheppard and Wedd ; 
the agreement being, that the purchases 
and sales should be for their joint bene- 
fit, and at their joint risk, and that they 
should be interested in the speculation 
in the following proportions, that is to 
say, Carpenter four ninths, the plaintiffs 
three-ninths, Wedd one-ninth, and Nash 
and Sheppard one-eighteenth each ; these 
being the proportions in which the re- 



spective parties held foreign wheat at 
the time of the agreement. The spe- 
culation was conducted partly by Car- 
penter, but chiefly by the plaintifis. 
It ended in a loss of (£18,000, after the 
the dealings had been continued for a 
period of about three months. The suit 
was instituted to recover from the per- 
sonal representatives of Nosh, who died 
in IR41, his proportion of the loss. Car- 
penter was also made a party, but Wedd 
and Sheppard were not parties. Tbe bill 
alleged that Sheppard had paid what 
was stated to be his share of the loss, 
and had obtained a release from tbe 
plaintifis. That Wedd was wholly una- 
ble to pay, and had been excused by tbe 
Slaintifis, and that the case between the 
efendant Carpenter and the plaintiffi 
had been referred to arbitration, and the 
sum awarded had been paid to tbe plain- 
tiffs. And that the parties had not now 
any claim against Carpenter, Wedd and 
Sheppard, nor had either of these par- 
ties any claim against the estate of ^asb 
in respect of their shares in the specula- 
tion, nor was any thing due from either 
of them to Nash's estate in respect of 
the transactions, and there was now due 
to the plaintiff from Nash's estate, the 
sum ot .£1000. And the bill prayed 
that an account might be taken of all 
sums received and' paid by the plainti& 
on account of ^e said purchases and 
sales of wheat, and of wnat was due to 
plaintifis in respect thereof from Nash's 
estate. The executors of Nash, by their 
answer, did not admit that the alleged 
agreement had been entered into by 
Nash with the plaintiffs, and they inaiated 
that Wedd ana Sheppard were necessa- 
ry parties to the suit. On the hearing of 
the cause before the master of the rolls, 
he overruled the objection that Wedd 
and Sheppard were necessary parties, 
and declared that Nash's estate was lia- 
ble to one-eighteenth share of the loss, 
and ordered the necessary accounts. 
This decision was appealed from to the 
Lord Chancellor Lyndhurst, who on the 
20th December, 1845, decided that Wedd 
and Sheppard were necessary parties, 
the object of the suit being nothing more 
than for an account of partnership trans- 
actions, and the ordinary rule requiring 
all the partners to be parties to such a 
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SToe&edioK* ^n . conformity with tbia 
ecision, Wedd & Sbeppard were made 
parties by amendment, and tbey dis- 
claimed by tbeir answers all claims 
against the otber parties. Tbey wer^ 
examined as witnesses in the suit on tbe 
part of the plaintifis, before the amend- 
ment of tbe record, to prove tbe exist- 
ence of the partnership ; and an order 
was made by the master of the rolls, on 
the 30th April, 1846, giving leave to the 
plaintiffs to read this evidence, saving all 
jast exceptions. The cause having now 
come on to be heard, on the amended 
record, an objection was taken to the ad- 
missibility of the evidence of Wedd & 
Sbeppard by the representatives of Nash. 

Eindersley, W. T. S. DanieU, and 
Sfl»y<4e, in support of the objection, con- 
tended that this was not a case in which 
the plaintiffs had entered into separate 
contracts with the other parties, but it 
was a mutual contract and partnership 
transaction ; and there was no case in 
which one party to a joint contract was 
allowed to give evidence in favor of ano- 
ther party to such contract against their 
common partners, in order to prove the 
partnership. It would lead to great mis- 
chief and danger of perjury if such a 
practice were allowed; and a rich pai-t- 
oer would have nothing to do but to re- 
lease a poor partner in order to avail 
himself of his evidence against their 
common partner. The case was not 
within Lord Denman's Act, 6 and 7 Vict, 
c. 85 ; it was one of direct interest. 

RxmpeiU and PiggoU, contra, insisted 
that the objection was untenable, as the 
partners whose evidence had been ob- 
jected to bad been released, and had also 
disclaimed. [They cited Blacketi v. 
Wier, (3 B. & C. 386) ; Taylor v. Cohen, 
(4 Bing. 53) ; Hudion v. Robinson, (4. M. 
& S. 475); WUwn v. Hirst. (4 B. & 
Add. 760) ; Pka. on Evid. p. 153.] 

Lomn Lanodalb, M. R., said — The 
defendant, whom the plaintiffs proposed 
to examine as a witness* admittea that 
be was a party to the adventure men- 
tioned in tbe bill, but he had settled 
with, and had been released by the plain- 
tifi ; and he also disclaimed all demands 



against the plaintiffs and the otber de- 
fendants. It this were a legal demand 
by a person not himself a partner, against 
one of several partners, the cases of , 
Blackett V. Wier and Taylor v. Cohen, 
would show, that a witness, admitting 
himself or proved to be a partner, might, 
notwithstanding his own liability, be ex- 
amined at law for the plaintiff to prove 
the liability of tbe defendant. In equity, 
a defendant might be examined under 
an order, saving all just exceptions ; and 
it seemed to bim that the principle on 
which tbe rule at law was founded might 
be applied in equity. What was the 
liability of the proposed witness 1 The 
plaintiffs had released him, and had also 
examined him as a witness, and, there- 
fore, could not have relief against him ; 
but if they succeeded in the suit, the 
proposed witness might be liable to con- 
tribute to the payment which his co-de- 
fendant miffbt have to make. It was, 
therefore, bis interest to defeat, and not 
to support the plaintiff's case, who had 
examined him as a witness. It was pro- 
posed to examine him against his inter- 
est. The question to be tried related to 
the obligation of tbe parties under a joint 
contract, and the result of the transac- 
tion when brought to a close ; and it was 
not clear to him that the fact of the de- 
fendant having been a partner in the ad- 
venture, made any difference in the rule 
which had been admitted at law in cases 
of joint responsibility. He should, there- 
fore, receive the evidence. 



IPrero^atbe (Sotirt. 

Before the Rirht HonoraUe Bit HERBERT 
JEN N ER FUST, Jttdge of the C«ort of Arehe& 

In tbb Gt>ODs or W. Halb.— itfofv^ 
leM, 1847. 

The teitator named nniveml legatee and sole exe- 
catriz of hie will, apexson to whom he had been 
married, describing her, for certain reaeone, as 
his hoasekeeper, and calling her by the name 
she bore previous to her marriage with him :— 
Held, on motion, that probate most pass to her 
as execotriz only, and not describing her as the 
widow and relict of the testator. 

W. Hale died in October, 1846. In 
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1843, he made his will, leaving all his 
property to a person, whom he described 
as his housekeeper, under the name of 
Elizabeth B., and whom he appointed 
sole executrix. It appeared that many 
years back, the testator had married a 
person whose christian name was Eliza- 
beth, but that differences having arisen 
between them, they separated m 1802, 
and had never since cohabited, nor had 
any communication taken place between 
them. In 1837, the testator, describing 
himself as a bachelor, married Elizabeth 
B., described as a spinster, with whom he 
cohabited till his death ; however, when 
he gave instructions for his will, fearing 
if he described Elizabeth B. as his wife, 
his first wife might, if alive, be entitled 
to the property, the names of both being 
the same, he desired his solicitor to de- 
scribe her as above. 

Adanu applied to the court for pro- 
bate to Elizabeth B., by the name and 
description of Elizabeth Hale, the widow 
and relict of the deceased, formerly 
Elizabeth B., spinster, on the ground 
that the case could only be met by a 
special probate, reciting all the facts ; 
for if the executrix were to take the 
crant as Elizabeth B., she would repu- 
diate her marriage, and have to pay 
10/. per cent, legacy-duty ; whilst on the 
other hand, the first wife might have 
been alive in 1837. There had been ad- 
vertisements offering a reward for the 
discovery of the existence or death of 
the first wi£»j but flh# could not be heard 
of, nor could her relations be discov- 
ered. 

Sir H. Jbunsb Fust. — This is a very 
peenliar and unlbrtttnatd case. The 
testator could not have been satisfied 
with rsgard to the death of hb first wifid, 
since in the certifitateof his second mar- 
riage, be appears to have described himself 
as a bachelor, and this he would hardly 
have done, nor would he have been 
afraid of describing Elizabeth B. as his 
wife in this will, if he had not enter- 
tained sonie doubts ae to her being his 
lawfhl wife ; and I do iM>t see why the 
court should, or how it can, take upon 
itself to say this person was his wife 
when he himdelf doubted if that were 



her character. The first wife, tf alite, 
can have no claim to this property ; and 
it is clear that Elizabeth B., is one way 
or another -entitled to it; and if I eoald 
do it with safety, I would grant the mo- 
tion ; but I do not see how I can : she 
must therefore take probate as sole exe- 
cutrix named in the will. 

This case was again mentioned to the 
court on the 8d August, when the court 
was moved to decree an alteration to be 
made in the probate of the deceased's 
will, by strikmg out the word "spin- 
ster,*' and inserting the words '' wife of 
S. C. B.," instead thereof, Elizabeth B^ 
being erroneously described therein as i 
spinster instead of as the wife of S. C. 
B. The facts stated in affidavit were, 
that the maiden name of Elizabeth B. 
was L. ; that she was married in No- 
vember, 1809, to her present hushaad 
S. C. B., and that in or about the monck 
of July, 1830, she and her said hatband 
separated, and had ever since Kvod se- 
parate and apart from each other ; that 
m June, 1837, she was married to the 
testator, she having been previoaaly in- 
formed, and beli6^ng such information 
to be true, that her said husband S. C. 
B. was dead; that doubts were afte^ 
wards entertained with respect to the 
validity of this marriage in consecpieoce 
of the uncertainty whether the tesutor'i 
first wife was tlien living or not, and 
therefore, the testator described her in 
his will as Elizabeth B., his bousdteeper; 
that the said Elizabeth B., when apply- 
ing for probate of the will, aa the widow 
of the aeceased, was unable to adduce 
sufficient evidence to satisfy the couit of 
the death of the testator's first wife beto 
his marriage with her, and the couit rs- 
fused to grant the probate in that form ; 
whereupon Elizabeth B., being infonned 
that she could not have probate granted 
to her as the widow of the testator, bat 
as a spinster, the fact of her first mar- 
riage not having at that time been mem- 
tioned, she incautiously obtained probate 
of the said will to be granted to hmr with 
the description or addition of ** spinster." 
On further proof of these facta and with 
the consent of S. C« B«, probate subse- 
quently passed tio her aeS. B., wife of 
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Jn t^e 4itteeii'0 Brad). 

Before tfae Right Honorable THOMXS LORD 
DBNMAN, Chief Jastiee, and the rest of the 
Judgek 

Datiw ▼. Williams. — 3d June, 1847. 

The declaration stated that defendant assaulted 
and debaached S. D., then and still being the 
daughter and servant of plaintiff: averment of 
loas of service. Plea, that S. D. was not at the 
■aid times whan, &«., or any of them, the servant 
of the plamtiff. The trespass was committed 
while S. D. was in the service of defendant ; but 
she returned to the house of plaintiff before she 
waa delivered of a child. Held, that the plea 
was proved. 

Thb decknttioQ stated that deiendaot, 
cm ^e 18th NoT^mber, 1844, and on 
dmn other days between that day and 
the commencement of this suit, with 
force and arms assaulted, debauched, and 
oamally knew, one Susannah Davies, 
then and still bein^ the daughter and 
serrant of the plaintiff, whereby the said 
daughter and servant of the plaintiff then 
became pregnant, &c., and so continued 
for a long time, to wit, Sec, and at the 
expiration thereof, to vrit, ice, and be- 
fore the commencement of this suit, was 
delivered of a child, with which she was 
ao pregnant as aforesaid. By means of 
which seTeral premises the plaintiff's said 
daughter and servant for a long time, to 
mrit, irom the day and year aforesaid, at 
the time of the commencement of this 
•nit, became and remained unable to 
perform the necessary afiairs and busi- 
nass of the plaintiff, so being her mother 
and mistress as aforesaid and thereby 
the plaintiff during all that time was de- 
prived of the service of her said daughter 
and servant* &c. Pleas — first, not 
^ ; secondly, that the said Susannah 



aviea was not at the said times when, 
&c, or any of them, the servant of the 
plaintifl^ in manner and form, kc. On 
the trial before Lord Denman, C J., at 
the summer assizes for Caernarvonshire, 
it appeared that the trespass was com- 
mitted while the plaintiff's daughter was 
in the service of the defendant^ and that 
at the end of April, 1846» whan the 
year's service expired, she returned io 
ber luother's house pregnant, and re- 
main^ iheie in a state of service till 



July, when she was delivered. The 
Lord Chief Justice nonsuited the plain- 
tiff, reeerving leave to the plaintiff to 
move to enter a verdict for o£10, the dam- 
ages conditionally found by the jury. 

In the following Michaelmae term 
(Nov. 16) Ibomiund obtained a rule nisi 
accordingly, against which 

WeUhy now showed cauee. The ser- 
vice, the loss of which is necessary to 
maintain the action, is referable to the 
period when the trespass was committed. 
in this case the lessor service was at a sub- 
sequent period. [He cited FoUletkioaiU 
V. Parkeg^ (3 Burr. 1878); BenmeU v. 
Alcock, (2-T. R. 166) ; Blamire v. Hag> 
le^, (6 Mee. & W. 65) ; Dean v. Peel, (6 
£ ast, 45) ; JtHUs V. Braum, (Peak, N. P. 
C. ; 1 Sep. 217) ; Harris v. BtOler, (2 
Mee. & W. 539) ; GrinneU v. WOU, (7 
Mann. Be Gr. 1033; 8 Scott N. R., 
741 ; 8 Jur. 1101) ] The material aUe- 
gation is traversed in the plea« 

Totfimend and £. Beavan, contra. — ^It 
is now considered that the consequence 
of the trespass, viz. the loss of service, 
and not the trespass itself, is the sole 
foundation of this action; Tindal,C.J., 
in GrinneU v. WeUs^ (7 Mann. &. Gr. 
1033, 1041 ; 8 Scott N. R. 741 ; 8 Jur. 
1101); it is in effect an action on the case. 
Woodioard v. WalUm, (2 N. R. 476). 
The averment in the plea thatS. Davies 
was not the servant of the plaintiff** at any 
of the times when, &c*' means when the 
loss of service accrued. [They cited 
Lord Denman, C. J., in Tarrenct v. Gih- 
boM, (1 D. & M, 224) ; Parke, B. in Levi 
V. Langridge, (2 Mee. & W. 519) ; af- 
firmed in error, (4 Mee. & W. 337).] 
[Coleridge, J.*^How does it appear that 
the daughter would have returned to bar 
mother's house» if she had not been vio- 
lated ? without the allegation in the de- 
claration that S. Davies waa the servant 
of the plaintiff, the action could not be 
maintamed.] In Dean v. Peel, (6 East, 
45), there was no animtu revertendi. It 
is not necessary to prove that she was 
servant of the plaintiff at all the times ; 
the allegation is satisfied by proof of her 
being servant at the material time. Bich- 
ardson v. Rawlinaon, ( 1 Marsh. 58). [ 09^0- 
rid^e, J. — Suppose she had gone to an- 
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other master, and left his service because 
her state was discovered, and then went 
to her mother's house.] The statute of 
limitations runs from the time of the loss 
of the service. {RohtrU v. Reid, 16 
East, 215 ; Norton v. Jasom, Sty. 399.) 
[IF«My.— That was an action on the 
case.] 

LordDbitman, C. J.-^I'remain of the 
same opinion as on the trial. The rea- 
soning is conclusive: the allegation of 
service at the time when the trespass 
was committed is necessary, as the Court 
of Exchequer held, i^and^ therefore the 
proof of it at that time is necessary. 

Patteson, J. — Loss '^of service is** the 
gist of the action, but it is loss of service 
arising from the wrong^ful act of the de- 
fendant. Here that act is not in point 
of law wrongful to the plaintiff, being 
done when the relation of servant did not 
eiist ; the circumstance of that relation 
being in existence afterwards does not 
give a cause of action. The argument 
for the plaintiff must go the length of 
con tending that an action could be main- 
tained by a second master. 

Coleridge, J. — The trespass of the 
defendant occasioning the loss of service, 
which is the cause of action, was not 
committed during the'relation of master 
and servant: though consequential in- 
jury has arisen to the plaintiff from the 
act of the defendant,^because she has 
t^ken into her service a person who has 
been rendered^less valuable by some act 
done to her by the defendant before that 
time. 

Erlb, J. — The plaintiff has no vested 
right to the services of her daughter who 
had been seduced : that appears to me 
to make the distinction between this and 
many^of the cases cited. 

Ride diieharged. 



Thompson v. Pbttit and" another. — 

JF'eft.llO<A,U847, 

The ibllowing momonndnm, " lo oonnderation of 
W. T. (tlM pluAtiff) dacountoig for me a bin of 



azchange for 801., payaUo, &c.| I havathii day 

depoaitod with him, as a conateral Mcority 
for the dne and punctual payment of the mid 
bill, the foaae of my house, and have also aa- 
signed to him the whole of the Bztnres, as per 
inventory, in and abont the said home ; and ia 
the event of the said bill being dishonored, and 
remaining unpaid for seven days, I agree forth- 
with to execute unto the eaid W. T. a mortgage 
of an my estate and interest in the said leaee, 
for repayment of the principal and intereet,eQcfa 
mortgage to contain the usual power of immedi- 
ate sale, together with the several fixtures in and 
about the said premises, as per inventory, raeh 
lease and fixtures to be sold by auction, or other- 
wise, and after deducting the amount of the 
mortgage and expenses, the balance to be paid 
over to me. But should the said W. T. wiah to 
■ell the fixtures by auction, or otherwiee, I un- 
dertake to allow him to do so on the eaid pre- 
mises, without being liaUe to any action of trei- 
pase, or otherwise ; and I ftartber undertake te 
pay all aneaia of rent, dM).» within three calea- 
dar months, less fourteen days, after it beoooMi 
doe, and in default of my so doing, I authoiiu 
the said W. T. to sell the eaid lease and fixtuni 
on the premises by auction, or otherwise, with- 
out my first exeonting a moitgage of the eame, 
and to a]^y the pneeeds thereof to the payoMst 
of the said bill and expenses, and after the aame 
ehall have been aatiafied, to pay the balance to 
me," given by S. to plaintiff:— Held, to ope- 
rate as an absolute asiignment of fixtoree ta 
plaintiiE 
S. having become bankrupt, and his assignee bsT- 
ing sold the fixtures by auction, separate from 
the lease of the house, — Held, in an action of 
trespasB brought by plaintiff against the aeeignee. 
that the proper amount of damages was the n- 
lue of the fixtures mhile they remained on the 
premises. 

Trespass against the defendant Fettit, 
an auctioneer, and Robbins, who was the 
assignee of one Smith, a bankmpt, for 
taking and carrying away goods, cliat- 
tels, fixtures and effects of the plaintift. 
Pleas : first, not guilty ; second, that the 
goods, chattels, fixtures, and effects were 
not the property of the plaintiffs. 

On the trial before Lord Den man, 
C. J., at the sittings at Westminster, af- 
ter Hilary Term, in 1846, it appeared 
that Smith, being a tenant of a house 
and premises in the Strand, had signed 
the following memorandum of assign- 
ment to the plaintiff: — " In consideratioD 
of Mr. W. Thompson, of, &c., discount- 
ing for me a bill of exchange for 8W., 
bearing date the 29th September instant, 
and drawn by me upon, and accepted bj 
Mr. James Ring, of, &c.,and payable to 
my order at six months after date, I fasve 
this day deposited with him, as a col- 
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lateral Becurity for the due and punctual 
payment of die aforesaid bill of ex- 
change, the lease of my house and pre- 
miaes, situate, &c., and also have as- 
signed to him the whole of the fixtures, 
as per inventory, in and about the said 
house and premises ; and in the event of 
the said bill of exchange being dishonor- 
ed, and remaining unpaid for the space 
of seven days, I then for myself, my 
executors and administrators, undertake 
and agree forthwith to execute unto the 
said W . Thompson, his executors or ad- 
ministrators, a good and su£ficient mort- 
gage of all my estate and interest in and 
to the aforesaid lease, for repayment of 
principal and interest, such mortgage to 
contain the usual power of immediate 
sale, together with the several fixtures 
in and about the said premises as per 
inventory annexed, such lease and fix- 
toies to be sold by auction or otherwise, 
and after deducting the amount of the 
mortgage and all expenses whatsoever, 
the balance to be paid over to me. But 
should the said W. Thompson wish to 
sell the said fixtures by auction or other- 
wise, I do hereby undertake to allow 
him or his agent to do so, in and upon 
the said premises, without being liable 
to any action or actions of trespass or 
otherwise ; and I further undeitake to 
pay all costs, charges and expenses of 
and incident to the payment of the said 
bill of exchange and of such mortgage, 
such mortgage to be prepared by the 
solicitor of the said W. Thompson, his 
executors or administrators ; and I further 
undertake to pay all arrears of rent, 
rates, taxes and assignments whatso- 
ever, within three calendar months, less 
fourteen days, after the same shall be- 
come due ; and in default of my so do- 
ing, I hereby authorize the said W. 
Thompson to sell the said lease and fix- 
tures on the premises by auction, or 
otherwise, without -my first executing a 
mortgage of the same, and to apply the 
proceeds thereof to the payment of the 
said bill of exchange and all expenses, 
and after the same shall have been satis- 
fied, to pay the balance over to me. As 
witness my hand, this 30th day of Sep- 
tember, 1843." An inventory of the 
fixtures was made out, at the foot of 
which. Smith signed a receipt for 80/., 



as the appraised value of the fixtures 
paid to him by the plaintiff for the pur* 
chase of them ; the receipt was datea the 
3d October, 1843. On the 4th March, 
1844, Smith was adjudicated a bank- 
rupt, up to which time he had continued 
in possession of the premises and fix- 
tures, and on the 29th of the same month, 
the defendant Robins was appointed as- 
signee, under whose directions the de- 
fendant Pettit, on the 30th May, 1844, sold 
the fixtures with the bankrupt's stock and 
effects by auction on the premises for 
36/. 16s. It appeared that 80/. was the 
value of the fixtures between an incom- 
ing and an outgoing tenant, and that 
36/. 16^., was a fair price for them if 
sold by auction, and on the 27th May, 
1844, the plaintiff caused the following 
notice to be served on the defendants : 
— •* I hereby give you and each of you 
notice not to sell or dispose of any of 
the fixtures in and about the house and 
premises, No. 399 Strand, advertised for 
sale by yon, the same having been mort- 
gaged to me under an agreement bear- 
ing date on or about September last past. 
And further take notice, that in the event 
of your selling or any way disposing of 
the said fixtures, I shall forthwith file a 
bill in chancery for a specific perform- 
ance of the before-mentioned agreement, 
or take any other such steps as may he 
advised/' Upon these facts it was 
agreed that a verdict should be taken 
for the plaintiff for 80Z. damages, with 
leave for the defendants to move to set 
aside such verdict, and to have a non- 
suit entered instead, or to reduce the 
damages to 36/. 16^. In the following 
Easter term, April 16— 

Martin, obtained a rule accordingly ; 
against which, 

WaUan and Qfrrie, now showed cause. 
—The first question is, did the property 
in the fixtures pass firom the bankrupt to 
the plaintiff] If it did pass, this rule 
must be discharged. By the memoran- 
dum, the fixtures are absolutely assigned 
and the lease is deposited as a security. 
Though the memorandum operated as 
an agreement to mortgage the house, it 
operated as an immediate transfer of the 
property in the fixtures. It is said that 
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the words, "together with the several 
fixtures in and about the premises, as 
per inventory, such lease and fixtures to 
be sold by auction or otherwise/' show 
that it was only intended to pass an equi- 
table interest in the fixtures ; but the 
preceding words, '* I have also assigned 
to him the whole of the fixtures/' are too 
distinct to admit of any doubt on this 
point. The receipt, too, at the foot of 
the schedule is important, as explaining 
any ambiguity which might arise upon 
the memorandum itself. As to the 
second point, whether the damages are 
to be estimated at the value of the fix- 
tures, as affixed to the fireehold, or at 
the price for which they sold, the case 
ofBoydeU v. McMichad, (1 Cr. M., & R. 
177,) shows that the proper measure of 
damages is the value of the fixtures as 
affixed to the freehold. 

Martm and Hoggima, contra.-— The 
first question depends solely upon the 
memorandum, and not on the inventory. 
This was not intended to be a sale, but 
a mere equitable assignment or pledge 
of the fixtures, which were only to be 
sold in the event of the bill being unpaid. 
Suppose the bill had been honored, 
there must have been a re-assignment of 
the fixtures, if an absolute le^al interest 
in them' passed, as distinguished from 
die lease : the intention clearly was, that 
the fixtures should stand on the same 
footing with the lease, viz ; that if the 
bill should remain for seven days over- 
due, a mortgage of both lease and fix- 
tures, containing an ordinary power of 
•ale should be executed. The memo- 
randum does not give a power to the 
plaintiff to enter the house. Secondly, 
the true measure of the damages is, the 
value of what the plaintiff was deprived 
of. He had only a right to the fixtures, 
as chattels separate liom the house, and 
of which he could not avail himself until 
they were removed. [PaUemm^ J.— -I do 
not see that it was absolutely necessary 
for the plaintiff to sever the fixtures 
from the house. The assignees might 
have been compelled to sell the lease 
with the fixtures. ErU^ J. — Suppose, 
just before the assignees were going to 
■ell the fixtures for 602*, a third party 
come in and seised them. Whi^ 



damages ought to be recovered f ] The 
question is, what is the value of the 
plaintiff's legal interest in the fixtures t 

Loan Dbnman, O. J.-— I am of opin- 
ion that the memorandum containo an 
absolute assignment of the fixtares, 
which is not varied by any subsequent 
words. Doubtless the inventory and tbe 
terms of the receipt might be controlled 
by the agreement, but no part of it is re- 
pugnant to this view. Then there is no 
presumption that the fixtures might not 
have been sold with the lease of the 
house. If so, the damages must be 80/^ 
the value of the fixtures on the premises, 
for the defendant is not to derive benefit 
from his own wrong doing. 

Pattbson, J. — The terms of die agree- 
ment are not very clear, but I diink tbe 
meaning of the whole taken toeetheris, 
to assign the fixtures absolutely to the 
plaintiff, with a right to sell them under 
certain circumstances. Then it is per* 
fectly clear, that if the fixtures had been 
sold with the lease, as they mieht faare 
been, they would have been of greater 
value, and therefore, the assignees, who 
have chosen to sever them at their own 
risk, must be held liable for their fnll 
value while affixed to the fineehold. 

Erlb, J.* — This seems to me to be 
clearly an absolute assignment and not 
a mortgage of the fixtures, and it gives 
a present title to the possession of them. 
According to common experience, tbe 
plaintiff had a right to demand thit tbe 
fixtures should be sold wi^ the lease, 
and that being the case, a party wbo 
wrongfully takes the chattels of another, 
is bound to pay as damages the full 
value which they might have produced 
in the hands of the person to whom 
they of right belonged. 

Rtde ducharged. 



* Coleridge, J., was absent 
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B«for« the Right Hooorahle Sir JAMES PARKE, 
one of the Baioiie of the Exchequer. 

Armswortr v. The South-Eabtern 
Railway Comtant — 6M August, 1847. 

ACTION BT ADMIN1BTKAT0R AOATN8T A PAR- 
TY WHO HAS CAUSED THE DEATH OF AN- 
OTHER. 

In an netien hr an ezeentor or adminiitrator under 
the 9 and 10 Vict, c. 93, aitainat a party who 
by hie wrangful act, negligenoe or default, has 
eaoaed the death of the testator or inteetate ; 
the damages are not to be estimated according 
to the ralae of the deceased's life calculated by 
annuity tables ; but the jury should giro what 
they consider a fair compensation. 

The proper qoestion for the jury in snch oases is, 
whether the circomstauces are such that if the 
deceased, mstead. of meeting his death, had been 
only wounded in conseqnence of the condact of 
the defendant, he would have been entitled to 
dajaag es for the Injury. 

An action will not lie for an injury caused by the 
neglect of a party where the peraon injured 
might, by reasonable care have avoided the mis- 
chief! 

This was an action framed on a re- 
cent statute, 9 and 10 Vict., c. 93. The 
declaration was as follows : — 

" Charlotte Arinsworth, the plaintiff in 
this suit, administratrix of all and sin- 
gular the goods and chattels which were 
of James Arms worth, deceased, at the 
time of his death, who died intestate; 
by R, D. Neale her attorney, com- 
plains of the South eastern Railway 
Company, the defendants in this suit, 
who nave been summoned to answer the 
plaintiff in an action on the case. For 
that whereas heretofore, to wit, on the 
12th January, 1S47, the defendants were 
possessed of divers, to wit, fifty trucks, 
and of a steam-engine then drawing the 
same, which said trucks and steam-en- 
gine were then under the care, govern- 
ment and direction of a then servant of 
the defendants, who was then driving 
the same in and along a certain railway 
of the defendants ; and the said James 
Armsworth was then lawfully sitting and 
riding in and upon one of the said trucks : 
nevertheless the defendants then by their 
said servants so carelessly, negligently 
and improperly drove, governed and di- 
rected their said tniclu and steam-en- 

TOL. T, 26 



gine, that by and through the mere care* 
lessness, negligence and improper con- 
duct of the defendaDts by their said ser- 
vant, the said steam-engine violently and 
suddenly jerked the said trucks, and the 
said James Armsworth was thereby then, 
by and through such mere carelessness, 
negligence and improper conduct of the 
defendants by their said servant, cast 
and thrown from and out of the said 
truck on which he was so sitting, to and 
upon the said railway, and was thereby 
then run over by the said truck, whereby 
he was then killed and died. By means 
of which premises the plaintiff, then be- 
ing the wife of the said James Arms- 
worth was deprived of his comfort, so- 
ciety, fellowship, assistance and support ; 
and John Arn^sworth and William Arms- 
worth, the infant children of the said 
James Armsworth, who were before and 
at the time of his death dependant upon 
and supported by him, were also deprived 
of his comfort, society, care and support. 
And the plaintiff was forced to, and ne- 
cessarily did expend divers monies, and 
incur divers debts, in the whole amount 
ing to a large sum (to wit,) «£10, in and 
about the burying of the body of the said 
James Armsworth, to the damage of the 
plaintiff as administratrix, &:c. The de- 
claration concluded with profert of the 
letters of administration. The defend- 
ants pleaded not guilty. 

Petersdoff\ in opening the case for the 
plaintiff, stated that the deceased was at 
the time of his death, a laborer in the 
service of the defendants, earning wages 
at the rate of about o€52 a year, and of 
the age of thirty-three years, giving, as 
Petersdoff said, a probable duration of 
life for twenty seven years more ; and he 
told the jury that in the event of the 
plaintiff's obtaining a verdict, the dama- 
ges ought to be computed by multiply- 
ing by that number of years the yearly 
income of the deceased, minus his per- 
sonal expenses of board, lodging, cloth- 
ing, &^. Petersdoff also suggested that 
the distribution of the damages ought 
to be resalated by analogy to the sta- 
tute of distributions, 29 Car. 2, c 30, 
viz., one-third to the widow, and two- 
thirds to the children. 

It appeared by the evidence that du- 
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ring the last winter a quantity of chalk 
detached by the frost haying fallen on the 
south-eastern railway in a place called 
the Mersham cutting ; the company on 
the night of the 11th January, gave orders 
to have it removed in trucks, to a part of 
the Tine at some distance from the cut- 
ting and there deposited on an embank- 
ment. For this purpose a party was 
despatched, consisting of about fifty-six 
laborers ,of whom the deceased was one, 
and four gangers or overseers, besides 
the engineers and stokers of two locomo- 
tive engines by which the trucks, twenty- 
eight in number, were drawn along the 
line. The trucks were filled and emp- 
tied three times in the course of that 
night, and about seven o'clock in the 
morning of the twelfth were proceeding 
with a fourth load towards the embank- 
ment, some of the men, including the de- 
ceased sitting on the chalk which filled 
the trucks, and the rest riding in an 
empty truck without seats which was 
next the engines. On arriving near the 
spot the steam was shut o$ and the 
breaks applied so that the train stop* 
ped almost if not entirely, and accord- 
ing to the evidence for the plaintiff, 
one of the gangers gave the usual signal to 
the men to go to work, although this was 
denied by that ganger himself who was 
called as a witness for the defence. 
Several of the men did however go to 
work, when the engineers finding that 
the train would not quite reach tde re- 

3uired spot, eased the breaks on the ten- 
or, without giving any signal or warn- 
ing to the men. This caused a violent 
jerk along the line of trucks by which 
the deceased, who was in the act of lean- 
ing over the chalk to reach his shovel, 
was thrown off his truck, and killed, the 
two following trucks passing over him. 
The defence of the company was, that 
the deceased had brought his death on 
himself, by disobeying an order which 
had been given by the inspectors of the 
line to the workmen, to ride in the empty 
truck and not on the chalk in the loaoed 
trucks. It also appeared that the men, 
in their eagerness to return to their 
homes, were in the habit of beginning to 
work by pitching the chalk out of the 
trucks before the train came to a stand 
still ' and it was suggested that the de- 



ceased had done so on the present occa- 
sion. The plain tifTs counsel in reply, 
contended that the company had not m&dd 
proper provision for the conveyance of 
their workmen. The unloaded truck at- 
tached to the train on that night being 
only seventeen feet long by six feet and- 
a-half- wide and without seats, was insuffi- 
cient to carry, at least with convenience, 
the fifty-six men employed. 

Pa&ke, B., (to the jury). — Gentlemea 
of the jury, you are probably called on 
for the first time, I know I am called on 
for the first time, to assist in the trial of 
a case arising under a statute passed 
last year, whicn has made a great change 
in the law of England, by enabling tbe 
executor or administrator of a deceased 
person, who owed his death to the de- 
fault or negligence of another party, to 
bring an action and recover damages 
for Uie loss of his life to the relatiTei 
of the deceased. The old law (as it ex- 
isted before this statute, which was passed 
on the 26th August, 1846) was that no 
executor or administrator could main 
tain an aetion for the loss of the life nf 
his testator or intestate, and this for two 
reasons — first, because the law provides 
remedy for such mischiefs only as affect 
legal rights ; and a man has not such a le- 
gal right in the life of bis parent as be has 
in his own — the relation between parents 
and their children giving rise merely to 
what moralists call '* imperfect obliga- 
tions. *' Another reason was that it was 
considered impossible to form an estimate 
of the value of human life either to a 
man himself or to others connected with 
him. In Scotland, however, different 
principles have fbr a long time prevailed, 
as by the civil law such an action is 
maintainable, as it is also by the law of 
France, and we shall see how the new 
law will be administered in this country. 
The statQte in question provides, that in 
certain cases a remedy shall be given to 
the executor oradministrator for the kM 
of the life of his testator or inteftate. Af- 
ter reciting that ^ no action at law is now 
maintainaole against a person, who bj 
his wrongful act, neglect or default, may 
have caused the death of another person, 
and it is oftentimes right and evpedieat 
ihat the vrttmg domr ia such case shook! 
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he •menable in dftmagVB for the injary 
so oftiiMd by him ;" it is therefore en- 
eetad, that ^' whensoerer the death of a 
person shall be caused by wrongfiil act, 
negleet or de£tttltt and the act, neglect 
or dofiialtv is sach as would (if death had 
not ensued) have entitled the par^ in- 
jured to maintain an action and recover 
damages in respect thereof, liien and in 
eTery such case, the peiBon who would 
have been liable if death had not ensued, 
shall be liable to an action for damages, 
notwithstanding the* death of the person 
injured, and although the death shall 
hare been caused under such circom- 
stances as amount in law to felony." In 
the present case, if the plaintiff is right, 
the act which caused the death of the 
decqased would have been felony, not 
indeed in the company but in the person 
whose immediate negligence caused it. 
Then there is a further provision in the 
next section as to the application of die 
damages in the event of the plaintiff's 
obtaining a verdict, and also aji to who 
shall be plaintiff in the action— it enacts 
that the damages recovered ^ shall be 
for the benefit of the wife, husband, pa- 
rent and child of the person whose death 
shall have been so caused, and shall be 
brought by and in the name of the exe- 
cutor or administrator of the person de 
ceased, and in every such aotion the jury 
may givs such damages as they may 
think proportioned to the injary result- 
ing from such death to the parties re- 
spectively, for whom and for whose bene- 
fit such action shall be brought." It 
provides also, that " the amount so recov- 
ered, alber deduetinr the costs not recov- 
ered from the defen&nt, shall be divided 
amongst the before mentioned parties, 
in such shares as the jury by their ver- 
dict shall find and direct." Then it de- 
fines, in the 5th section, how certain 
words in the act shall be understood— that 
the word parent shall include father and 
mother, and grand^father and grand- 
mother, and step-father and step-mother ; 
and the word ** child " shall include son 
and daughter and grand-son and grand- 
daughter, and step-son and step-daugh- 
ter. In the case before us, there- 
fore, there are two things which we have 
to do— one of them according to the 
ordinary mode of administering justice 



with which we are acquainted, and con- 
sequendy attended with little or no di^ 
ficulty ; the other new to us. I do not 
mean to say that on the first of these 
matters the" verdict to which you shall 
come may not present questions of diffi- 
euhy ; but that the mode of proceeding 
is one towfateh we are accustomed, and so 
far is froe from difficulty. The first ques- 
tion is, suppose this unfortunate deceased 
had not met his death, but had been 
wounded by the occurrence which has 
taken place, could he have maintained 
an action against the company for the 
injury 1 With that sort of action we are 
familiar: for every day persons bring 
actions against railway companies, coach 
proprietors and private individuals for 
accidents resulting from the misman- 
agement or negligence of their servants ; 
and there is no difficulty whatever as to 
the principle on which the verdict in 
such cases is to be guided. But suppose 
that on this first question you come to 
the conclusion that the defendants would 
be liable if the deceased were still alive 
and sued them for an injury to his per- 
son ; there is then cast on the jury a very 
ffreat difficulty as to fixing the amount of 
damages; and both they and judges 
must be very much at sea on this subject, 
until, by a long course of decisions, some 
settled principle can be established. In 
the present instance a great loss has be- 
follen the plaintiff by being deprived of 
her husband ; but you must administer 
justice in her case as you would in any 
other, although the defendants are a rail- 
way company and the deceased only a 
laborer in their service. There is always 
a littie temptation to juries to exceed the 
law and be blinded by matters of feeling, 
when the defendants in actions like the 
present are very rich and the plaintiffs 
are very poor ; and I cannot, for my own 
part, help saying, that in the minds of ju- 
ries the consideration of such circumstan- 
ces may lead to an improper mode of ad- 
ministering justice under this statute. I 
therefore adTise you to dismiss from your 
minds who the parties in this case are, 
and look at it as if the conductor of the 
engine which caused the accident had 
been conducting it on his own account, 
for his own profit, and that the deceased 
instead of meeting his death had only 
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been wounded : and then divesting your- ; 
selves of all other feelings to consider | 
your verdict, after you have heard my 
observations on the evidence. The first 
point then which, as I have already said, , 
must be determined by you according to 
the ordinary rules of law, is, do you 
think, if the deceased had been wounded 
by this accident and were still living, he 
could recover compensation in the way 
of damages against the company for the 
wound given under the circumstances in 
evidence in this case '2 And here the 
question which you will have to consider 
is, whether a case uf negligence, that is 
to say, a want of reasonable care in the 
company or their servants is made out; 
and if so, whether that negligence caused 
the accident which did the mischief, so 
that if the deceased were alive he might 
have said that that accident caused the 
wound. On this point the law is clear, 
where there is neglect on one side, the 
danger from which might have been 
avoided by reasonable care on the other, 
and Buch reasonable care has not been 
used, the plaintiff cannot say to the de- 
fendant, IT our negligence caused the in- 
jui7 which I have suffered ; for although 
the defendant was in fault, yet if the 
plaintiff had used ordinary care, there 
would have been no damage done. The 
defendants here say that there was no 
neglect on their part, and also that the 
deceased brought the mischief on him- 
self by disobeying their peremptory or- 
ders to ride in the empty truck, which 
was provided for the men ; and if that 
should be the ultimate view you take of 
the case, the plaintiff cannot recover; 
and in like manner, if you think the de- 
ceased might have avoided the injury by 
not attempting to go to work at an im- 
proper time, as the defendants contend 
he did. [The learned Baron here com- 
mented on the evidence on both sides as 
to the cause of the accident.] If, how- 
ever, you think that there was negli- 
gence on the part of the company, or 
their servants, and that the deceased did 
not meet his death in consequence of 
either of the causes imputed by the de- 
fendanto, you will then have to consider 
the second part of this case, and deter- 
termine the compensation to be given to 
his relatives. And here a very great dif- 



ficulty presents iuelf; for you cannot St- 
timate the value of a person's life to bit 
relatives. No sum of money could com- 
pensate a child for the loss of itsparsnt; 
and it would be most unjust if, wbenevsr 
an accident occurs, juries were to visit 
the unfortunate cause of it with the ut- 
most amount which they think an equi- 
valent for the mischief done. Here tou 
must estimate the damage by tbeBame 
principle as if only a wound had been 
inflicted. Scarcely any sum could com- 
pensate a laboring man for the loss of a 
limb ; yet you do not, in such a case, give 
him enough to maintain him for life ; and 
in the present case, you are not to con- 
sider the value of his existence, as if yon 
were bargaining with an annuity office; 
for in that view you would have to calculate 
all the accidents which might have occur- 
red to him in the course of it, which would 
be a very difficult matter. I therefore 
advise you to take a reasonable view d 
the case, and ^ive what you consider a 
fair compensation. The main point is, 
that you are to consider whether any 
compensation ought to be made to the 
deceased if he was still living; in that 
case your verdict must be against the 
company ; if otherwise, it should be in 
their favor. 

The jury (which was a epecisl one) 
returned a verdict for the plaintiff, with 
1002. damages ; apportioning 601, to the 
widow, and 26L to each of the children' 

PeieruU^wad Chatnoek, for the plain- 
tiff. 

CkanneU and 8hee, Sergts., and Boi^ 
kin, for the defendants. 



Lanb v. Dixon. — 13^ January, 1847. 

TRESPASS — XVIOKNCB — CHATTEL — FIX- 
TURES. 

In an action of treapaaa to certain fomMied apaii- 
meDts, brought by the tenant thereof agaioit tb« 
landlord, the refaeal by the latter to allow tbe 
tenant to enter tbe house w evidence to go to tb« 
jury of Boeh treapaaa having been committed bf 
the landlord. 

Qaere, where a door plate ie put upon the outtr 
door of a dwelling-houee, itremainf aohattelf * 
becomee a fixture. 
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TrC0PA8b far breaking and entering 
certain apartments of plaintiff, part of 
a dwelling house situate, &c. The de- 
claration alleged, that, durine the time 
aforesaid, to wit, &c., the defendant re. 
moved, and took a certain brass plate, 
havinff thereon the name of the plaintiff, 
of and from the outer door of the dwell- 
ing house, and kept and continued the 
same bo removed, &c., for a lohg time, to 
wit, &:c., and took and removed certain 
furniture, goods, dec, and converted and 
disposed thereof to his own use, &c. 
Plea, first, not guilty ; secondly, as to the 
brass plate, that the plaintiff was not pos- 
sessed in manner and form : whereupon 
issue was joined. The trial took place 
before Erie, J., at the second sittings in 
Middlesex, in Trinity Term, 1846. It 
appeared in evidence, that the plaintiff 
was a physician, and rented and occu- 

S^ied certain furnished apartments of the 
efendant, under an agreement that he 
should be airowed to put his name on a 
brass plate to be placed upon the outer 
door of the defendant's house. The tres- 
pass complained of was the refiisal of the 
defendant to allow the plaintiff to enter 
the apartments he had hired, and for re- 
moving the brass plate from the door. 
At the trial, it was urged that the plain- 
tiff should be nonsuited, on the ground 
that no trespass was proved. His Lord* 
ship overruled the objection, but gave 
leave to move : and the jury gave a ver- 
dict on the issue of not guilty — damages 
^10; and in respect of the removal of 
the brass plate, ^20. In the same term, 
Byle9t Sergt., obtained a rule to enter a 
nonsuit or a verdict upon the issue as to 
the brass plate, or for a new trial, on the 
ffround that the verdict was against evi- 
dence. 

WUkins, Sergt., and G. T. White, 
now showed cause. The exclusion of 
the plaintiff by the defendant was suffi- 
cient proof for the jury to infer that the 
defendant had himself entered the apart- 
ments of the plaintiff. The taking the 
brass plate from the door is a substantial 
trespass. The door itself, by virtue of 
the contract entered into between the de- 
fendant and -the plaintiff, became to a 
certain extent, in the possession of the 
defendant ; at all events, he may be said 



to have a qualified possession or a posses- 
sion for a particular purpose. The de* 
fendant had demised that portion of the 
door upon which the brass plate was fas- 
tened. The privilege which the plaintiff 
agreed he was to have, viz., to place his 
brass plate upon the door of the house 
wherein the apartments he hired from 
the defendant were, cannot deprive him 
of his property in, or of his possession of, 
the brass plate. Even if, by the placing 
it upon the door, it became a part of the 
freehold, yet upon the severance, it would 
again become the property of the plain- 
tiff. Djfsam V. Colltnt, (5 B. & Aid. 602 ;) 
Wdsh V. Nash, (8 East, 402.) 

Byles, Sergt., and PashUy, in support 
of the rule. — The case of Hartley v. 
Moxham, (3 Q. B. Rep. 701,) is precisely 
in point. There the plaintiff had such pos^ 
session of the goods, that he could have 
maintained 'an action of trespass against 
any person who took them away, yet it 
was held, that preventing him from get- 
ting at the goods was not a trespass to 
the goods. Here the complaint is of a 
hindrance of the right of way, and in the 
case cited, it was said such an action 
would hold. Raine v. Alderstm^ (4 Bing. 
N. C. 702,) is in point. ( Vin. Abr. " Tres- 
pass," 468.) It a man has land on all 
sides surrounded by the land of another 
person, who prevents him crossing the 
surrounding land, that is, neither a tres- 
pass or evidence of a trespass. As 
to the second point, the removal of the 
door plate, the plate being upon the 
street door, became affixed to the free- 
hold : the possession of the door was in 
the landlord. At the most, the plaintiff 
had but an easement in this respect ; and 
that is not sufficient to maintain an action 
of trespass. In the case of a right to a 
pew, a parishioner cannot bring trespass 
for a disturbance of that right. Stocks 
V. Booth, (1 T. R. 430.) The Duke of 
Newcastle v. Clark, (8 Taunt. 602.) It is 
jthe bailment of a chattel by the plaintiff 
to the defendant. The plate was deli- 
vered to the landlord to affix it in a par- 
ticular place ; the landlord is the bailee, 
and he has removed it from the place 
where it was to be placed : then he has 
not so dealt with the bailment as to sub- 
ject him to an action of trespass, for, an- 
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til the removal, be was lawfully in pos* 
flession. He is only liable, if at all, in 
trover. (2 Wms. Saund. 477, cc) Be- 
sides, the removal of the brass-plate was 
only matter of aggravation, not a sub- 
stantive trespass. Bennet v. Aloock^ (6 T. 
R. 166.) Kavamnah v. Gmdgt, (7 M. & Gr. 
317.) 

Wilde, C. J.— This rule was moved 
on two grounds. With respect to the 
breaking and entering into the apart- 
ments of the plaintiff, it has been ob- 
jected that there was no evidence offered 
at the trial, sufficient to support the 
plaintiff's case. The evidence was, the 
taking by the plaintiff of certain lodgings 
for a term yet unexpired ; and of the de- 
fendant who succeeded the person who 
let the lodgings in the occupation of the 
house, refusing to allow the plaintiff to 
enter his apartments when he desired to 
do io. It is said that such evidence was 
insufficient to support the trespass, with- 
out showing an expulsion. 6ut I must 
think that such evidence was proper to 
submit to the jury. The period of time 
during which he was expelled, the na- 
ture of the property, and other circum- 
stances, must all be taken into account. 
When the plaintiff sought to occupy his 
rooms, according to hb undoubted legal 
right, the defendant refused to allow 
him to enter. The house is a lodging 
house; what is the reasonable intend- 
ment of the use the defendant would 
make of the plaintiff being kept out of 
possession. I think a jury might fitirly 
infer that the object of the defendant 
was to, and that he did, enter, and be- 
cane a trespasser. As to this point, 
therefore, the ground of motion fiiils. 
With respect to the second point, the re- 
moval of the door-plate. The door-plate 
was in itself a chattel, and the right of 
possession followed the chattel, unless 
circumstances prevent that being the 
case. It was part of the contract o£ hiring, 
that the plaintiff should have his name- 
plate upon the door. What was there 
adduced in the evidence at the trial to 
aflkct the plaintiff's right of possession.? 
All that appeared was, that the plate was 
upon the door, and that the defendant 
removed it. This was treated by the 
^intiff, and was tried as a subataniive 



nass : the defendant was called upon 
»ad to tbe substantive trespais onlj. 
and not to the matter in aggravation ; 
and he did plead to it by deayiag the 
plaintiff's possession of tlie platew Then 
was no pomt made at the trial, that the 
plate was so fixed as to idter the poasM- 
aion. Throughout the trial, the plate wM 
treated as a chattei If it waa intended to 
contend that the plate was a part of tb« 
freehold, then it ahould have beenebowo 
at the triaL The defendant did not do 
so there, and he cannot, therefore, be al- 
lowed to do so here. Both the plaintiff aad 
the defendant, at the trial, treated the 
door-plate as a distinct chattel, and so it 
must be treated now. The case of Wdd 
V. Nash, (8 East, 394,) is analagous to 
the pi^sent case. For this reason, I 
think that this rule must be dischazfed. 

Maulb, J. — I am of the same oyinm 
With respect to the first point, it u clev 
on the evidence, that the defendant es- 
eluded the plaintiff from the rooms ; iid 
the intention of the defendant doabtlen 
was to deprive him of the poasessioa of 
the rooms, and to enter therein himieE 
There was sufficient evidence of that 
fact to go to the jury, and the jury foofid 
accordingly. As to the door-plate, the 
question, whether it was other than a 
chattel, was not made at the trial k 
was most probably loosely hung upoa 
the door, or {^aced thereon in bucd i 
way as to be easily removed. The case, 
therefore, as to this point, amounta to 
this : the plaintiff waa possessed of a 
chattel which he hung upon the door af 
the defendant, on which, by reason of bit 
agreement, he had a right to hangH* 
The plate was not tbereby out of his 
possession. Whether this is a case of 
mere aggravation is not open. At the 
trial it was treated as a subetantive tres- 
pass, and must be so treated here ; ao^ 
It may be observed, alae, that the tres- 
pass complained of with reference to the 
door-plate takes place in a different spot 
from that complained of in the rooms. 

CaaaswELL, J. — I think there wasaut 
ficient evidence to go to the jury in thia 
case. It is one essentially different from 
thatof Hartleif v. Moxkam. In the plead- 
ings and at the trial* the ease was treated 
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as a. aubstantive trespaai - it m too lata 
to cootead differently here. I do not 
think there was a bailment ; the plate 
was mot delivered to the landlord, but a 
perroiasion was given to affix it in a par^ 
tiealar place. If, at the trial, it had been 
asid that this was a matter of mere ag- 
gravr«tiao, then the plaintiff would have 
been entitled to damages for that aggra- 
vation. The objection in this respect is 
one of a mere matter of form ; but, as I 
have observed already, it cannot be ta- 
ken now. 

Vavohan Williams, J.-^As to the 
second point, the question not having 
been raised at the trial, it is unnecessary 
to give an opinion upon it It might 
have been a question of great difficulty, 
the ascertaining of what was a sufficient 
annexation to the A^ehold to bring the 
case within the rule, '* Quidquid planta- 
imr soie solo cedit" We are bound now 
to treat the door-plate as it was treated 
at the trial, viz., as a chattel. 

Ride discharged. 



CoxHfiAD V. Richards. 



LlS«L-*^O N F I D B lfTIAL COBIMCNICATION. 

A leCttfr #ritt«n by the mate of a ship from a Ma- 
port in Wales, whence the ehip was to sail on 
her voyafe oat a fortnight aftenrarda, falsely 
ebarpng that the captain had been guilty of 
misconduct ia navigating his vessel, in conse- 
qoenee of continoed intoiication, and asking ad- 
vice as to whether he (the mate) should remain 
with the ship, and go the Toyage oat or not, was 
written to A., (who had no persooal interest in 
the ship, hut who belioTed the statement 
in the letter to be trae, and who acted bona 
fids and honestly in the matter,) and was 
pot by A. into the hands of the owner of the 
ship, who, in oonseqaeaoe df the contents of the 
letter, discharged the captain. In an 'action for 
defamation brought by the captain against A. — 
Held, 

Per TutdSl, C. J., and Brie, J., that such puUica- 
tioB by A. was a ptiyileged commnnication. 

Per CsltflMii and Cnsiweil, JJ., that it was not 

Tiini very iaiportant case was twice 
argued before the full court, and on the 
latter occasion at tbe particular request 
of tbe judges* The citcuawitances suffi- 



ciently appear in the opinion of Chief 
Justice Tindal. 

Sir T. Wilde, Sergt., for plaintiff. 

Talfimrd, Sergt., for defendant. 

Tindal, C. J. — This was an action 
upon the case for the publication of a 
false and malicious libel, in the form of a 
letter, written by one John Coss, the first 
mate of a ship called The England, to 
the defendant ; the letter stating that the 
plaintiff, who was the captain of the ship, 
and then in command of her, had been 
in a state of ccHistant drunkenness during 
part of the voyage, whereby the ship 
and crew had been exposed to continual 
dangtsr ; and the publication of the libel 
by the defendant was stated to be the 
communication by him of this letter to 
the owner of the ship, by reason where- 
of, which was the special damage alleged 
in the declaration, the plaintiff was dis- 
missed from the ship, and lost his em- 
ployment. To this declaration, the de- 
fendant pleaded, firstly, that he was not 
guilty ; secondly, that the charges made 
by the mate against the plaintiff in his 
letter were true ; and, lastly, that the 
shipowner did not dismiss the captain by 
reason and in consequence of the com- 
munication of the letter to him. The 
jury found a verdict for the plaintiff 
upon the two latter issues, but upon tbe 
first issue they found for the defendant. 
I directed the Jury at the trial, that the 
occasion and circumstances under which 
the communication of this letter took 
place, were such as, in my opinion, to 
furnish a legal excuse for making the 
communication ; and that the inference 
of malice, which the law prima Jade 
draws from the bare act of publishing 
any statement false in fact, containing 
matter to the reproach and prejudice of 
another, was thereby rebutted ; and that 
the plaintiff, to entitle himself to a ver- 
dict, must show malice in fact : conclud- 
ing by telling them, that they should find 
the verdict fdr tbe defendant, if they 
thought the communication was strictly 
honest on bis part, and made solely in 
execution of what he believed to be a 
duty ; but for tbe plaintiff, if they thought 
the communication was made from any 
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iDdirect motive whatever, or from any 
malice against the plaintiff; and the only 
question now before us is, whether, upon 
the evidence given at the trial, such di- 
rection was right. There was no evi- 
dence whatever that the defendant was 
actuated by any sinister motive in com- 
municating the letter to Mr. Ward, the 
shipowner : on the contrary, all the evi- 
dence went to prove, that what he did, 
he did under the full belief that he was 
perfoming a duty, however mistaken he 
might be as to the existence of such duty, 
or in his mode of performing it. The 
writer of the letter was no stranger to 
the defendant; on the contrary, both 
were proved to have been on terms of 
friendship with each other for some 
years ; and from the turn of the letter 
itself it must be inferred, that the defend- 
ant was a person upon whose judgment 
the writer of the letter placed great re- 
liance, the letter itself being written for 
the professed purpose of obtaining his 
advice how to act under a very pressing 
difficulty. The letter was framed in 
very artful terms, such as were calcu- 
lated to induce the most wary and pru- 
dent man (knowing the writer) to place 
reliance on the truth of its details ; and 
there can be no doubt but that the de- 
fendant did, in fact, thoroughly believe 
the contents to be true ; amongst other 
things, that the ship of which Mr. Ward 
was the owner, and the crew and cargo 
on board the same, had been exposed to 
very imminent risk by the continued in- 
toxication of the captain on the voyage 
from the French coast to Llanelly, where 
the ship then was ; and that the voyage 
to the eastern seas^ from which the ship 
was chartered, would be continually ex- 
posed to the same hazard, if the vessel 
should continue under his command. In 
this state of facts, after the letter had 
been a few days in his hands, the defend- 
ant considered it to be his duty to com- 
municate its contents to Mr. Ward, 
whose interests were so nearly concerned 
in the information — not communicating 
it to the public, but to Mr. Ward ; and 
not accompanying such disclosure with 
any direction or advice, but merely put- 
ting him in possession of the facts stated 
in the letter — that he might be in condi- 
tion to investigate the truth, and take 



such steps as prudence and justioe to the 
parties concerned required; in making 
which disclosure he did not act baatily 
or unadvisedly, but consulted two per- 
sons well qualified to give good advice 
on such an emergency — the one an elder 
brother of the Trinity House, the other 
one of the most eminent shipownera in 
London ; in conformity with whose ad- 
vice he gave up the letter to the owner 
of the ship. At the same time, if defend- 
ant took a course which was not justifi- 
able in point of law, although it proceed- 
ed from an error of judgment only, not 
of intention, still it is undoubtedly he, 
and not the plaintiff, who must suffer for 
such error. The only question is, whether 
this case does or does not fall within the 
principle, well recognized and estab- 
lished in the law, relating to privileged 
or confidential communications. In de- 
termining this question, two points may, 
as I conceive, be considered as settled: 
first, that, if the defendant had had any 
personal interest in the subject-matter 
to which the letter related — as, if he had 
been a part owner of the ship, or an un- 
derwriter on the ship, or had had any 
property on board — the communication 
of such a letter to Mr. Ward, would 
clearly have fallen within the rule re- 
lating to an excusable publication ; and, 
secondly, that if the danger disclosed by 
the letter, either to the ship or the cargo, 
or the ship's company, had been so im- 
mediate, as that the disclosure to the 
shipowner was necessary to avert such 
danger, then, upon the ground of social 
duty by which every man is bound to 
his neighbor, the defendant would 
have been not only justified, but was 
bound to make the disclosure. A 
man who receives a letter, informing him 
that his neighbor's house would be plun- 
dered or burnt on the night following by 
A. and B., and which he himself be- 
lieved, and has reason to believe, to bo 
true, would be justified in showing that 
letter to the owner of the house, though 
it should turn out to be a false accusa- 
tion of A. and B. The question before 
us appears, therefore, to be narrowed to 
the consideration of the facts which bear 
upon these two particular qualifications 
and restrictions of the general principle. 
As to the first, I do not find the rule of 
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law is BO narrowed and reetrieted by any 
authoritj, that a person baring informa- 
tion materially affecting the interests of 
another, and honestly communicating it, 
in the fall belief, and with reasonable 
grounds for the belief, that it is true, will 
not be excused, though he has no personal 
interest in the subject-matter. Such a re- 
striction would surely operate as a great 
restraint upon the performance of the va- 
rious social duties by which men are 
bound to each other, and by which so- 
ciety is kept up. In Paitistm t. JaiU9,{l 
B. d^ C. 78), the defendant, who had dis- 
charged the plaintiff from his service, 
wrote a letter to the person who was 
about to engage him, unsolicited : he 
was therefore a volunteer in the matter, 
and might be considered as a stranger, 
having no interest in the business ; but 
neither at the trial nor on the motion be- 
fore the court was it suggested, that the 
letter was on that account an unprivi- 
leged communication, and it was left to 
the jury to say wiiether the communica- 
tion was honest or malicious. Again, in 
Ckild V. A^eekoMd Wife, (9 B. & G. 403), 
the statement by the former mistress of 
the conduct of the servant, not only du- 
ring her service, but since she left it, was 
held to be privileged. The rule appears 
to have been correctly laid down bj the 
Court of Exchequer : " That, if miriy 
warranted by any reasonable occasion or 
exigency, and honestly made, such com- 
munications are protected for the com- 
moB oonvenien<:e and welfare of socte* 
ty ; and the law has not restricted the 
right to make them within any narrow 
limtu." Toogood v. Spyrmg, (1 C, M. 
k, R. 193). In the present case, the de- 
fendant stood in a different situation 
from any other person, — he was the cmly 
person in the world who had received the 
letter, or was acquainted with the iafor* 
nation contained in it : he cannot, there- 
fore, properly be treated as a complete 
Btran^r to the subject-matter of inquiry, 
even if the rule excluded strangers from 
the privilege. Upon the second ground 
of qualification, was the danger sufficient- 
ly imminent to justify the communica- 
tion 1 It ia true, that the letter which 
came to the defendant's hands about the 
X4th December, contains written in it 
the information that the ship eauaot get 
voL.v. 26 



out of harbor before the end of the 
month. It was urged iqpon the ax|^* 
raent, that the defendant^ inekead ofcom^ 
municatiDg Che letter to the owner, might 
have instituted some inqairy bim8el£ 
But it is to be observed, that every di^ 
the ship remained under the command 
of such a person as the plaintiff was de« 
scribed to be in the letter, the ship and 
company continued exposed to haxard, 
though not to so gfreat haatard as when 
she was upon her voyage : not to men- 
tion the immediate injury te the ship* 
owner, which must necessarily follow, 
whether the vessel ia in port or at aea, 
from the want of disoipline of the crew, 
and the bad example €si such a mast^. 
And, after all, it would be too much to 
say that there was any duty cast upon 
the defendant to lay out either hie lime 
or money in the investigation of the 
charge, even if the thing itself had been 
practicable, with any suooass. Upon 
the consideration of ihis case, I think it 
was the dtiqrof the deiesdant not to keep 
the knowledge be gained by this lettw 
to himself, mA thereby make himself re- 
sponsible in oonseience, if his neglect of 
the warnings of the letter brought de> 
struolion upon the ship or crew. That 
a prndent and reasoMble man would 
have dose the same. That the disck>« 
sure was made not pmUidy, but private* 
ly, to tibe owner ; that is, te the parson 
who of all the workl was the best quali<* 
fied, both frostt Ins ialerastii^ the subject- 
matter and his knowledge of his own of* 
ficers, to found the most just coaeUtsionas 
to its truth, and to adopt the most proper 
and efibctive measures to avert the danr 
ger : after which disclosore, not the de« 
tondant, but the owner, beeame liable to 
the plaintiff, if the owner took stops 
which were not justifiable ; as by unjust* 
ly dismissing him from his employment, 
if the letter was untrue. And as all this 
was done with entire honesty of purj^osB, 
and in the full belief of the tmth 
of the information, and that a reasonable 
belief, I am still of the sane opinion 
which 1 entertained at the trial, thai this 
case ranges itself within the paje of pri* 
vileged comnsaications, and thst the ae« 
tion is not maintainable* I therefore think 
the rule for setting aside the verdict and 
for a new trial sbooU ke imhwg^A. 
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CoLTMAM, Jtf— I regret much that I am 
unable in tbia case to agree witb tbe 
opinion of my Lord Chief Justice, that it 
IB a anfficient justification of tbe defend* 
ant's conduct that he acted bonAJide and 
without malice. The facts of die case 
which I consider as material are, that, 
on tbe 14th December, the defendant re- 
ceived from the mate of a ship belonging 
to Mr. Ward a letter, containing impu- 
tations against tbe captain of constant 
drunkenness and unfitness for command, 
asking for the defendant's advice, and in 
forming him that the ship was then at 
Fishguard, and would not sail thence be- 
fore the end of the month. There was 
no intimacy between the defendant and 
Mr. Ward, nor any relation in business 
l>etween them. The defendant, after 
consulting witb some friends, by their 
advice communicated the letter to Mr. 
Ward. I apprehend the rule of law, ap- 
plicable to questions of this nature, has 
been laid down witb accuracy by the 
Court of Exchequer in the case of Too- 
good y. Spyring, (1 C, M. & R. 193), 
where it was said, *' In general, an ac- 
tion lies for tbe malicious publication of 
statements which are false in fact and 
injurious to the character of another, 
within tbe well-known limits as to verbal 
slander; and the law considers such 
publication as malicious unless it is fair- 
ly made by a person in the discharge of 
some public or private duty, whether le- 
gal or moral, or in the conduct of bis own 
affairs, in matters where his interest is 
concerned." In such cases, the occa- 
sion prevents the inference of malice 
which the law draws from unauthorized 
communications, and affords a qualified 
defence, depending upon the absence of 
actual malice. If fairly warranted by 
any reasonable occasion or exigency, 
and honestly made, such communica- 
tions are protected for the common con- 
venience and welfare of society ; and tbe 
law has not restricted the right to make 
them within any narrow limits. Com- 
munications of this nature have been 
commonly termed *' privileged commu- 
nications," and the term, if not directly 
accurate, is, perhaps, sufiiciently so for 
practical purposes ; and it has been gene- 
rallv held, and, in my judgment, rightly 
kald^ that the question, whether a com- 



munication is privileged or not, is a ques- 
tion of law for the judge. But, in con- 
sidering the question whether a commu- 
nication is privileged or not, tbe condi- 
tions necessary to make it privileged 
must be assumed. What I mean by 
this remark will be more intelligible by 
referring to tbe line of argument used 
on tbe discussion of the present motion. 
In the first argument of this case, many 
remarks were made on tbe mate's letter, 
tending to show that a man at all expe- 
rienced in the ways of the world could 
not have been duped by the statements 
in the letter, or have believed them to be 
true. But it appears to me that such a 
line of argument is inapplicable to the 
question of law, whether the comma- 
nication was privileged; for the ques- 
tion of law is, whether, assuming that 
the defendant really bonajide believed 
the contents of tbe letter to be true, 
the occasion was such as justified 
the making the communication ; in 
other words, according to the rule laid 
down by the Court of Exchequer, in 
Toogood V. Spyring, (1 C, M. & R. 193), 
was there any duty, public or private, legal 
or moral, calling on the defendant to 
make tbe communication complained 
of? It cannot, I think, be said that 
there was any legal duty. Was there 
any moral duty calling on him to make 
it ] The necessity which exists in the 
transactions of society for full inquiry 
and for facilities in obtaining informa- 
tion for the guidance of persons engaged 
in important matters of business, has so 
far prevailed, that it has been established 
as a rule, that for words spoken confi- 
dentially upon advice asked, no action 
lies unless express malice can be proved. 
Bromage v. Troiser, (4 B. & C. 257.) 
The duty which may be supposed to ex- 
ist to give advice faithfully to those who 
are in want of it, has been allowed to 
prevail for the sake of the general coa- 
venience of business, though with some 
disregard of the equally important rule 
of morality, *' That a man should not 
speak ill falsely of his neighbor." £ven 
though the statement is not on advice 
asked, but is made voluntarily, that cir- 
eumstance was said, in Pattuon v. Janem^ 
(8 B. & C. 586,) not necessarily to pre- 
vent the statement frcmn being considered 
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as privileged. Assuming, Cben, upon the 
authority of that case, that the circum- 
stance of the communication being vo- 
luntary is no insuperable bar to its being 
considered a privileged communication, 
I return to the consideration of the ques- 
tion, whether there was any moral duty 
binding on the defendant to make the 
communication now in question; and, 
on the best consideration I can give the 
subject, I think the duty was plainly the 
other way. The duly of not slandering 
your neighbor on insufficient grounds is 
so clear, that it ought not to be sanc- 
tioned in the case of voluntary commu- 
nications, except under circumstances 
of great urgency and gravity. It may 
be said that it is very hard on a defend- 
ant to be subject to heavy damages 
where he has acted honestly, and where 
nothing more can be imputed to him 
than an error in judgment. It may be 
hard ; but it is very hard, on the other 
hand, to be falsely accused. It is to be 
borne in mind that people are too apt 
rashly to think ill of others ; the propen- 
sity to tale bearing and slander is so 
strong amongst mankind, and when sus- 
picions are infused, men are so apt to 
entertain them without due examination 
where their interests are concerned, that 
it is necessary to hold the rule strictly 
as to any officious intermeddling which 
affects the character of others. In the 
present case, the occasion was in no re- 
spect urgent. The vessel was not to < 
sail till the end of the month; there was 
abundant time for the defendant to have | 
written to the mate, and for the mate to 
act as he should be advised ; or for the I 
defendant to have taken any other steps \ 
to ascertain the truth of the statement 
before he communicated it in a quarter 
where it was likely to be productive of , 
so much injury to the plaintiff. I think, 
therefore, the communication ought not : 
to be considered as being privileged, and , 
that its being made bona fide did not en- 1 
title the defendant to a verdict; and,! 
though entertaining the greatest defer- 1 
ence for those who differ from me, and | 
whose opinions are entitled to much 
more weight than mine, I think it my 
duty to state my own. 

Citt88WiLL» J. — ^I cannot, without 



much regret* express an opinion in this 
case at variance with that wnich is enter- 
tained by my Lord and one of my 
learned brothers ; but, having given tall 
consideration to the arguments urged at 
the bar and the cases cited* and not be- 
ing able to shake off the impression which 
they made in favor of the plaintiff, I am 
bound to act upon the opinion that I 
have formed. I will not repeat the facts 
of the case, which have been already 
stated, but proceed shortly to explain 
the grounds upon which my opinion 
rests. There is no doubt that the letter 
published by the defendant of the plain- 
tiff was defamatory, and the truth 
of its contents could not be proved : the 
plaintiff was therefore entitled to main- 
tain an action against the publisher of 
that letter, unless the occasion on which 
it was published made the publication 
of such matter a lawful act, as far as 
the plaintiff was concerned, if done in 

5ood faith and without actual malice. 
*o sustain an action for a libel or slan- 
der, the plaintiff must show that it was 
malicious ; but every nnauthorised pub- 
lication of defamatory matter is, in point 
of law, to be considered as malicious. 
The law, however, on a principle of poli- 
cy and convenience, authorizes many 
communications, although they affect the 
chatacters of individuals ; and I take it 
to be a question of law, whether the com- 
munication be authorized or not. If it 
be unauthorized, the legal presumption 
of malice arising from the unauthorized 
publication of deftmatory matter fails ; 
and the plaintiff, to sustain his action, 
must prove actual malice, or as it is usa- 
ally expressed, malice in fact. In the 
present case, the existence of malice in 
fact was negatived by the jury ; and if 
my Lord was right in telUng them, that 
in the absence of malice in met, the pul^ 
lication of the letter was privileged, this 
rule must be discharged. It therefore 
becomes necessary to raquire within what 
limits and boundaries the law authorized 
the publication of defamatory matters* 
Perhaps the best description of those 
liraiu and boundaries that can be ^ven 
in few words, is to be found in the judge- 
ment of Parke, B., in Taogdod v. Spjh- 
rimg, (1 C, M. & R. 192.) The law 
considers such publications as malicioiis» 
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uBletB it ifl ffiirly macla 1>7 n fionom in 
the ditehai^ of lone pvblio or prtTate 
difty, whether legal <kF moral, or in the 
conduot of hk own affitars io mattera 
where bit interaat is coDoarnad. It waa 
noC contended in thia caae, that any legal 
daty bound the defendant to cooomuni- 
cate to the ahtpH>wner the contents of 
the letter he had recetTed ; nor was the 
communication made in the conduct of 
his own affairs, nor was hia interest con- 
cerned. The authority for the publica- 
tion (if any) must therefore be derived 
from some moral duty, public or private, 
which it was incumbent upon him to dis- 
charge. I think it impossible to say that 
the defendai^t was called upon by any 
public duty to make the communication. 
Neidier his own situation, nor that of any 
of the parties concerned, nor the inter- 
ests at state, were such as to aSect the 
public weal. Was there, then, any pri- 
vate dutyl There was no relation of 
principal and agent between the ship- 
owner and the defendant — ^no trust — ^no 
confidence reposed by the former in (he 
defendant— -no relationship or intimacy 
between the«*-*no inquiries had been 
made ; they were, until the time in 
question, strangers. The duty, if it 
existed at all, as between them, must 
therefore have arisen from tha mere pir^ 
cumstanee of their being fellow-subjects 
of the realm. Bat the saase relation ex- 
isted between the defendant ai^d the 
plaintiff. If the property of thp ship-' 
uwBttr was at stake on the one hand, the 
character of the captain was at stake pn 
the other ; and I cannot bii^ think that 
the moral duty of the defendant not to 
publish of the latter defamatory matters, 
which he did not know to be truoi was 
quite as strcmg as the duty to communi- 
cate to the ship-owner that which b^ be- 
lieved to be true. Was, then, the de- 
fendant bound by any moral duty tpwa rds 
the writer of the.letter to make the com- 
Munication % Surely not. If the cap- 
lain had misconducted himself, the mate 
was capable of observing it, and as ca- 
pable of communicating it to the owner 
aa to the defendant. The orew were, in 
like manner, capable of observing and 
acting for themselve?. The mate, if ^e 
veally believed that vybiqh he wrote to 
be true, mif^ iiideed» b^ under h m<^f4 



duty to communicate it to his owner, 
but the defendant had no right to take 
that vicarious duty upon himself He 
waa not requested by him to do so, but 
ou the contrary, enjoined not to make 
the communication, I will not attempt 
to comment upon the very nume- 
rous oases that were quoted at the bar 
OQ the one side and on the other, but 
will advert to one or two which tend to 
explain the term *' moral duty," and see 
whether it has ever been held to autho- 
riaee the publication of defamatory mat- 
ters under circumstances similar to tbose 
which exiiit in the present case. In 
Bromage v. Prtmer, (A B. k C. 247). 
Bailey, J., in his very elaborate judg- 
ment, speaks of slander as prima f<m 
excusable, on account of the cauae of 
speaking or writing it, in the case of ser- 
vants' characters, confidential advice, or 
communications to those who desire it 
ov have a right to expect it. Witb re- 
gard to the characters of servants and 
agents, it is so manifestly for the adTan- 
tage of society that they who are about 
to employ them should be enabled to 
hear wba( their previous conduct has 
been, that it may be well deemed the 
moral ^wty of former employers to au- 
swer inquiries to the best of their belief. 
But, according to the opinion of the 
same learned judge, intimated in PaUUon 
V. Jones, (S 6. & C. 578), it is necessary 
that inquiry should be made, in order to 
render lawful the communication of de- 
famatory matter, although such inquiry 
may be invited by the former master. 
In Rogers v. Clifton, (3 B. & P. 587), 
Chambre, J., quoted a similar opinion 
of Lord Mansfield, expressed in Lowry 
V. AikenAead, Mich., 8 Geo. 3. It was 
contended, during the argument of the 
case, that the protection given to mas- 
ters, when speaking of the conduct of 
servants, was more extensive, and ap- 
plied also to communications made to 
former employers; and Child v. AJleci 
(9 B. & G. 403), was mentioned as an 
instance. But the communication to the 
former master was not made a ground 
of action in that case, and was intro- 
duced only as evidence that the state- 
ment made in answer to the inquiry of 
the new master was malicious. The 
Si9,m^ phs^ry^tipn applied tQ Ro^er^y* 
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difion, (3 B. & F. 687) ; and U may be 
coMeptedfrom that report, that ChaniDre» 
J., was of opinion, that where statements 
are made not in answer to inquiries, the 
defendant must plead and prove a justi- 
fication. Again, where a party asks 
advice or information upon a subject in 
which he is Interested, or where the re- 
lative position of two parties is such that 
the one has a right to expect confiden- 
tial information and advice fron? the 
otbor, it may be a moral duty to answer 
such inquiries, and give such information 
and advice; and the statements made 
may be rendered lawful by the occasion, 
although defamatory of some third per- 
son, as in Vunmanv. Bigg, (1 Camp. 269, 
and Todd v. Hawkins, (2 M. & Rob. 20 ; 
S. C, 8 C. & P. 888). Two cases. Her- 
ver V. Dawson, Bull. N. P. 8 ; and CUa- 
very. Senande, reported in M'Dougall v. 
Clarice, 1 Camp. 258,) were quoted as 
authonties for giving a more extended 
meaning to the term " moral duty," and 
making it include all caseQ where one 
man had information, which, if true, it 
would be important for another to know. 
But the notes of these cases are very 
short. In the fonder, the precise cir- 
cumstanpes under which the statement 
was made, do not appear, (see King v. 
Wattson, 8 C. & P. 614, that such a 
statement ipade without inquiry is not 
lawful) ; aqd, in the latter, the position 
of the defendant with reference to the 
Bishop of Durham, to whom it was 
made, is left unexplained. I cannot, 
therefore, consider them as satisfactory 
authorities, for the position to establish 
which, they were quoted ; and in the ab- 
sence of aT)y clear and precise authority 
in &vor of It, I capnot persuade myself 
that it is correct ; as if established at all, 
it vmst be at the expense of another 
moral duty, viz. : not to publish slander- 
ous n^atter, unless you know it to be 
true. For these reasons, I am of opin- 
iou, that ^he rule for a new trial ought to 
be made absolute. 

]^A|i|<4,, J. — In this case a rule nisi for 
a ney^ trial was obtained on the ground 
of a misdirection. The plaintiff, who 
was the captain of a ship, brought this 
action foi^ a pul>lication of a libel, in show- 
ing to the ship-owner a letter from the 



mate to the defendant, importing mis« 
conduct of the captain. The defendant, 
who was a stranger to the plaintiff, and 
but little known to the ship-owner, had 
reason to believe from the contents of 
the letter, that the ship and crew were 
in danger of destruction if the letter was 
withheld, and that such danger would be 
averted if the letter was shown. The 
jury were directed to find for the defend- 
ant, if in their judgment the defendant 
acted honafide in showing the letter, and 
this direction is the subject of objection. 
The plaintiff contends that there was np 
evidence to rebut the presumption of 
malice from the publication of a libel— > 
that there was no justifying occasion for 
the communication in question ; because 
the defendant stood in no relation either 
to the ship-owner or the captain, and had 
no interest in the ship or crew. But the 
principle upon which communications 
may be saia to be protected, the pre- 
sumption of malice being rebutted, ap- 
4)earB to me to be not restricted in the 
manner so contended for. Among such 
protected communications, there are 
some in which the protection is derived 
from the subject-matter alone, without 
regard to any relation in which the 
author may stand, such as criticism and 
public con^ments. {Ckarr v. Hood, 1 
Camp. 355; Parmiter v. OoupUmd, 6 
Mee & W. 105). There were others in 
which the protection is derived from th^ 
relation in which the giver of the informa- 
tion stands to the person who is the sub- 
ject of it, as in case of communication by 
a party in the conduct of his affairs, 
where his interest is concerned. rFotV- 
man v. Ives, 5 B. & Aid. 642 ; M^Dou- 
gall V. Clofidge, I Camp. 267 ; Toogood 
v. Spyring, 1 C, M., & R. 193). There 
is also another class in which the protec- 
tion appeal's to me to be derivea from 
the relation in which the receiver of the 
information stands to the person who is 
the 9ubject of it, as in the case of infor- 
mation given to prevent damage from 
misconduct ; and for this class, I think, 
it is not essential that the giver of the in* 
formation should stand in any relation to 
the other parties. It is clear, that the 
rule is founded on a consideration of the 
importance of the infbrmation to the in-* 
terest of the receiver; and this eon- 
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sideration has no reference to the source 
whence the information is derived. 
Cases have been referred to, in which 
such information was held to be justifi- 
able if the bona Jides were found by the 
jury, and in which no mention is made 
of the defendant being placed in any re- 
lation which made it a duty on his part to 
inform. The notice to a vendor to be- 
ware of the plaintiff as purchaser, in 
Herver v. Dowson, (Bull. N. P. 8) ; the 
notice to a landlord of the misconduct of 
the plaintiff, his steward, in Cleaver v. 
Senande, (1 Camp. 268, cited in M*Dau- 
gall V. Claridge, Id. 267) ; also, the no- 
tice to a next friend of an infant plaintiff 
in a chancery suit to beware of the cha- 
racter of the plaintiff as likely to create 
liability for costs, in Wright v. Woodgate, 
(2 C, M. & R. 573) ; and the notice of 
a report of a run upon the bank of the 
plaintiff to a person being in the neigh- 
borhood, and liable to be affected there- 
by, in Bromage v. Prosser^ (4 B. & C. 
247), may be taken as examples. A 
common application of the principle is 
in the giving of the characters of servants, 
and this occurs most frequently in re- 
spect of a former master's answer to an 
inquiry ; and the rule is often expressed 
as if it was essential that the giver of the 
information should stand in the relation 
of a former master. But, in considering 
the reason of the rule, and the authori- 
ties, that form of expression appears to 
me to be incorrect. It is clear that the 
rule is founded on the interest of the re- 
ceiver to know the character of the ser- 
vant. It is also clear, that if the ^iver of 
the information indulges any selfish mo- 
tive in giving a bad character, he loses 
the protection, on the ground of express 
malice. (Rogers v. Clifton^ 3 B. & P. 
587 ; PaUUon v. Janes, 8 B. & C. 578 ; 
Child V. Afleck, 9 B. & C. 403). It has 
been considered by some judges, that a 
former master volunteering a character 
would be justified if he acted banajide; 
but a former master volunteering stands 
in no relation either to the servant or the 
new master : he is, in effect, a stranger 
and is not called on by inquiry. In Blake 
Y.PUfold/{l M. & R. 198), the defend- 
ant stood in no present or past relation 
to the plaintiff or bis employers, bat he 



was held justified in communicating the 
information against the plaintiff, which 
he had received on account of the inter- 
est which the employers of the plaintiff 
had in knowing bis character. In one 
of the earliest cases on the protection to 
a former master in giving a character of 
a servant, the case is decided as coming 
within the general principle of confiden- 
tial communications, and not in any con- 
sideration of the relation of master. 
(Edmondson v. Stephenson, Bull. N. P. 8), 
In the present case, the defendant, hav- 
ing reason to believe he had information 
of importance to the ship-owner in re- 
spect of his captain, gave it for the pur- 
pose of preventing a considerable dam- 
age to his property from misconduct, and 
on this ground, appears to me to be justi- 
fied. The defendant had also reason to 
believe, that by giving his information, 
he should save the lives of the crew, and 
and on this ground also, he appears to 
me to be justified in giving it either to 
the crew or the ship-owner on their be- 
half, supposing always that the jury 
found he acted with eood faith. Some 
objections were made to the mode of 
communication, but it appears to me to 
have been as cautious as could be re- 
quired under tlie circumstances ; and 
if the defendant acted incautiously, or 
went to some degree beyond what may 
be thought to have been strictly required 
for his purpose, these were matters for 
the jury as evidence of malice. The 
evil likely to arise from the protecting 
information, bona fide given to prevent 
damage from misconduct, appears to me 
much less than that from putting a stop 
to such information, by rendering the 
giver of it liable in daniages, unless be 
has legal proof of the truth ; and the 
circumstance of the information being 
ofRcious or without reasonable grounds, 
or of slight importance, ought to be ap- 
preciated by the jury. It follows, that 
m my judgment, the rule should be db- 
charged. 

The Court being equally divided in 
opinion, the verdict to stand ; and ac* 
cordingly — 

RuU discharged^ 
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tfottrt of (Sxt\)tqatx. 

Before the Right HonoraUe Sir FREDERICK 
POLLOCK, Lord Chief Baron, and the reet of 
the Baram. 

Walkbr v. Nussey. — 10th January, 1847. 

A. being indebted to B. in 41 I4s. 6J., a parol bar- 
gain waa made between them for the sale by 
Ntmple from A. to B. of certain goods abo?e the 
value of lOt ; and it was at the same time agreed 
that the 41. 14«. 6i. should be talien in part pay- 
ment. The goods were accordingly afterwards 
deliyered, but were returned by the defendant, 
as not aoeording with the sample : Held, that 
the above facts did not amount to either a part 
payment, or payment by way of earnest to satis- 
fy the 17th section of the statute of frauds, (29 
Car. 2, e. 3.) 
SemUe, that if the agreement had been that A. 
WM to pay 4/. 14«. id.^ and then take it back as 
earnest or part payment, it might have been 
sufficient to satisfy the statute, without proving 
an actual passing of the money from A. to B., 
and back again. 

This was an action of debt for goods 
sold and delivered ; to which the defend- 
ant pleaded the general issue and a set- 
ofil At the trial before the under-sheriff, 
it appeared that at a time when the 
plaintiff was indebted to the defendant 
in 4/. 14«. 6d., for goods sold and deli 
rered by him to the plaintiff, the parties 
made a bargain for the sale by sample 
for the goods, in respect of which the 
present action was brought, and likewise 
agreed that the 41, 14s. 6d should be ta- 
ken io part payment. The goods were 
subsequently delivered to the defendant, 
who in about two days afterwards re- 
turned them, saying that tbey were not 
agreeable to the sample, and that he must 
have bis 4/. 14«.6<2. back. The goods were 
above the value of 10/., and there was no 
note or memorandum in writing of the 
bargain ; but it was contended by the 
plaintiff's counsel that the provisions of 
the 17th section of the statute of frauds, 
(29 Car. 2, c. 3,) were satisfied, on the 
grounds that there had been both an ac- 
ceptance of the goods by the defendant, 
and also a part payment of their price. 
The under-sheriff, however, held that 
the facts disclosed in evidence did not 
amount to a part payment under the 
statute ; and he lefl only the question of 
acceptance to the jury, who found for the 
defendant. 



J. Addison jmoved for a new trial. — 
The 17th section of the 29 Car. 2, c 3, 
enacts, that " no contract for the sale of 
any goods, wares, or merchandise for the 
price of 10/. or upwards, shall be allowed 
to be good, except the buyer shall ac- 
cept part of the goods so sold, and actu- 
ally receive the same, or give something 
in earnest to bind the bargain or in part 
payment,'or that some note or memoran- 
dum in writing of the said bargain be 
made and signed by the parties to be 
charged by such contract, or their agents 
thereunto lawfully authorized.'' Now 
although the under-sheriff in this case 
rightly left the question of acceptance 
to the jury, he was wrong in holding 
that there was no evidence of a giving 
of earnest to bind the bargain or of part 
payment. The case must be taken as if 
the old debt of 4Z. 14s. 6d. was paid down 
at the time of the new bargain, and the 
money paid back again by the defend- 
ant in contemplation of the future deli- 
very of these goods by the plaintiff; and 
that agreement and delivery might be 
pleaded in bar to any action brought af- 
terwards by the defendant to recover 
back that sum? [Pollock^ C. B. — ^You 
want to substitute the giving up a right 
of action for the corporal, visible, tangi- 
ble thing which the statute requires to be 
done as a token of the contract. Alder- 
son^ B. — The statute of frauds says there 
shall be a contract and something else. 
Now what is the something else in this 
case ? You are making the bargain it- 
self evidence of that without which the 
bargain is not good.] In Hart v. iVayA, 
(2 Cr., M. & R. 337,) it was held by this 
court that where parties to a bill of ex- 
change agree that goods shall be supplied 
in part payment, which are supplied ac- 
cordingly, it is a part payment so^as to 
prevent the operation of the statute of 
limitations. 

Pollock, CB.— There is no ground 
for a rule in this case. Mr. Addison says 
that the facts disclosed show a part pay- 
ment for these goods so as to satisfy the 
statute of frauds; but I am of opinion 
that they do not. I should be contented 
to rest the case on a point made by my 
brother Alderson during the argument, 
namely, that the evidence shows nothing 
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but a contract, while the statute of frauds 
requires that there must be a contract 
and something besides. Now there was 
no part payment for these goods at the 
time of the contract, for it is not con- 
tended that there was any until the 
goods were deliTered ; and the question 
is, what passed between the parties at 
the time of the contract, not what was 
the effect of the delivery of the goods 
afterwards. By the words of the sta- 
tute, something must be given ** in earn- 
est to bind the bargain or in part pay- 
ment/' i. e. something that passes at the 
time actuallv or verbally ; as for instance, 
if at that time there was a positive 
agreement that the old debt should be 
extinguished and the price <^ these 
goods be received instead of it, it might not 
be necessary to go through the ceremony 
of giving over the money and having it 
back again. But this transaction does 
not amount to that ; and consequently, 
the contract is not taken out of the ope- 
ration of the statute, as there is no note 
in writing and nothine equivalent to part 
payment or earnest of the bargain.. 

Parks, B.-^I am of the same opinion, 
and think that the under-sberm was 
right in leaving to the jury the simple 
question whether there had been any ac- 
ceptance of these goods. According to 
the notes of the under-sheriff, the con- 
tract between the parties appears to 
have been this. The plaintiff was in- 
debted to the^defendant in 4/. li«. 6d., no 
matter for what. That debt subsisting, 
a coDtraot was entered into that the 
plaintiff should supply the defendant 
with certain Roods, of which a sample 
was given, and the remainder of the ver- 
bal agreement was that the former debt 
should go in part payment, the differ- 
ence to be made up oy the defendant. I 
agree with Mr. Addison, that if you 
could make out the contract to be, that 
the parties were to be put in possession 
of the money at the time--4hat the 4/. 
14#. 6d.f was to be paid down in cash by 
the plaintiff and taken back by him again 
as earnest or in part payment of his de- 
mand, it might have been suiHcient to 
satisfy the statute of frauds ; and I ima- 
gine that it would not be necessary un- 
der sack csreumstancea to prove an ac- 



tual passing of th^ money. Now, was 
that the real state of the case here t It 
is dear, on looking at tke evidenoe, that 
irrespective of the future delivery of the 
goods, there was no such coacraet ex- 
pressed or implied as that the 47, 14«. M 
was to be paid and then repaid by way 
of earnest or part payipeoit-*»lookiag at 
the nnder^heriff's notes, that construc- 
tion is quite out of the question. What 
then was the real transaction t Not that 
the 4Z. 14«. 6d. should be taken as pait 
payment of the contract arising oat of 
the sale by the plaintiff to the defenc^nt ; 
but that the goods should be delivered by 
the plaintiff by way of satisfaction of the 
Al. lis, 6d,, and consequently thene must 
have been a eontraet by the defendant 
to pay for the remainder. There is no 
pretence for saying that there was any 
separate agreement as to the iL li«. &dji 
it was a portion of one contemporaneous 
contract. That being the transaction, 
there is no payment to the plaintiff by 
way of earnest, and no part payment &i 
the goods soTd by him. The go<»ds 
themselves are intended to be delivered 
in satisfaction of a debt; and conse* 
quently the statute of fravds has not beee 
complied with, which requires thai then 
must either be earnest given to skow 
that the party is in earnest, or a part pay* 
ment at or subsequent to the time of the 
contract made, or a note in writing. 

Aldbrson, B. — ^I am of the same opin- 
ion, and think that if we were not so to 
hold we should be repealing the 17tk 
section of the statue of frauds, wfaidi 
requires the buyer to do two things, 
namely : to make a contract, and at or 
after ^e time of doing so pay something 
in the discharge of it, kc If we were 
not so to construe this section many ex- 
pressions is eontracts like these might 
be considered by a skilfyi person as 
equivalent to a part payment, and we 
should accordingly exempt them from 
being in writing and allow them to bo 
proved by purol, and so let in all the 
evils of falsehood and fraud which that 
statute intended to prevent. 



Platt, B., concurred. 
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TRUSTS TO APPLY OR TO PAY OVER 
RENTS AND PROFITS OF LANDS UN- 
DER THE N. Y. REVISED STATUTES. 

Art. XXL 



^ A TRUST may be created under the 2d 

subdivision of the 55th section, (1 Rev. 
S.,) ^ lease lands for the benefit qf Uga- 
tee$. The rents are to ba paid in such 
sums as the person creating the trust 
may direct, it has never been claimed 
that the income is to be applied by the 
trustees, or that those legatees must be- 
long to any particular class. It was in- 
timated indeed, by Mr. Justice Bronson, 

' that " a valid trust to receive rents and 

profits," (and as we suppose, to pay 
such legacies,) could not " be created 
under^ £e 2d subdivision," (16 Wend. 
178.) But in the case of Maeon v. Ma- 
9on*9 executors, (2 Sand. Ch. R. 433,) 
the point was otherwise determined. 

The general license thus afforded for 
the creation of trusts for the benefit of 
legatees, under the 2d subdivision, does 
not seem to be consistent with the re- 
strictive policy which has been imputed 
to the 3d subdivision. We can hardly be- 
lieve that the legislature did intend to con- 
"' fine trusts under one of these provisions, 
to a class of persons under disabilities 
and to the mere application of the rents ; 
and yet, by another provision, to autho- 
rize the payment of rents to legatees ir- 
respective of their condition and charac- 
ter. This would be uniting the most 
opposite and conflicting theories ; enact- 
ing in one line that which it was the 
purpose of the next line to prohibit and 
condemn. The objections, which may 
VOL. V. 27 



be urged against one of these trusts^ 
apply with equal force to the other. If 
there is no difference in principle be- 
tween paying over a specific sum " as 
an annuity, or the general balance after 
deducting charges,'' (16 Wend. 259,) 
the most marked distinction between 
these two subdivisions, why should that 
be permitted under the one, which we 
are told cannot be tolerated under the 
other 1 

In the case of Haudey v. Jamee, (16 
Wend. 159,) Mr. Justice Bronson, ob- 
served, " If the object be to give the 
fruits of the land to a particular indi- 
vidual, why not give him the land at once, 
and let him take the profits directly, 
instead of first passing them through the 
hands of another ? There is no neces- 
sity for a trustee in such a case. He ex- 
ercises no fiduciary office,'' &c. 

The answer is, because it may be that 
the recipient of the rents is not to have 
tiie land, either now or hereafter. Surely 
a testator may limit his bounty ; give one 
thing without giving another— -the rents 
without the land. Besides, the bene- 
ficiary may be fit to manage the sums of 
money received from the rents, as they 
accrue and to prudently apply them to 
his own use, but, wanting in experience, 
may be incapable of controlling the en- 
tire estate. 

But it is said that " there is no neces- 
sity for a trustee in such a case." Is 
this so T As to the mere use which the 
ceMtmi que trust may make of the fund it 
is, but as to every thing relating to the es- 
tate, it is not so. The trustee is to keep 
buildings in repair ; obtain the insurance 
thereof against fire ; lease them to suit- 
able tenants on proper terms, receive 
the rents, and after deducting the ex- 
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penses, to pay over the profits. To per- 
form these duties, care> experience and 
integrity are essential. The office is 
one of responsibility. The agent is se- 
lected because he is deemed worthy of 
trust : greater confidence could not be 
reposed by one man in another ; and it 
would stagger the dull sense of a faith- 
less trustee, if, on seeking to excuse 
himself for having wronged the benefi- 
ciary by mismanaging the estate, he 
were driven to the plea that, as the rents 
were to be paid over, the office was not in 
its naiurefiaudary, 

Tlie great error, if it be not presump- 
tion to use that word thus, committed 
by those who insist upon the distinction 
between the trusts to pay over or apply 
the rents, consists in attaching to the use 
of the fund too much importance — to the 
raising of that fund, too little. They re- 
gard the application of the rent to the 
use of the beneficiary as the real, if not 
the exclusive object of the trust, and 
where that duty is not enjoined upon the 
trustee, they repudiate the whole. If the 
rents are to be applied however, the 
trustee is admitted to be a necessary or 
proper instrument. 

Is there an estate to manage 1 Does 
that require the exercise of skill, care, 
experience and judgment 1 If so, the 
intervention of a trustee is necessary. Is 
it not important to commit the control 
and management of that estate to a per- 
son having knowledge of such matters ? 
In the discussion of this question, it seems 
to us, that these and the like considera- 
tions should not be overlooked. It is 
plain that upon the faithful discharge of 
that portion of the trustee's duty, depend 
the amount of the rents — the safe keep- 
ing of the estate— the ultimate value of 
the remainder. In the management of 
property, the most prudent persons 
sometimes err. By one a mistake is 
committed as to the character of a ten- 
ant, the property is abused, or default 
made in the payment of rents. Another 
relies confidently upon some corporation 
in the matter of insurance : it proves a 
bubble, and bursts at the moment of ad- 
versity, when the ashes of his dwelling 
are riding upon the winds. Entire 
safety belongs not to man's wisdom, but 
comparative aafet^ results from care 



and experience. May not a testator 
profit by this 1 May he not secure for 
the benefit of those to whose use he 
leaves his estate, the agency of a provi- 
dent trustee 1 and that too, without roD- 
dering them dependasi upon that trus- 
tee for the rents as he may choose to 
apply them % Suppose the beneficiary 
is a son, who has attained his majority, 
but is engaged in pursuits rendering the 
necessary attention to the management 
of the property inconvenient — a student 
at college or devoted to the ministry- 
may it not be proper that he should re- 
ceive the profits without being burthened 
with the estate 1 Suppose the cestui que 
trust is ^feme sole^ must her father, if de- 
sirous of having her receive the rents 
and profits in money, to be expended u 
she may think proper, cast upon her the 
entire estate % Though such persons 
suffer none of the disabilities mentioned 
in the reviser's original rule, yet, in these 
and the like cases, it is proper that there 
should be a ti^ustee. But, if the services 
of such an agent could possibly be dis- 
pensed with, is nothing due to the con- 
veniences of society ] and is the neces- 
sity for a trustee less apparent if the 
trust be under the 3d sub-division to pay 
over the surplus rents and profits, than if 
the case canie within the 2d sub-diviaion, 
the rents being payable in specific sums 
to legatees % 

As to the supposed duty of the trustee 
to apply the rents and profits, it seems 
that the learned and venerable commen- 
tator on American law did not approve 
of the views expressed by Chief Justice 
Savage in Coster v. Lorillard. In the 
brief and only notice which he has 
taken of this question, he says (4 Kent's 
Com. p. 310, 3d ed. note b,) *' If this 
construction be correct, what incon- 
veniences have been produced by the 
statutory demolition of trusts ? Who 
would be a trustee, and be bound to 
look into and judge of, and pay all the 
expenditures of a married woman, or of 
an absent friend, or of the aged or in- 
firm, who stood in need of the agency of 
a trustee 1" 

We close these observations with the 
conviction that when the eonstiniction 
of the statute shall have been settled hy 
oar cottstSy a tn}9( to receive the rents 
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and profits of land and pay them oy^r to 
any person, will be sustained ; and that 
the opinions of Mr. Justice Nelson, in 
the case of Coster v. Lorillard and of 
Chancellor Walworth, in the case ofGhtt 
▼. Cdok (7 Paige Cb. R., 521,) oonlam 
correct expositions of the intention df 
the Legislature and point out the only 
mode in which this statute can be ad- 
ministered. 

J. N. 



fi. 0. ^District Court. 

[Southern District of New York.] 

IN ADMIRALTY. 
Before the Hon. Samuel R. Bsm District Judge. 

William Johnson and Benjamin Grif- 
riTHS, Libellants, v. The Sloop Mcr- 

CHABTT, HER TACKLE and JoHN KeNAN, 

'Master, and Joshua Jones. — Slst May, 
1847. 



KSCBPTIONS ^PARTIBS MISJOINDER. 

A femedy for enppliee or matariale famished esn- 
Bot be hed against the master and owner, in 
eonnection wtth the vessel, bat only against one 
of them. 

Where two libellants proceeded against a master 
of a Teasel and against the Totsel itself, and own- 
ers, one for seamen's wages, and the other for 
■eamen's wages and money paid for the use of 
the vessel aud supplies : fteld, that the owner 
and the veoBel were improperly joined in the 
anit— that the Ubellant might proceed against the 
master in permntrnm and the vesssl tn rem in one 
suit, bat not against the owner also in that form 
of suit. 

The circumstances upon wbich the opi- 
nion of the court is founded, appear in 
the adjudication. 

Naeh and Donahue^ for the libellants. 

Burr^ Benedict and Beehe^ for respon- 
dents. 

BcTTs, District Judge. — ^Upon this 
joint libel a recoTery of wages earned by 
both libellants on board the sloop, in her 
Fanning between New York and New- 



burgh, is demanded i and alsoi by John* 
son, a separate charge for monies paid by 
him for the use and service of the vessel. 

Griffith avers the contract with him 
was to pay $'^0 per month wages ; John- 
son alleges that no specific agreement 
was made with him for wages, but that 
his services were worth S2,25 per day, 
and he charges, in his schedule, 21 days 
employment at $2,25 per day, being 
$47,25, and $83,75 for cash advanced, 
&c. 

Griffith alleges he continued on board 
ten days, and claims $10. 

A decree is prayed against the vessel 
and also against the master and owner 
for the above sums. 

Jones, the owner, intervenes and files 
exceptions to the libel : — 

1. That the demands of the Ubellant 
cannot be joined in the action in person- 
din against the respondents : 

2. That the demands themselves can- 
not be united in one libel : 

3. That a suit for wages cannot be 
maintained against the vessel, the mas- 
ter and owner, conjointly. 

The strictness of the common law in 
respect to the unity of the cause of ac- 
tion, or community of interest, or respon- 
sibility of parties, is not observed in suits 
in maritime courts. Their practice is at 
least as liberal and comprehensive as 
that of courts of equity. 

The libel or petition presents the case 
of the prosecutor, on which he insists he 
is entitled to the interposition of the 
court to give him a remedy against pro- 
perty or persons for injuries inflicted or 
obligations not fulfilled, and such case 
may be composed of wrongs to his 
person or his property ; a breach of con- 
tract or omission to do what rightfully 
and in equity he is entitled to have per- 
formed. 

The Ubellant, Griffith, can accordingly 
properly bring his single action in this 
court, for wages earned, and materials 
and supplies tarnished the vessel, pro- 
vided he establishes a case falling 
within the jurisdiction of the court ; 
and in that respect his remedy would 
be the same whether he prosecuted the 
vessel in rem or the parties liable to him 
in personam. 

The admiralty adopts the civil law 
rule, respecting the cumulation of ac- 
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tions, (1 Brottm Oiv. Sf Ad, 446.) to avoid 
multiplicity of suits. 

Johnson bas not a right concurrent 
with G-riffith in the whole subject matter 
in suit, but their demands are of the 
same kindy so far as wages are concerned, 
having both served at the same time on 
board this vessel, though not for equal 
periods. 

This view of the subject, shows that 
had these libellants commenced separate 
actions against the vessel for their wages, 
the court, at the instance of the respon- 
dents, would have compelled a consoli- 
dation, or prohibited the recovery of 
more than the costs of one suit. 

As in such case, the contestation of 
the claims of each libellant is separate, 
the same as if prosecuted in a aistinct 
action, there would be neither incon- 
gruity or inconvenience in permitting the 
libellants to connect with their several 
claims of wages, such other demands as 
each party might be allowed to charge 
upon the vessel, and accordingly, the ac- 
tions being united for one purpose, there 
would be no just ground of exception, 
that in other respects it embraced 'par- 
ticulars which could not be of them- 
selves the subjects of a joint suit. 

Assuming that Gtrifiith bas a lien on 
the vessel for wages and money advanced 
for her necessities, and Johnson a lien 
in common with him for wages only, I 
think no exception lies to the junction of 
the demands m one libel, for the vessel 
being deemed liable to both for the 
wages which must be sued for in common, 
each party may fitly pursue against her 
in the same action, such other demands 
as are peculiar to himself. 

There is more difficulty in the other 
aspect of the exception : that of proceed- 
ing personally against the respondents, 
by joint action. 

The admiralty had an established ju- 
risdiction in personam over matters falling 
within its cognizance, longbefore remedy 
was afforded in rem, other than upon 
express hypothecations. 

Brown supposes suits were originally 
inrem. on the mstance side of the court. 
(2 Br. Civ, ^ Ad. 396, note.) It is un- 
doubtedly the more useful and desira- 
ble remedy, but there are no traces of 
its exercise in the English Admiralty un- 



til long after actions in permmam had 
been of common use. 

Godolphin in his treatise on the juris- 
diction of the Admiralty, published in 
1661, points out the method the jurisdic- 
tion was exercised, as derived from the 
Ctmtulato del Mare, He says the proceed- 
ings are summary by warrant of arrest, 
and caution for the appearance of the 
party arrested. (Godol. 41.) 

So it manifestly appeai-s in the stipu- 
lation between the law judges and judge 
in Admiralty, (May 15, 1575, Zowh, 
120,) that the arrangement of jurisdic- 
tion had relation to its exercise in the 
arrest of the party alone. 

Throughout the first thirty chapters of 
the Cansulato del Mare, which have re- 
lation to the enforcement of maritime 
contracts, the proceedings of the Con- 
sular Courts and Courts of Appeal, are 
by personal summons or citation of the 
parties sought to be charged, and by 
decrees against them personally ; which, 
like our judraents at law, could be eie- 
cuted upon the propeity of the debtor ; (2 
Cons, del Mare par Boucher, 9 to 33,) and 
in the subsequent chapters in which pro- 
vision is made for the sale of vessels to 
satisfy, what are now regarded as mari- 
time liens, it is at best equivocal, whether 
the sales were not made by force of exe- 
cutions or prior decrees, and not by the 
direct condemnation of the vessels or 
merchandise. 

So, Clarke in his Admiralty Pract\ce, 
does not, as Brown intimates, merely 
treat first of proceedings in personam, bat 
he views the process against vessels and 
property, by warrant of arrest or seques- 
tration, as auxiliary only to the suit «» 
personam, and employed to constrain the 
appearance of the real party to be 
charged, (tit. 28 and Oughton's notes,) 
and this was clearly so by the civil law. 
(Wood, Civ. L. B. 4 ch. 3, § 2.) 

The method of initiating suits in the 
English Admiralty by arrest of the ves- 
sel, is declared to be of ancient use, (1 
Hagg. 124. The Dundee, 2 Chitty Pr. 
596,) but at what point of antiquity it be- 
came a remedy ot the court, is not trace- 
able from its published decisions or rules. 
Evidently it must have been posterior 
to the compilation of Clarke's Praxis, in 
the reign of Elizabeth, and which was 
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first published in 1679, (1 Peters' Ad. 94,) 
because that form of action is not treated 
of by Clark. His 28th title, has refer- 
ence to proceedings against property to 
compel the appearance in personam of 
the respondent. 

There is certainly no clear authority 
showing that actions in rem preceded 
those in personam, as the general means 
of exercising the jurisdiction of the court; 
far less to prove that the latter derived 
its qualities from the processes or rules 
of pleading employed in the former. 

Kach is distinct and independent of 
the other in the methods of procedure 
and with few exceptions, in respect to 
jurisdiction, or the subject matter upon 
which they may act. 

Suits in rem and in personam, are by 
no means convertible, and if in some in- 
stances they are concurrent, there are 
numerous cases in which one must be 
employed to the exclusion of the other. 
(3 Mason, 91. 255. 4 Ibid, 196. 1 



Sumn. 151. 1 Paine, 73. 11 Peters, 
175. Ware, 161.) 

It therefore does not follow, that be- 
cause these libellants may or even must 
join in an action for wages against the 
vessel, that the like rule applies when 
tfaeprosecution is in personam alone. 

Tnese observations are in^nded to 
meet that part of the argument, which re- 
gards the proceedings in this case as two 
separate suits, each to be upheld or dis- 
charged upon principles applicable to 
it if prosecuted as a sole action; and 
they are made for the purpose of limit- 
ing the operation of the decision to the 
present case as it stands upon the plead- 
ings. 

The practice in this district has always 
sanctioned a proceeding conjointly in 
rem and in personam, in cases where 
tbe party was entitled to . the double 
remedy, {BetW Pr. 20.) Such, it is be- 
lieved, is the common course of Admi- 
ralty.Courts in the United States, {Abbott, 
783 and note.). This avoids multiplicity 
of suits, and saves needless repetitions of 
proofs and discussions, because the same 
tacts and between the same parties, must 
be in contestation in each action. 

In the instance of seamen suing for 
-wages, the same libel was allowed to 
pray the arrest and condemnation of the 



vessel, &c. &c, and process and a decree 
against the master and owner, to satisfy 
the wages in arrear. 

The like result is obtained in the 
English Admiralty, by compelling the 
parties chargeable personally, to come 
mto the suit in rem and give their abso- 
lute appearance which subjects them and 
their sureties, to satisfy the decree of the 
court, (1 Hagg. 334, The St. Ishan,) and 
is equivalent to an arrest and decree in 
personam. 

In this case, accordingly, the proceed- 
ing in personam is not to be regarded as 
an independent action, subject to the 
rules which would govern it in that form, 
but as auxiliary and concomitant to the 
suit in rem for wages, which must by law, 
be conducted in the names of both par- 
ties, and may take also the advantage of 
a personal decree at the same time. 

But it is argued that in this point of 
view, the libellants had no authprity to 
unite the owner and mobster with the ves- 
sel; the 13th rule prescribed by t^e 
Supreme Court, for- the government 
of the practice of District Courts in 
Admiralty, declaring, that " in all suits 
for mariners' wages, the libellants may 
proceed against the Mli^^ freight and mas* 
ter^ or against the owner and master alone 
in personam.'* 

Although the question of who may be 
responsible to a demand, is one of gene- 
ral jurisprudence, yet the form and ar. 
rangement of process by which the ob- 
ligation is to be enforced, is matter of 
practice, and according to the provisions 
of the act of Congress of August 23d, 
1842, the Supreme Court is vested with 
authority, to impose on inferior courts 
an absolute law in this respect, (5 Stat, 
at Lai^e, 518, § 6,) and the court under 
that power having proceeded to regulate 
the subject matter, their regulation must 
be regarded complete and exclusive, in- 
hibiting what it does not allow, as well as 
governing what is fixed by positive ap- 
pointment. 

The remedy therefore in admiralty 
must be in conformity to the directions 
of the supreme court rules ; and rule 13 
must, I apprehend, be accepted as hav- 
ing determined this point, whether re- 
garded as matter of practice or pleading 
by designating the method^ this remedy 
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is to be pursued, and thus, also, exclu- 
ding all others. 

At least, it limits the scope of actions 
in rem and personam conjointly, when 
prosecuted for the recovery of wages, to 
the vesid, freight and master, deferring 
the remedy in personam to a separate 
suit, where the owner is made a party. 

It is difBcuIt to perceive the policy 
which induced this change of practice, 
or why the owner is not as aptly connec- 
ted with the vessel, as the master, in a 
proceeding involving their common lia- 
bility, particularly when that of the own- 
er is primary and coupled with an inter- 
est, whilst that of the master is only in- 
cidental to his office. 

That this distinction of actions is, 
however, designedly made, is obvious 
from rules 12, 14, 15, 16 and 17, and I 
feel constrained to say, suitors are by 
force of rule 13 now interdicted blending 
an action against the owner personally 
with one against the vessel, for the recov- 
ery of waees. 

The third matter of exception must 
accordingly be allowed in favor of the 
respondents. 

The second exception is overruled. 
The two seamen can rightfully join in 
a prosecution for wages, and each is en- 
titled to unite with his demand other 
claims in his behalf, being liens on the 
vessel. This exception is not extended 
to the joinder of the master and owner 
with the proceeding tVr^m. 

The first exception, however, raises 
the general question, whether the libel- 
ants can proceed jointly against the 
master and owner, in personam, for the 
demands put foith by the libel. 

Clearly, at common law, partie^s must 
show a common interest in the subject 
matter of the suit, to be enabled to pro- 
secute it in their joint names. It is not 
that their respective claims are of the 
same character or kind, upon contracts 
express or implied, liens or other liabili- 
ties ; but it must furthermore appear that 
each plaintiff is entitled to a common 
share m the recovery. (1 Chitty PL 8.) 

It is the same in equity, and a demur- 
rer will lie for multifariousness, for 
joining parties who have distinct inter- 
ests. (SJw. on Parties, 10. Story Eq, PL, 
I 279. 8 Peters* R, 123.) 



The civil law does not seem to have 
laid down rules in relation merely to 
parties, uniting in an action, although it 
did regulate the junction of difiereDt 
causes of action in one suit, usually pro- 
hibiting remedies being united wluch 
were dissimilar in kind; (24 PothierPand. 
368. Dig, L. 50 tit. 17, art, 431. Wooi 
Civil L, 372,) but permitting to be em- 
braced in one libel, demands arising from 
different sources, as from personal obli- 
gation, hypothecation, Scc.{Code l,tit, 40.) 

Nor do I find that the practice of tbe 
ecclesiastical courts made provisiou 
specifically, respecting omitting or bring- 
ing into suits, a multiplicity of parties. 
(2 Chitty Gen. PL 481—499.) 

The principles and doctrines of the 
general law ought, accordingly, to be 
applied to proceedings in admiralty Q 
contractu^ so far as they govern methods 
of pleading. 

This is clearly so, as to the essential 
components of a libel, plea, or excep- 
tion : and the conveniency and usefulneM 
of conformity in the structure of proceed- 
ings in the different courts, is a persua- 
sive reason for adhering to the well de- 
fined and understood course of other 
courts in the pleadings in admiralty, and 
would iiuluce the court to resort readily 
to those fules when not infringing any 
principle or object of the remedies olh 
taining here. 

In this view of the subject I am in- 
clined to thiuk, actions in personam in 
admiralty ex contractu ete diverso intuiUi, 
must be govei*ned by the rules applica- 
ble to them in other courts in respect to 
the competency of parties to unite in 
their prosecution ; and that the present 
case is, clearly, one in which such junc- 
tion could not be allowed, if the suits had 
been against the respondents solely. ^^ 
actions in tort, the rule is difi^rent 
{American Lis. Co. v. Johnson, MSS, 1828, 
3 Wheat. 516. Amiable Nancy. P<m 
114, iS.C.) 

I do not intend in this'case to decide 
that the crews of sea-going vessels must 
sever in actions for their wages on a 
common voyage ; or that parties whose 
rights spring out of a common cause of 
action, must do so ; and shall leave these 
questions to be disposed of as they may 
arise ; but engagements for services on 
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board lirar craft oaTigating between 
parta of this state and for different peri- 
ods aod at different wages, ought not to 
be distinguished in the modes of prose- 
cution in this court against parties per- 
sonally* from like suits in toe courts of 
law. 

Qnestions have been raised and ar- 
gued, upon the import and effect of the 
Buprencie court rules 12, 14, 15, 16 and 
17 ; but as they do not bear upon the 
points now decided, farther than has 
been already noticed, I shall forbear any 
remark upon them : other than to say, 
that a remedy for supplies or materials 
furnished the vessel, cannot be had 
against the master and owner in connec- 
tion with the vessel, but only against one 
of them. (Rule 12.) The decision of 
the court upon the exceptions is, thst 
these lihellants cannot maintain a joint 
action in personam, solely upon the mat- 
ters set forth in the libel : — that the libel 
is maintainable against the vessel in rem 
in behalf of both parties, and that a de- 
cree maybe taken for wages against the 
vessel and master : — but that no recovery 
or decree can be had in this form of the ac- 
tion against the oumer — that Griffith can 
have a decree for supplies, &c., against 
the vessel and against either the master 
or owner at his election, but not against 
both. 

Decree to be entered accordingly. 



3S. S. 9inpxtmt ((lonrt. 

BefikTO th« Honorable JOHN W. EDMONDS, 
one of the Justices of the Sopreme Court. 

In thb matter of Niouolaa Lucien 
Mjetzobb. 



HABEAS CORFU 8^-CONVENTION WITH FRANCE 
OF 9th NOVEMBER, 1843, RELATIVE TO 
FVOITIVBS FROM JUSTtCB. 

A treaty containingr prorisions to be executed tn 
fuimro, m is the nature of a cootract, and does 
not beoome a rule for the courts until legislative 
action shall be had on the subject 

The treaty with France of 1843, providing for the 
surrender of fugitives from justice, cannot be ex- 
ecuted by the President of the United States 
withMt an aol of Coograv. 



No person can be snrrendeied under that treaty, 
who is merely charged with crime before a com- 
mitting magistrate. He must under our law be 
indicted, or under the French law be mis en ac- 
eusation by the ehambre des mises sn aeeusatisn. 

The prisoner was a notary public in one 
of the departments of France, which he 
left and came to this country. After he 
had lefi his residence, it was charged 
against him that he was a defaulter to 
his clients to a large amount, for monies 
of theirs which he had embezzled, which 
embezzlement he had attempted to con- 
ceal by means of forgeries. 

Complaint to that effect was made 
against him, before a French committing 
magistrate, who issued a warrant for his 
arrest. He was not, however, appre- 
hended on the warrant, but the papers, 
duly authenticated, were transmitted to 
this country, and the French minister to 
this country demanded his surrender 
under the treaty with France of 1843. 
That functionary was referred by the 
Secretary of State to the courts or ma- 
gistrates of the country, and accordingly 
made application to one of the police 
magistrates of New- York for a warrant, 
on which Metzger was arrested. An 
examination was bad before that officer, 
who adjudicated that the prisoner was 
within the treaty, and issued his warrant 
committing him to prison until the Pre- 
sident of the United States should de- 
mand him. 

Before that demand was made, the 
prisoner was taken before the circuit 
judge of the first circuit on habeas cor- 
pus. That ofBcer decided that the po- 
lice magistrate had no jurisdiction in the 
matter, and the prisoner w.as entitled to 
be discharged from that commitment. 

The French diplomatic a^ent then 
made application to the U. S. Dis^ct 
Judge, before whom similar proceedings 
were had, which resulted in a similar 
adjudication and a like warrant of com* 
mitment.* 

Application was then made to the 
Supreme Court of the United States for 
a writ of ht^eas corpus to review the ac- 
tion of the District Judge. The applica- 
tion was denied on the ground that that 
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court had no power to review the action 
of a District J udge at chambers. 

Thereupon the President of the United 
States issued his mandate to the marshal 
of New- York) commanding him to sur- 
render the prisoner to the diplomatic 
agents of the French government. Be- 
fore, however, the surrender was actu- 
ally made, a writ of habeas corpus issued, 
directed to the marshal, returnable be- 
fore Edmonds, Circuit Judge. 

The matter was twice argued before 
him, and under the judiciary act of 1847 
was transferred from him as Circuit 
Judge, to him as Judge of the Supreme 
Court under the new constitution. 

The following is a copy of the petition 
upon which the writ o£ habeas corpus was 
granted. 

To John W. Edmonds, Circuit Judge 
of the first Circuit of the Supreme Court 
of Judicature of the People of the State 
of New- York : 

The petition of P. Barthelemy shows, 
that Nicholas Lucien Metzger is de- 
tained, and imprisoned and restrained in 
his liberty by the marshal of the District 
Court of the United States for the 
Southern District of the State of New- 
York, at the jail of the city and county 
of New- York, and that he is not com- 
mitted or detained by virtue of any pro- 
cess issued by any court of the United 
States, or by any judge thereof, in any 
case where any such court or judge has 
or had exclusive jurisdiction under the 
laws of the United States, or in any case 
where any such court or judge, has or 
had acquired exclusive jurisdiction by 
the commencement of any suit in any 
court of the United States ; nor is he 
committed or detained by virtue of the 
final judgment or decree of any com- 
ponent tribunal of civil or criminal juris- 
diction, or by virtue of any execution 
issued upon such judgment or decree; 
that the cause or pretence of such de- 
tention and imprisonment, according to 
the best of the knowledge and belief of 
your petitioner, is a warrant of commit- 
ment, a copy whereof is hereto annexed, 
marked A, issued by his honor Samuel 
Betts, District Judge of the District Court 
of the United States, for the Southern Dis- 
trict of the State of New-York, under 
pretext of the provisions of the treaty 



between the United States and France, 
called the treaty of extradition, and dated 
the ninth day of November, A. D., 1843, 
against the said Metzger as a person 
charged with some one or more of the 
offences named in the provisions of said 
treaty, having escaped from the jurisdic- 
tion of the government of France, which 
imprisonment, your petitionee submits, 
is illegal for want of jurisdiction in said 
District Judge over the person of said 
Metzger, or the subject matter aforesaid, 
wherefore your petitioner prays that a 
writ of hahea^ corpus issue, directed ta 
said marshal, commanding him to bring 
the body of the said Nicholas Lucien 
Metzger, together with the tinne and 
cause of such imprisonment and deten- 
tion, by whatsoever name the said Metz- 
ger shall be called or charged before, 
to do and receive what then and. there 
be considered concerning said Metzger. 
Dated the second day of March, 1841. 

O. Hoffman and N. B. Blunt, for 
Metzger. 

Butler, ( U. 8. District Attorney,) for 
the United States. 

Cutting and Til/ou, for the French 
Government. 

Edmonds, J. — This case involves tie 
question whether the President of the 
United States has authority, by virtue of 
mere treaty stipulation, and without an 
express enactment of the national legis- 
lature, to deliver up to a foreign power, 
and virtually to banish from the country, 
an inhabitant of one of the sovereign 
states of our confederacy. 

The importance of the question has 
weighed heavily upon me during the 
whole time that the case has been be- 
fore me. 

The right is claimed, and has been 
exercised, by that high functionary in 
this instance ; its exercise is demanded 
by the French Government in the name 
of the treaty between the two nations 
and a branch of the federal judiciary 
has sanctioned it. 

Amid this imposing array against faim, 
the prisoner, a resident among us and 
entitled to the benefit of our laws, has 
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thrown bimself for protection npon state 
sorerei^^y and demanded tfae interpo* 
tition of its authority between him and 
the exercise of this extraordinary power. 
To that protection he has a right, in 
common with every inhabitant of our 
state, and it becomes my duty, as one of 
the state judiciary, to see that he sus- 
tains ho injury in its exercise. 

The apprehension that out of the dis- 
charge of this duty there might spring a 
conflict between national and state au- 
thority, has not been without its influ- 
ence on my mind, causing me to pause 
long and weigh well any decision which 
I nii^ht make. Presenting to my mind, 
as this case d6es, the picture of the whole 
authority of the nation, claiming and en- 
forcing the surrender of the itidiyidual 
on the one hand, and personal liberty 
demanding prbtectiort against the exer- 
tion of extraordinary powe^ on the other, 
I hare not been free from anxiety as to 
the conclusion at which I might arrive 
and the consequences which might flow 
from it. 

The question is, in a great measure, 
under otir institutions, anomalous, arising 
out of that pe^aliar provision of our na- 
tional constitution which declares tliat 
all treaties made under the authority of 
the United Btat^s shall be the supreme 
law of the land. But for this provision, 
and the construction claimed for it, the 
question might justly be regarded as al- 
ready settled by authority. The British 
Gt)vemment, in February, 1843, made 
a treaty with France, identical in this 
regard with the convention between 
France and the United States. The 
British administration and the British 
Parliament did not deem that the con- 
vention executed itself, or that it could 
be executed without legislative enact- 
ment. Hence the statute 6 and 7 Vict., 
c. 75, was passed, which recited this 
clause of the convention f^nd declared 
that it was expedient that provision 
should be made for carrying it into 
- effect, and then enacted that any justice 
of the peace, or other person, having 
power to comniit for trial persons accu- 
sed of crime, See, might examine wit- 
nesses and issue his warrant to apprehend 
the alleged fugitive and commit him to iail 
until de!iver^<\pursuant totherequiaition. 

TOL. ▼. 28 



UDder this statute the Lord Mayor of 
London, in September, 1844, issued his 
warrant for the arrest of an alleged fu- 
gitive from France, who, on being ar- 
rested, was brou^t before the Queen's 
Bench on habetis corpus. That Court 
heTd fhe warrant void, and on being ap- 
plied to, for the purpose of remanding 
the prisoner, as a person accused under 
the treaty, they denied that they had any 
power but under the statute, and if its 
provisions were not clearly complied 
with, they had no power at all in the mat- 
ter. In re Bttset, 1 New Sessions Cases, 
387. 

Here, then, is a decision that, on the 
principles of common law, the treaty 
does not execute itself, and that even the 
highest judiciary in the nation could not 
act under it but in pursuance of a statute, 
and this exposition flows, not only from 
the British courts, but from the British 
executive and the British legislature. 

I know of nothing except the provi- 
sions of the constitution of the United 
States to which I have alluded, which 
can exempt our courts from the binding 
force of the same doctrine, when they 
and the English Courts alike draw the 
principles of their action and the rule 
and guide of their judgments from the 
same fountain of the common law. 

Hence sirises the necessity, in this case, 
of considering the meaning and force of 
this constitutional provision and of inqui- 
rinff how far it does ex proprio vigore^ 
anot without legislative sanction, confer 
upon the oflicers of the national govern- 
ment the power of executing the various 
matters to which it relates. 

In the flrst place it must be observed 
that the provision in question does not 
relate to treaties alone. It is the consti- 
tution itself and the laws of the United 
States, which shall be made in pursuance 
thereof, and all treaties made, or which 
shall be made, under the authority of the 
United States which shall be the su- 
preme law of the land. Cmst art. 6. 

If this provision has this self-acting 
power in regard to treaties, it has it 
equally in regard to the constitution at 
large, and from this consideration we may 
well appreciate the magnitude and in- 
terest of the question involved. 
What is tfae meaning of the suprema- 
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cy here provided for 1 That the power is 
itself oqnnipotent— -self-actiDg and self- 
depend en t alone — and that the func- 
tionary clothed with it, if perchance he 
be the executive, is in that regard beyond 
the controlalike of the judicial and legis- 
lative departments of the government] 
Such must be the result, if that provi- 
sion does give, as is claimed in the ar- 
gument before me, to the constitution 
and to treaties this self-sufficing au- 
thoniy. 

But such, as I understand it, is not the 
true reading of this provision. The 22d 
No. of the Federalist defines its purpose 
in language more felicitous than any 
which I can use : 

'* The treaties of the United States, to 
have any force at all, must be considered 
as part of the law of the land. Their 
true import, as far as respects individ- 
uals must, like all other laws, be ascer- 
tained hy judicial determinations. To 
produce uniformity in these determina- 
tions, they ought to be submitted, in the 
last resoit, to one supreme tribunal." 

• • • "If there is in each state a 
court of final jurisdiction, there may be 
as many different final determinations, 
on the same point, as there are courts." 

• • • ''To avoid the confusion 
which would unavoidably result from 
the contradictory decisions of a number 
of independent judicatories, all nations 
have found it necessary to establish one 
tribunal paramount to the rest, possess- 
ing a general superintendence, and au< 
thorized to settle and declare in the last 
resort a uniform rule of civil justice." 

• • • " The treaties of the U, S. 
under the present constitution are liable 
to the infractions of thirteen different 
legislatures and as many different .courts 
of final jurisdiction." 

Hence arose the establishment of a 
supreme judicatory, not that it should 
be omnipotent and self-sufficine in its 
power, but that, within its sphere, it 
should be paramount to all other judica- 
tories. Hence, too, the provision in 
question, that the constitution, the laws 
made in pursuance of it, and the treaties, 
should be the supreme law ; not that they 
should be omnipotent and self-sufficing 
in their authority, but that they should 
be paramount over all other authority, 



so that, if when duly executed, they 
should come in conflict with any other 
they should be supreme and paramount 

This is no novel doctrine. But as I 
read the htstory of our country, it bu 
prevailed from the beginning, though 
not now for the first time questioned. 

In the celebrated case of Joaathao 
Robbins, Chief Justice Marshall, thea a 
member of the House of Representa* 
tives, asserted the same claim which ii 
put forth for the government in this caie. 
J3ut he went farther and followed the 
doctrine out to its legitimate results, b; 
insisting that the case was one for Ex- 
ecutive and not judicial decision, and 
that the judicial power cannot extend to 
political compacts, such as the case of 
the delivery of a murderer under the 
27th art. of Jay's Treaty with Great 
Britain. 5 Wheaton, Ajpp, 16. 

In several instances, however, and at 
different periods. Congress has, by in 
action, given a different construction to 
this provision of the constitution. 

A few instances will suffice. 

The constitution, art. 8, § 2, declans 
that the judicial power shall extend, 
among other things, to all cases affecting 
ambassadors, other public ministers and 
consuls, and that in those cases, the So- 
preme Court shall have original joria- 
diction. It might well be supposed, that 
if any power in that instrument, wbich 
is to bo the supreme law of the land, 
could be thus self-acting, it would be 
the power thus explicitly conferred. 
Yet in the judiciary act of 1789, § \^ 
Congress provides for the exercise of 
this jurisdiction, both for and aj^ainstam* 
bassadors and other public ministers. 

So, too, the constitution, art. 4, \ ^i 
provides that fugitives from justice shall 
on demand of the executive of the state 
from which they Lave fled, be delivered 
up to be removed to the state having JQ- 
risdiction of the crime. 

This provision also of the suprooe 
law of the land might be supposed to 
execute itself, yet Congress, in 1793, pa^ 
Bed a law upon the subject, in order to 
carry it into effecL 

The origin of this law is a striking 
illustration of the interpretation which 
prevailed at those early days. 

It grew out of a demand made by tbt 
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Governor of PeoDsylyania upon the 
OoTMrnor of Virginia for the Burremler 
of a fngidve firom justice. With that 
demand the Executive of Virginia ro- 
fneed to comply, for one reason, amone 
others, because Congress had not passed 
aoy statute to execute this provision of 
Ae supreme law of the land. The opi- 
nioD of the attorney general of Virginia 
aeeuming that position, and the reply of 
the Executive of that state sanctioning 
it, were communicated to Congress by 
President Washington in October, 1791, 
and out of that state of things flowed 
the statute which has for more than half 
a century governed the whole action of 
our citisens in that regard. — American 
StaU Papers, vol. 20, p. 38. 

If the claim now asserted is well foun- 
ded now, it was so then, and if well 
founded, then indeed were this statute 
and that also« which came into existence 
at the same time in regard to fugitves 
from service, worka of idle supererroga- 
tion on the part of Congress. 

So, too, the same article of the consti- 
tution provides that persons held to 
service or labor in one state, escaping 
into another, shall be delivered up on 
claim of the party to whom such service 
or labor may be due. 

This provision, too. of the supreme 
law, so far from executing itself by virtue 
of its supremacy, is helped out and car- 
ried into effect by the same law of Con- 
gress, and spruttg from the same neces- 
aity for legislative action which was then 
eooceded. 

So, too, the article of the constitution 
art 8, & 3, which declares it to be the 
duty or the President to take care that 
the laws be fiitithfully executed, is helped 
out and carried into effeet by the act of 
1795, which gives htm authority to call 
oat the militia to suppress insurrection 
in any of the states. 

These are all provisions of the consti- 
tetioe-— the supreme law of the land, 
wtich Congress has at an early day 
deemed it neceasary to legislate upon, 
for the Durpose of carrying into effect. 

And It may well be asked, why this 
neeesaity, if this supreme law was, by 
virtue of its supremacy, self sufficing, 
and did execute itself without legislative 
interpeaitiont 



Such also has been the action of Con- 
gress and the interpretation of the na- 
tional government in relation to our 
treaties which are also the supreme law. 

In 1788, a convention was entered 
into between France and the United 
States, providing for the arrest and sur- 
render of deserting seamen, in which it 
is provided that for that purpose the con* 
suls shall address themselves to the 
courts, judges and officers competent, 
and demand said deserters in writing, 
&C. And all aid and assistance to the 
said consuls shall be given for the search, 
arrest and seizure of said deserters, who 
shall be kept and detained in the prisons 
of the country, &c. In 1824 a similar 
treaty was made with the Republic of 
Columbia, and from that time down to 
1845, various treaties with nations in 
Europe, Asia and America have been 
made, containing the same provision as 
to deserting seamen. 

Specific as is this provision in these 
various treaties— -pointing out as it does, 
even the manner in which the power 
shall be exercised. Congress and our 
government have been so far from regard- 
ing it as capable of executing itself, that 
in 18*39 a law was passed in language 
scarcely more particular than the vari- 
ous treaties, providing for carrying them 
into effeat. This act is understood to 
owe its origin to the fact thut so distin- 
guished a jurist as Judge Story, refused 
to execute one of the treaties until Con- 
gress had legislated upon the subject. 
A marked instance of a similar charac- 
ter is of more recent occurrence. We 
hcve a treaty with Spain providing 
against privateering* ana declaring that 
if any person of either nation shall take 
a commission as privateer or letters of 
marque, he shall be punished as a pirate. 
Yet Congress and our government did 
not regard this treaty, though the su- 
preme Taw of the land, and distinctly de- 
nning the offence as piracy, and thus 
bringing it clearly within the jurisdiction 
of the federal courta» as sufficient to exe- 
cute itself, but on the 3d of March, 1847, 
passed a law in the following words : 

An Act to ■provide for thepunuhmeni of 
piracy in certain caeee* 

Be it enacted by the SeifuUe and Home 



ii2 



Mtm veswf.Yoax lboal oaBEnvmu 



N. Y. Saprem« Coort.— In th« matUr of tfleMM Utekm MelKg«r. 

of Representativei of the UnUed Suaeiqf\ In tb« K S. t. .^Arraf Miio, (6 Petm, 
America in Congrea auembled^ ThAt 734,) tkat Oomt aibmed tlM wm d«& 
any subject or citizen of any foreign trine and again speak of a tceaty whidi 

» & eoDtract betweea two natioas, die 
stimiktioiis of whkh oiust Im eiMv- 
tea by an act of Congreae before it cm 
beeoine a rule fbr tbeir deeisioo. 

These two caaes niwslved the tretty 
with Spain of 1819^ and they graw out 
of the words used in it, diat ceTUio 
grants ''shall be ratiied and ooifinn. 
ed."" TfaeCourt held that if these words 
imported that those titles "are here- 
by ratified and confinned," then tlw 
treaty by virtue of iu beix» the sopreme 
la Wy operated/^€r u to ratify and eoBfira, 
but if they imported a eostraot, that tbey 
should at some future period he ntiM 
and confirmed, then t£e traaty did not 
execute itself, but it mast be exeoeted bj 
an act of Congress before it could becone 
a rule for the decision of the Oourtt. h 
other WGords, wher« die treaty ia a coDtntt 
to be perfi>rmed injwimro, die Ba^lisknih 
as laid dovirti by Lord Demnan in 1 A<v 
£1^. Ca. ia applicable, the- Courts htre 
not any power but under the statute, tnd 
if its proyisiMtos are not clearly complied 
wiib, they have no power at all io the 
matter. 

The Supreme Court of tke (J. S. « 
third time, in refn^nce to those wotds, 
reitetate the dieotrme. In the V.B,y. 
Pmekemmm, (7 Peters, 87,) Ck J. Mar 
shall says, that although the wenk *'iUl 
be ratified and confirmed '* are propcrij 
words of contract aipmhtrng/br mmu^ 
ture legislative act, they are not bccsms* 
rily so. They may iapovt that (hey 
shall be ratified and confirmed by £oroB«f 
the instrument itself; 

In the latter stgnificatioo of the tentf, 
in a country wbM« the treaty is the m- 

ereme law of the la»d, it may percbtBte 
e well said that the treaty eKecnies it- 
self But this provision in the conrss- 
tion with Prance under whish this pri- 
soner is held, can in bo such aoose he heU 
to execute itsel£ It nerer w«e imendsd 
«o act ^» preeeitH, It was a contract be- 
tween tiie two natioas to be oaesttfsd 
only ii^Jkimot and in the language of 
principle, of the ac|tMin of Concvess and 
the deeisibos of tbo Federal J udiciacy. it 

wiik- 
ds« 



' state, who shall be found and taken on 
the sea, making war ppon the United 
States, or cniising against the vessels 
and property thereof, or of the citizens 
of the same, contrary to the provisions 
of any treaty existing between tne United 
States and the state of which such per- 
son is a citizen ot subject, when by such 
treaty such acts of such persons are de- 
clared to be piracy, may be arraigned, 
tried, convicted and punished beiVwe any 
circuit court of the United States, for the 
district into which such person may be 
brought, or shall be found, in the same 
manner as other persons charged with 
piracy may be arraigned, tried, convic- 
ted and punished in said court 
Approved March 3, 1847. 
So far as the Supreme Court of the 
U. S. have acted on this question, they 
seem to have adopted die same princi- 
ple. In Foster v. Nelson, 2 Peters, 314, 
they declare that a treaty is in its nature 
a contract between two nations, not a 
legislative act. It does not generdUy 
affect of itself the obiect to 'be accom- 
plished, especially so nir as its operation 
is infraterritonal, but is carried into exe- 
cution by the sovereign power of the re- 
spective parties to the instrument. In 
the U. S. a diJBTereht principle is estab- 
lished. Our constitution declares a 
treaty to be the law of the land. It is 
consequently to be regarded in pourta of 

justice as equivalent tc^ an act of the Legis* 

lature whenever it operates of itself with- 
out the aid of any legislative provisions. 
But when the terms of the stipulation 

import a contract, when either of the 
parties engages to perfbrm a particular 
act, the treaty addresses itself to the po^ 

litical, not to the judicial department, 

and the Legislature must execute the 

contract before it can become a rule of 

Court. And speaking of the particular 

treaty then under consideration, they 

add, " Yhie seems to be the language of 

contract, and if it is, the ratification and 

confirmation which are promised, must 

be the act of the Leralatiue. Until 

such act shall he passed, the Court is not 

at liberty to disregard the existing laws [scipolatod for fattiae 

on the subject. I out which, as the Qne&fa 
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•€limww, tbe Coum liave no power At &11 
in iba matter. 

In the debate in Copgres^ on tbe Jon- 
ethat) Robbins matter, it wa^ stated tbat 
t^raaident Waabiagton bad entertaioed 
doubta wbetber tbe extradition qUuBe in 
Jay'a treaty qould be executed wHbout 
legialative action. And in 20 Sergt.and 
Rdwle^ 135, tbe Supreme Court of Penn- 
•yWania express tbe same doubt, and de- 
clare tbat the opinion of the executive 
bitberto bad been tbat it bad no power 
to act. 

In tbe case of Prigg v. Commmiufealth 
qfPtnn,^ (16 Peters, 624.) the provision 
of the cooetittttion as to the surrender of 
iogttives from service was under consid- 
eration. Story, J., in delivering tbe 
opinion of tbe Court, speaking of tbat 
emuse Vbich enacts that tbe fugitive 
shall be delivered up on claim of tbe 
party to whom snch service may be due, 
says, '* We think it exoeedingly difficult 
if not impracticable, to read this lan- 
guage aod not to feel thaf it contempla- 
te4 some farther remedial redress than 
tbat which might be administered at tbe 
bands of the owner bimselfi- * * i* 
They require the aid of legislation to 
protect tbe right, to enforce the delivery 
and to secure the subsequent posaesaion 
of tbe slave." 

And tbe Court in that case, in adjudi- 
• mating upon language very similar to 
that contained in this treaiy» declare tbat 
tbe oon^titntion does exeoate, itself so far 
aa to estaUtsb tbe absolute right of the 
^mmtv to recapture bis slave, but tbat to 
enforce the right the aid of legislation is 
required. Anid by parity of reasoning, 
^mlnlei we may regard this treaty as exe- 
cuting itaelf so fares to establish the right 
mi tbe French Government to the sur- 
paader, legislation is required to enforce 
tJi» delivery aad secure the subsequent 
pdsaesaion oi tbe fugitive^ 

Tb»want of this legislative sanction 
oo wbiob so much stress is laid, is not 
■mre maitter of ibrau It is a substantial 
right and involves too deeply the liberty 
of the oitiaen to be dispensed with. 

Tieaties bytiur gonemraent are made 
hy the executive without the sanction of 
tbe Legialatiire. Tbe extradition pro- 
vided for by thiii convention with France 
ia. net confined tt> the auibjeets of France, 



An American citizen may be demanded 
by tbe French Government, and our £x* 
ecutive may, on such demand, banish a 
native of our soil-^nay, if one, then hun- 
dreds. And it becomes us well to pee 
that power so great should be properly 
guarded. 

There is another consideratioa flowing 
from this view of tbe case. Neither the 
constitution, tbe laws nor the treaty, 
which together constitute the supreme 
law as to this case, provide for tbe inter- 
position of the judiciary in the e^rcise 
of this power. On the other band the 
ti'eaty provides that on tbe part of tbe 
United States the surrender shall be 
made only by the autbority of the Ex- 
ecutive thereof. And although the Ex- 
ecutive b^s, in this case, with great pro- 
priety, invoked tbe aid of tbe judiciary, 
yet he has done it in such a manner tbat 
the decision of the subordinate tribunal 
appealed to cannot be reviewed in the 
court of dernier resort and therefore be- 
comes final. 

And if the right claimed in this duw 
for the Executive to act in tbe matter 
without legislative sanction, be once 
firmly established, I cannot discover any 
provision in the supreme law which ren- 
ders it necessary for him to seek the aid 
of the judiciary. It mf^y be convenient 
for the Executive to resort to the ma- 
chinery of tbe judiciary or the incumbent 
for the time being may entertain such a 
sense of duty as to induce such a rer 
sort ; but tbe right once established SiS 
now claimed, it must necessarily l^ecome 
a matter of. discretion with the Execu- 
tive, whether he will require the assent 
of either tbe legislative or judicial de- 
partments to bis surrendering to a for- 
eign government any person native to 
the soil, or immigrant, whom it may 
please to demand as a fugitive from jus- 
tice. 

In the abseace of any statutory provi- 
sion, the Executive can resort for the 
rule of its aotioa only to the treaty* Tbe 
treaty with France nowhere provides for 
a resort to tbe judiciary. Persons accu- 
sed of crime shaU be delivered up, prx>- 
vided that this shall be done only when 
the fact of the commission of the crime 
shall be so established, as tbat tbe laws 
of the country would juatify their apf^e- 
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hension and commitment for trial. How 
established, and before what tribunal ? 
It is the Executive alone who can surren- 
der, and if the treaty alone is to be the 
guide of his action, then when he be- 
comes satisfied that the commission of 
the alleged crime is established, whether 
that be with or without the aid of the 
judiciary, he can surrender. 

Such is the claim presented before 
me, and, if established, then is the liber- 
ty of the citizen, at least as respects ex- 
tradition, subjected to Executive discre- 
tion to an extent that is calculated to 
alarm even a country where fraedom in 
the aggregate is so common that its in- 
vasion in detail is too often and too ea- 
sily disregarded. 

To meet an objection so formidable in 
its character, it is urged that the aid of 
the judiciary must of necessity be invok- 
ed in the execution of the treaty. 

I have already had occasion to decide 
in this case, that the state magistrates 
have no original authority in the matter. 
Not having seen any reason for changing 
my opinion, and that opinion having 
been acquiesced in by all parties con- 
cerned in this matter, it must be regarded 
as pro tanfo the law of this case. The 
remainine question then is, whether any 
of the federal magistrates have the au- 
thority 1 The question may well be put 
still broader, and comprehend not mere- 
ly the inquiry whether the federal judi- 
ciary may entertain jurisdiction, but also 
whether it ought not to be the duty of 
the government, and the right of the 
prisoner, to make the appeal to them. I 
will not stop, however, here to consider 
that question, but pass at once to the 
simple topic of the authority of the fed- 
eral magistrates, voluntarily or other- 
wise, to act in the matter. And this topic 
need not be discussed any farther than 
to the extent and as to the manner in 
which the authority has been exercised 
in this case. 

It must then be observed in the outset, 
that the action on which the prisoner 
was committed, was not the action of 
any court, but of a District Judge as 
such. The arrest, examination, and com- 
mittment were none of them the act of 
the District Court, but of the Judge as 
such at Chambers, or aa committing ma- 



f gistrate. It is important to keep this ftct 

in mind, as it is one of the main groundi 

' on which the U. S. Supreme Court re- 

I fused to this prisoner his application for 

I the writ of habeas corpus, and it brings 

jus to the real question in this case, 

whether a District Judge, not sitting in 

Court, has the power to aid in carrying 

a treaty into effect. 

Marshall, in his speech in the Robbiu 
case, repeatedly denied the authority of 
the judiciary in every form. That wai 
the second proposition he maintained: 
5 Whe€U, App, 16 — which was that the 
case was a case of executive and not ju- 
dicial decision. He proceeded to refute 
the position of Mr. Livingston, that the 
judicial power of the United States ex- 
pressly included that under considera- 
tion. He maintained, (page 77,) that the 
judicial power cannot extend to politial 
compacts, as the establishment of a 
boundary line, &c., or the case of tbede> 
livery of a murderer, under the 27th art. 
of our present treaty with Britain, and 
he proceeded with this language : " Tlie 
gentleman from New- York has asked, 
triumphantly asked, what power exists 
in our courts to deliver up an individual 
to a foreign government 1 Permit roe, 
said Mr. Marshall, but not triumphantly, 
to retort the question. By what autfaoritj 
can any court render such a judgment! 
What power does a court possess to 
seize any individual and determine that 
he shall be adjudged by a foreign tribu- 
nal 1 Surely our courts possess no such 
power. Yet they must possess it, if this 
article of the treaty is to be executed by 
the courts." And he concluded with 
the remark, " The case was in its nature 
a national demand made upon the na- 
tion. The parties were the two nations. 
They cannot come into court to litigate 
their claims, nor can a court decide on 
them. Of consequence, the demand is 
not a case for judicial cognizance." 

Again, (on page 28,) he says, It is then 
demonstrated that according to the prac- 
tice and according to the principles of 
the American government, the question 
whether the nation has or has not bound 
itself to deliver up an individual cbareed 
with having committed murder or for- 
gery within the jurisdiction of Britain, is 
a question the power to decide which 
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rests alone with the Execative depart- 
ment. 

The inference from that debate and its 
results, is as fair, perhaps, as any other, 
that the majpirity of Congress who went 
with him on that occasion, and in the 
language of Judge Story, '* put the ques- 
tion at rest forever," intended to sustain 
that as well as the other principles which 
he then advanced. 

Mr. Marshall maintained that, a treaty 
providing for the surrender of fugitives 
being made, the^ Executive was compe- 
tent of itself, without judicial or legisla- 
tive aid, to execute it. How far he is 
competent without legislative aid, has 
already been shown from authority, up- 
on principle and by the action of the 
Government for 50 years. And the U. 
S. Supreme Court, in the case of Holmes 
V. Jennison^ 14 Peters, and more recent- 
ly on the application of Metzeer for a 
habeas corpus, have recognised the ne* 
cessity of judicial action. 

But then the questions recur, whence 
do the judiciary derive their authority to 
act in the matter 1 Who is to set them 
in motion, and what is to regulate aod 
control the form and manner of their 
going 1 And how are the rights of the 
accused to be protected ? 

These are important questions under 
our state constitution, which declares 
that no man shall be deprived of any of 
the rights or privileges secured to him, 
unless by the law of the land or the 
judement of his peers. 

The learned judge, upon whose war- 
rant the prisoner was committed, evi- 
dently has strong doubts upon this sub- 
ject, though he thinks them capable of a 
satisfactory solution. But the solution 
which he discovers is applicable only to 
courte of the U. S., not to the Judges 
acting out of court, and he seems to 
have overlooked the distinction which 
the Supreme Court have since rendered 
so important, as on that ground to deny 
to the prisoner the privilege of having 
bis case reviewed in the Federal courts. 
Under that decision, I am not at liberty 
to^ disregard so grave a distinction, and 
aoa compelled to inquire, if, perchance, 
the courts have the power, does it follow 
that the Judges out of court possess it 
alao 1 If so, whence does it flow 1 Not 



from the constitution, for that is silent on 
the subject-^not from the treaty, for that 
is equally silent — not from any express 
statutory enactment, for the want of that 
has been throughout the whole case the 
ffreat ground of complaint — and not 
from necessary implication from any 
power otherwise granted. 

It seems to me, then, that it can trace 
its origin to no other source than the ne« 
cessity or convenience of the case.— 
When we are brought to this point, then, 
tlv^ whole course of reasoning on which 
was founded my decisioo, that the police 
magistrate acted without authority, be* 
comes equally applicable to the District 
Judge. In the absence of any provision 
of the constitution, of the treaty or of the 
statute, conferring the power upon that 
officer, I am compelled, by the view 
which I then took of the case, and which 
was acquiesced in on all hands, to arrive 
at the same conclusion as to his power. 

It is with unfeigned diffidence, and af- 
ter long consideration, that I have im- 
bibed a view of this case, so different 
from that entertained by the learned 
judge whose decision I am compelled, 
from my position, thus to review. His 
long experience and the hiffh respect 
which I entertain for his judicial cha- 
racter, might have incliued me to yield 
my own conviction to his, if his own 
opinion of the power of the United 
States Court, had oeen clear and decided, 
or if he had at all considered the power 
of a judge out of court ; a distinction, 
I repeat, which has been rendered im- 
portant by the subsequent decision of 
the Supreme Court of the United States. 

There is another view of the case 
which has bad its weight with me, and 
that is the mode of reviewing the deci- 
sion of one of the federal judiciary, which 
is thus brought about. Such review is 
not ordinarily through the state tribu- 
nals, yet I see no way in which it can be 
avoided in this case. I was bound by 
the law of the sovereignty whose min- 
ister I am, under severe penalties, to al- 
low the writ of habeas corpus. It was to 
the prisoner, under our laws, a writ of 
right. The United States Supreme 
Court having denied to him the privilege 
of carrying up the decision of the District 
Judge directly for their review^ he had 
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a right to resort to the state tribunals as 
the conduit through which he can more 
indirectly pass to that ultimate tribunal, 
whose peculiar province it is to pass 
upon all questions arising under treaties 
made by the authority of the United 
States. 

The writ being returned before me, it 
was my duty to inquire into the cause of 
his detention, and that not merely as it 
appeared on the warrant by which he 
was held, but as it might appear from 
any fact alleged before me, to show that i 
his imprisonment or detention was un- 
lawful, or that he was entitled to his dis* 
charge. 2 Revised Stat. 569, § 50. I 
have therefore, of necessity, gone behind 
the matidate of the President and in- 

Suired into the legality of the founda- 
on on which it rested. And finding it to 
be wanting in the legal aliment necessary 
to support it, I have no alternative but 
to declare that the prisoner cannot law- 
fully be held under it. 

It will be observed, that I have in this 
opinion omitted to discuss many of the 
points raised before me on the several 
arguments, which have been had in the 
case. This omission has not arisen from 
any wanton my part of attention to and 
careful consideration of them, but solely 
from the belief that their consideration 
was not necessary to the determination 
of the case, on which I was to render 
myjudgment. 

There is, however, one topic, on which 
I differ in opinion with the learned Dis- 
trict Judge, which strikes me with so 
much force, that I cannot forbear dwell- 
inga moment upon it. 

The Spanish treaty, which has been al- 
ready alluded to, contained a stipulation 
as to the ratification and confirmation of 
certain grantsof land therein mentioned. 
The English side of the treaty contained 
in that regard, the words *' shall be ra- 
tified and confirmed.'* The United 
States Supreme Court, in construing 
those words in Foster v. NeiTson, 2 Peters, 
253, held that they imported a contract 
to be perfoimed at some future time, 
and therefore, as has been already men- 
tioned, required legislation before that 
part of the treaty could become a rule 
for the courts. 

That treaty again came before the 



court, in United States v. Pereheman, 7 
Pet. 87, when it was said that the treaty 
was drawn up in the Spanish as Well ai 
the English language. Both were origi- 
nals and were unquestion^y intended 
by the parties to be idefitical. The 
Spanish had been translated, Andtbey 
then understood that the article (of tlief 
treaty,) as expressed in that language, 
was that the grants " shall remain rati- 
fied and confirmed," &c. The court 
then holds, that if the English and Span. 
ish parts can, without violence, be made 
to agree, that construction which estab- 
lishes this conformity ought to prevail. 
No violence is done to the language of 
the treaty by a construction which con- 
forms the English and Spanish to eaeli 
other. Although the words " shall be 
ratified and confirmed" are properly 
words of contract, stipulating for some 
future legislative act, they are not neces- 
sarily so. They may import that they 
shall be ratified and confirmed by force 
of the instrument itself. When we ob- 
serve that in the counterpart of the same 
treaty, executed at the same time, by the 
same parties, they are used in this sense, 
we think the construction proper if not 
unavoidable. 

To apply that principle to the case in 
hand. 

The convention with France, under 
consideration, is drawn up in the FrencB 
as well as the English language. In tbe 
latter language, when the party to be 
surrendered is spoken of, he is twice 
spoken of as the person '• charged" and 
twice as the person •* accused." In tbe 
French counterpart, the expression is 
uniformly accuse : ** les indiviaus accus^i" 
— ** les individus qui accusis** — " les indi 
vidus qui seront accuses** — " L^individu 
ainsi accuse" 

It appears from the opinion of tbe 
learned district judge, that it was claimed 
before him that this French phrase was 
equivalent to the term in our law in- 
dicted or arraigned, and that it was 
proved before him that such is the under- 
standinff of the terhi by the bar and the 
courts m Prance : inculpe and prevcnut 
designate persons against whom crimi- 
nal charges or proceedings are instituted 
up to the period when the charges are 
acted upon by the Chambre des mites en 
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accusation, and an accusation is decreed 
by it, and then and not befora they bo- 
come aoauees. Code d*vuL CWm. ArtB. 
127, 128, 241, 265. 

The same question, then, arises here 
that arose under the Spanish treaty, 
which language is to prerail in the coo- 
straction % It the English, then a party^ 
merely " charged" or " accused" before 
the committing magistrate may be de- 
manded. The prisoner is in that precise 
situation. He has been, charged or ac- 
cused belbre a magistrate authorized to 
arrest, and nothing more. But if the 
Frent^ phrase is to prevail, then the 
prisoaer does not come within tbe treaty, 
because he has never been indicted or 
arraigned, never been mis em mecusatkni. 

There is a great diflbrence in the 
French practice, as well as in oors, be- 
tween a person merely charged with a 
cnitM and one who has been indicted ; 
between mculpe and accutee. There is 
much more solemnity in the latter than 
in the former, more probability of guilt ; a 
fimher progress toward conviction has 
been attained, and the qoestioos both as 
to the guilt of the prisoner and the na- 
ture Of the offence, no longer rest merely 
QpoQ the untried and uninvestigated 
complaint of a party, but have been in- 
vestigated by the proper tribunal, the 
grand jary or the C^eim^e dee miaee en 
aocueatitm^ and probable cause for the 
accusation been daly fonadv and the na- 
ture of the ofience charged duly defined. 

This is an important consideration, for 
it is not every offence with which a per- 
son may be charged, for whieh he can 
be surrendered. It is only a few speci- 
fied cases, and it often beeomes an ex- 
tremely difficult question for courts, even 
after the fieict is established, to ascertain 
the nature of the oftence growing out of it. 
In this case, it is very difficult, if not 
quite inpracticable, for an American 
lawyer to deterosiae whether the act 
charged upon ^e prisoner was forgery 
under the French law. If the matter 
bad passed through tbe Chumbre dee 
fnime en aooiuatient and the prisoner had 
been em en aeenra^m, had become euentr 
see, it wonld have been judicially deter- 
mined tliat if the prisoner had done the 
meu imputed to faimr it would coastitiite 
the crime of forgery, but now the coi»* 
▼01. V. 29 



pltaion of the act, whether forgery or 
net, rests in a great measure, if not 
sol^, on the charge of the complainant. 
So, too, under our law, it is often diffi- 
cult to define the boundary between 
breach of trust and constructive larceny 
between mei*e fraud and the felony of 
obtaining money under false pretences. 
And when we come to the exercise of so 
important a duty as the surrender of a 
native or naturalized citizen to the de- 
mand of a foreign nation, to be tried in 
a foreign judicatory, shall it depend on 
the complexion whieh the anger or mal- 
ice of the complainant mav give to the 
case, or shall it obtain its hue from the 
investigation which the grand jury or 
the Chambire de ConeeU may subject it to 7 

These mqui ries are too import- 
ant to have escaped the attention of the 
contracting parties, and hence we find a 
phrase, having a definite meaning in the 
French code, entirely inconsistent with 
tbe idea of allowing so important a con- 
sideration as extradition to rest upon the 
color which the complainant may give 
the matter, purposely, repeatedly and 
carefully usea, in a manner, which, under 
our law, gives it controlling influence 
over both parties of the treatv. So that 
a person demanded of the French Gov- 
ernment by ours» would not be surren- 
dered, unless he had been indicled or 
mie en accueatwn. At all events, the 
French Government might so act with 
great propriety, and point to the lan- 
guage It had carefully used in the conven- 
tion as a perfect anewer to the demand. 

Entire reciprocity was evidently aim- 
ed at by both parties, and I cannot con- 
ceive a reason why the language of the 
Supreme Court, in regard to tfase Sp«uiish 
treaty, does not apply here with equal 
force, and why I am not bound to hold, 
as the Supreme Court then held, that if 
the English and French parts can with- 
out a violence be made to agpwe, Uiat 
construction which establiflfhes this con- 
formity ought to prevail, and that no vio- 
lence will be done to the language of the 
treaty by a construction which conforms 
the ISngUsfa and Frendi to each other. 

If this construction is to prevail, then, 
it is inevitable that tbe prisoner is not 
within the treaty, and cannot be demand- 
ed by the FrenA Govecnmeat» nor eur- 
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rendered by the American, but is entitled 
to the protection of the laws of this state 
against the attempt to surrender bim. 

The conclusion, then, at which I have 
arrived is, that the prisoner is not a party 
accused—- mu en accueatian — ^within the 
meaning of the treaty, and that the Pre- 
sident cannot execute the power of extra- 
dition without both legislative and judi« 
cial sanction, and I acknowledge that 
the conclusion commends itself to my 
. favor, because of the protection it is cal- 
culated to afford to personal liberty 
against Executive authority. 

The prisoner must therefore be dis- 
charged. 



Qwcxa%at£z (Sottrt. 

[New- York Cit^,] 

Btfora the Honorable CHARLES Mc'VEAN, 
Surrogate. 

In the matter of the Final Settle- 
ment OF THE ACCOUNTS OF JoEL S. 

Oatman, Execittor OF James Scott, 

DECEASED. 

▲n ezecntor haa the anthority to conponnd and re- 
lease the debt of hie testator. It is bis duty to do 
so when the interests of the estate require it 
When an executor compounds and releases a 
debt dne to his estate in good faith, he is in equity 
only aecomitaUe for the amounts he receiTea. 
The Surrogate's court, in adjusting the aocoonts 
of executors, acts as a court of equity. 

The terms *< personal property," as used in the stat- 
ute, directing the executor to pay debts and lega- 
cies, are used in their common law sense and do 
not inclode, within their meaning, choses in action. 

, That statute neither confers the authority to sell 
nor impairs the right to sell — it merely makes it 
the duty of the executor to sell in the cases men- 
tioned. 

The anthority of the executor to sell every species 

I of peroonal property of the estate, is co-exten- 
sive with that which the testator possessed in his 
life-time. 

It seems that in case an executor sells a debt dne 
to the testator, prudently and in good faith, he is 
accountable only for the amount be may have re- 
eeiTed for such debt, being less than the whole 
sum. 

The promise to pay, implied from valuable services 
rendered, must be answered by satisfactory affir- 
mative evidence that they were gratuitously ren- 
dered, before the right of a claim can be defeated. 

The circumstances of this case sufficient- 
ly appear in the opinion. 

P. Reynolds, for the executor. 



BL M. Wutemt for legsiees. 

The Surroqate.— The executor sub- 
mitted his final account of proceedingi, 
including also a personal claim against 
the estate of the testator for allowance 
and settlement. The residuary legatee!, 
the widow being now deceased, conteit- 
ed both the account and the claim ; and 
the proofs having been taken before me, 
I am now called upon to decide the mat- 
ters in controversy. 

The testator, by his will, gave the um 
and interest of all his property to bit 
wife during her life-time, and so much 
of the principal as might be neceasarj 
for her support. The property whidi 
the testator left, was a judgment for 
$985 36 against Jane Hays, recovered i 
few days previous to his death. A few 
days after his death a bill in chancery 
was filed in the name of the executor in 
aid of the recovery of that judgment, bj 
the attorneys of the testator, in wbicb 
bill several other creditors of Jane Hays 
were parties, and which was filed with- 
out consultation with the executor. All 
the creditors afterwards settled the aait, 
some receiving more in proportion than 
the others, each having made a separate 
settlement. The amount recovered by 
the executor was $600 and the costs, 
and the judgment was assigned to a 
friend. The propriety of this settlement 
has been questioned, and the evidence of 
the counsel of the parties in that contro- 
versy, and of others, have been taken on 
this hearing. As a matter of fact, I am 
satisfied, considering the litigation that 
would ensue, the prosecution of that 
bill before the debt could probably be 
recovered, and the poverty of the estate 
of the testator otherwbe; that the settle- 
ment was made prudently, in good faitb, 
and that the best interests of the estate 
were thereby promoted. 

The question has been raised, whether 
an executor has the authority to release 
a debt due his estate or to sell it, and if 
he has so released or sold the same, 
whether he be not liable for the whole 
sum of the debt in his account Tbe 
counsel for the executor has referred to 
the 25th section of the statute (2 £«v. 
Statute, p. 87, 1st ed.) as affording 
the authority of ^e executor to sell in 
this instanee. 
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The provision is as follows : "If any 
executor, &c., - shall discover tliat the 
debts against any deceased person and 
the legacies bec^ueathed by nim cannot 
be paid and satisfied without a sale of 
the personal property of the deceased, the 
same, so far as may be necessary for the 
paynaent of such debts and legacies, shall 
be sold." This provision confers no au- 
thority upon the executor to sell, neither 
does it restrain him in the general right 
to sell any portion of the personal pro- 
perty. The authority of the executor to 
sell, is now as full and perfect as it was 
before that statute was passed. It is his 
duty to sell in the cases mentioned in the 
statute ; but it was not designed to re- 
strain him in his right or power to sell in 
' any case. Neither can that section be 
construed as recognizing the right to 
sell the debt due the testator as " person- 
al property" required to pay debts. Al- 
though " personal property," as used in 
another chapter of the Revised Statutes, 
would include choses in action. As used 
in this section and chapter, "personal 
property" means jpertonal property at 
common law. 

The authority of an executor to com- 
pound and release a debt has never been 
questioned. It has been contended, how- 
over, that on a trial at law, on a devasta- 
vit, he would be held accountable in all 
cases for the amount of the debt released, 
regardless of the amount received. The 
rule was always otherwise in equity. 
It is useless to inquire whether the rule 
at law, as contended for, ever existed, as 
this court in this matter proceeds on the 
principles of equity, which are the prin- 
ciples of the law itself as now modified 
by the Revised Statutes. Even if the rule 
existed now, at law, it is a mere relic ; 
for a court of law can, in no case, issue 
an execution, except on an order of the 
surrogate's court, on adjustment of ac- 
counts in the latter court. 

An executor is not only bound to com- 
pound and release a debt when the in- 
terests of the estate require it,' but he 
would be guilty of culpable neglect if he 
should fail to do so aud lose the debt. 
He is bound to act in such case as a dis* 
creet and prudent man would act, 
were the debt his own. 3 P. WU- 
Jiam,3Bh 1 WendeO R. 5B3. 



The mode in which the composition 
was affected, cannot change the result. 
The assignment of the debt>to a friend 
of the debtor, was preferred to a release 
of it, and the estate lost nothine by the 
assignment, more than it would have 
done by the release. I do not mean to 
intimate an opinion, that an executor 
who assigns a chose in action belonging 
to his estate for a sum less than is due 
from the debtor. Is held to account for a 
sum greater th»n he receives. If 'the 
estate lost nothing by the transaction, it 
is inequitable that he should account for 
more than he has received. The legal 
right and authority of the executor, as 
the successor and personal represents* 
tion of the deceasea to sell, is unques^ 
tionable to the extent that the law would 
allow the testator to sell, and such sale 
having been made in good faith, pru« 
dently and discreetly, with reference to 
the condition and interests of the estate, 
I see no reason why he should, in equi- 
ty, be held liable for more than he has 
received, in thus doing an act tending to 
promote the best interests of the estate 
entrusted to his care and management. 
As regards the debt of the executor 
against the estate, which is for medical 
services and attendance, it is satisfacto- 
rily proved that he was the family phy- 
sician of the testator ; thathe as such, at- 
tended him for several years, for which 
he had not received any pay. These 
services being valuable, the law pre- 
sumes a promise to pay. It is compe* 
tent, however, for the opposing party to 
show that the services were rendered 
gratuitously. Some expressions of the 
executor of an equivocal character have 
been testified to, showing that he did not 
intend, or did not expect to receive 
payment for his professional services. 
These expressions are met with the 
proof of the declaration of the testator, 
regretting his inability to pay. It is 
manifestly just that the executor should 
have compensation for his services as a 
physician. There is some uncertainty 
as to the amount, but all the circumstan- 
ces of the case authorize ' me to sub- 
tract something from the account thus 
rendered by him. I do therefore award 
him 8150. Costs to be levied, and not 
to be awarded to either party. 
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tfoitrt of (Common ipUas. 

[NeuhYark City and Comtf/,] 

Btforo the Honorable M. tJLSttOEFFER, Firrt 
lodge, and Jadgot INGKAHAM and 0ALT. 

Dsctiioiis OF March Tbrm, 1847. 

Tba appear«Doe of the defendant be> 
fore tbe justice in luiDtnary proceediagt 
to recover tbe posaeBsion of laod, is a 
waiver of any defect in the affidavit apoii 
which the proceedings were founded. 

McCartky ana Mohegan v. Noble. 

Where the justice before whom the pro- 
ceedings were had, was described as one 
of the assistant justices for the 5th, 8th 
Md lith Wardsof the Cityof New-Tork, 
instead of ome of the assistant justices of 
the City of New- York, the words *' for 
the 6th, 6th and 14th Wards " will be 
treated aa surplusage. Jb, 

A declaration upon a judgment is bad 
upon special demurrer, in which it is 
averred that the proceedings upon which 
the judgment was founded were had in 
the 5th, 8th and 14th Ward Court of the 
City of New- York. It should have been 
averred that they were had 6efi>re the 
assistant j ustice. 16. 

Where a party's name in a pleading, 
is in some places written Mfhegan and 
Jn others Mohe^an, but is in each in- 
stance preceded by the words ** the said^' 
referring back to the original name, 
which is correctly written, it will be 
treated as a clerical mistake, and is no 
^ound of demurrer. lb. 

The right of way is put in issue by the 
pleadings in an action of trespass on the 
case, and the prevailing party at the trial 
is entitled to costs, where the general issue 
of not ffuilty is pleaded to a declaration 
in wliich the right of way is specially set 
forth. It is not necessary that the de- 
fendant should have plead specially, de- 
nying the right of way, or have given 
nodce to that effect under the general 
issue. It is a material averment in the 
delaration, and isrPUt in issue by the plea 
of not guil^. — Wiattrijwnt and James y. 
Ckeiterman. 



Where -a boy crossed die delhndant's 
fence, and entered tipon bis premises du- 
ring the day time in pursuit ef a ball, 
and was bitten by a dog harbored by the 
defendant: Held, that the defendant was 
responsible for the injury, be having per- 
mitted the dog to go at large about bis 
premises in the dav time, kaowtng that 
it had previously bitten a human being 
under circumstances evincing a ferocious 
nature. Sawyer v. Jackson, 

The defendant is not excused in such 
a case« though the boy committed a 
technical trespass in entering the pze- 
mises, and although he haff^kept the dog 
within an enclosure, and placed as a no- 
tice upon the outside ox his premises, 
*' beware of the dog." But otherwise if 
the boy's attention was drawn to the no- 
tice, and he was cautioned not to cross the 
fence, yet voluntarily exposed binoself to 
die dazKger. lb. 

A broker who is employed by buyer 
and seller, by the one to sell and by the 
other to purchase, is the agent of both 
parties, and a memorandum of the terms 
of sale made by him in writing, and de- 
livered to the parties, is the best evidence 
of the contract. But when a broker was 
employed by the defendant to sell a par- 
ticular article, and he called upon the 
plaintiff who agreed to purchase, and 
after such agreement the broker made a 
memorandum of the agreement in writing 
which he delivered to the defendant: Meld, 
that such memoi'andum was not the best 
evidence of the contract, and that plain- 
tiff was at liberty to give parol oTidenoe 
of what took place between the broker 
and himself as to the terms of sale. — Al- 
lan if PoiUion V. Aguira 4* Gahoay. 

Where a contract is made for the sate 
of an article of merchandise, and there is 
a subsequent delivery and acceptance of 
the article agreed to be sold, in whole or 
in part, the contract is valid. Otherwise 
as to the pavment of earnest money, 
which must be paid at the time the 
agreement is made. Ib^ 

The defendant sold to the plaintifT a 
quantity of raisins at a stipulated price, 
with an unterstanSitig, that if any part 
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of the duties paid upon the raisins should 
he remitted, tne plaintiff was to have the 
benefit of it. A portion of the duties 
were remitted and received by the de- 
fendant, for which the present action 
was brought: Held, that the plaintiff 
might recover. Jb. 

It is 0. good plea to an action upoa 
a bastardy bond, that the juatioe berore 
wboas it was taken, fvauduleady ex- 

Sraaded the true intent and meaniDg 
eveoL-^Peopie v. Meme and Ma^» 

No order of affiliatiou is necessary, 
where the putative father elects to give 
the bond. He thereby admits his lia- 
bility, lb. 

A lien is acquired under the lien law 
of 1844, by the filing of the contract, and 
the service of notice thereof, upon the 
owner or his agent. The entries re- 
quired to be made by the county clerk 
in the lien docket, at the time of the filing 
of the contract, are not essential to the 
validity of the lien. The neglect of the 
clerk to make the entries, may render 
him liable to the party injured, but it fur- 
nishes no ground for disturbing the lien. 
^-Frtmnan Sf Wmt v. Arment, 

There are two classes of persons who 
may acquire a lien under this act Those 
who perform labor or furnish materials 
by virtue of a contract with the owner or 
his agent, and tnose who perform labor 
or furnish materials in pursuance of an 
agreement with a person who has con- 
tracted with the owner. The first, or 
the original contractor, acquires a lien 
for work done or materials furnished, as 
well before as after the filing of the con- 
tract and the service of notice. The 
second, or the sub- con tractor, has a lien 
only for what b done afker the filing of 
the contract. ii. 

The original contractor, and the sub- 
contractor canoet enforce their Hen inthe 
aame manner. The former mast pro- 
ceed under tlie Iburfh and fifth seetions 
af the act, the lalter in the aanaer pre- 
acirihed by the tenth section. lb. 

The original contractor may enforce 
his lien at any time within a year from 
the time of the filing of tHe contract and 
^e service ol notice, and is entitled to 



issue execution upon txto juQgment re* 
covered against the owner after the ex- 
piration of thirtv days, the same as upon 
an ordinary ju^ment, hut the sub-con- 
tractor must proceed in thirty days after 
t&e completion of the work, or after the 
materials are furnished, and have the 
amount of the lien adjusted. J%. 

To render the lien of the original 
contractor available, as against the land 
upon which it has attached, judgment 
must be recovered, and execution issued 
within the year. After that time the 
specific lien is gone, and the judgment 
recovered has no other effect than an or- 
dinary judgment against the owner. 
But if a purchaser has bought the pro- 
perty during the year, with a knowledge 
of the fact that the contractor has insti- 
tuted proceedings to enforce the lien, 
execution may be issued against the 
property upon which the lien has at- 
tached after the termination of the year, 
if the Judgment has been recovered 
within Uie year. lb. 

The execution to which the original 
contractor is entitled, does not relate 
back and take effect as upon a judgment 
recovered against the owner upon the 
day upon which the lien attached. The 
provision giving a retro-active effect to 
the execution is confined to the one issued 
to enforce the lien of the sub-contractor. 

lb. 

"When a lien has been acquired for the 
erection of several houses under one con- 
tract, upon distinct lots of land in differ- 
ent streets, there is a specific lien upon 
each house and lot, for the work done, 
and the materials furnished towards the 
erection of each hou3e, which may be 
separately enforced. Where a contrac- 
tor, therefore, who had acquired a lien 
for the erection of two houses in such a 
case, and who bad instituted but one pro- 
ceeding under the fourth and fifth sec- 
tions, and recovered but one judgment 
against the owner, for the amount of 
both liens, directed the sheriff to levy 
the whole amount of the execution issued 
upon the judgment upon one of the 
houses, the execution and levy was set 
aside as irregular. A. 
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ENGLISH CASES 



In Ct)ancers. 

Before the Rirht Hon. Lord Chancellor COT- 
TENHAM. 

The Elbctrig Tblegraph Company v. 
NoTT tmd otheri.^Feb. 10th, Idth, 
17th, 19th and 24th, 1847. 

INJUNCTION. 

The prineiplee upon which the court acts in grant- 
ing or refbnng an injunction, where the legal 
ri^t of the plaintiff aa against the defendant ie 
open to doubt 

The plaintiffs were a company formed 
under an act of parliament (9 & 10 Vict. 
c. xlir.) passed 18th June, 1846, enti- 
tied " an act for forming and regulating 
the electric telegraph company, and to 
enable the said company to work certain 
letters-patent/* This company possess- 
ed themselves of various patents which 
had been taken out by Messrs. Cook & 
Wheatstone, between the years 1837 
and 1846, for the purpose of establishing 
and perfecting a system of telegraphic 
communication by means of electricity. 
In the month of January, 1846, the de- 
fendant Nott (who was subsequently 
joined by other parties) obtained a patent 
for a like purpose; The plaintiffs al- 
ledged that their rights were thereby in- 
fringed ; and on 13th Nov., 1846, filed a 
bill for an injunction. On moving, how- 
ever, before the Vice Chancellor of Eng- 
land, for the injunction on the 13th Jan., 
1847, his honor ordered the motion to 
stand over, with liberty for the plaintiffs 
to bring such action or actions against 
the defendants as they might be advised. 
The plaintifl& now moved by way of ap- 
peal Defore the Lord Chancellor, that 
the order made by the Vice Chancellor 
might be discharged or varied ; and that 
the defendants might be restrained from 
directly or indirectly making, using, ex- 
ercising, putting in practice, or vending 
the inventions and improvements respec- 
tively mentioned in the patents in the 
bill mentioned, bearing date i2th June, 
1837, 21st Jan., 1840, and 8th Sept., 
1B42, or any of them, or any part there- 
of; and from in any wise counterfeiting, 



imitating, or resembling the same, or 
any of them, or any part thereof. Both 
parties supported their case by volami- 
nouB affidavits, made by scientific men of 
the highest reputation, and the state- 
ments were very conflicting on those 
portions of the case which bore upon the 
point of the 'alleged piracy of the plain- 
tiff's invention by the defendants; 

Bethell, Teed, and HetM/leld, for the 
plaintiffs, urged that the infringement by 
the defendants was so evident that there 
was no reason for sending the case to a 
court of law. They suggested, that the 
Vice Chancellor, in refusing the injunc- 
tion, had acted on a misapprehension of 
the judgment of the Lord Chancellor in 
SpoUiitDoode v. Clurke, (2 Phil 154 ; 10 
Jur. 1043.) [Reported ante, p. 142.] 

^uart and T. Webster, for the defend- 
ants, contended that there was no in- 
fringement. 

Bethel, in reply. 

The following cases were referred to 
in the course of the argument i^^Bomitom 
V. Watt, (2 H. BL 489) ; Dunergitr v. 
FeUows, (6 Bing. 248) ; Muntz v. Gren- 
fen, (7 Jur. 121 ; 8 Jur. 206.) 

Lord Chancellor. — This is a case 
involving matter of great public impor- 
tance ; the points which it presents are 
of an interesting nature, and great dili- 
gence has been shown in the discussion ; 
but when the facts are applied to the es- 
tablished rules of this court, there is no 
difficulty in coming to a conclusion as to 
what course it is my duty to take. I have 
often had occasion to express my opinion 
as to what the court ought to do, when 
applied to for the purpose of protecting 
a legal right. I nave said, and in so 
saying I have not departed from the 
principle adopted by my predecessors, 
that, when this court is applied to, if 
there be doubt, it becomes the court to 
be very cautious in the exercise of its 
equitable jurisdiction ^ and this for tvro 
reasons, first because, if the legal title 
fails, the court has interfered without 
cause ; and secondly, and this is the prin- 
ciple reason, because there is no con%- 
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parison between the error in refusinp^ 
and that in granting an injunction, for, if 
granted, it does more injury to the de- 
fendant than not granting it can poosibly 
cause to the plaintiff; and therefore I 
haTO said that the court ought to be very 
cautiouB, where there is any doubt as to 
the legal right. For the purpose of ar- 
gument, it has been said that 1 have car- 
ried this principle further than my pre* 
decessors. I can only say, that, look* 
ing back at what has been done in 
former times, I find that it was car- 
ried by Lord Eldon further than 
I have ever had occasion to carry it. In 
HiU V. Thampstm, (3 Mer. 622), I find 
Lord Eldon saying, " Where the patent 
is but of yesterday, and upon an appli- 
cation being made for an injunction, it is 
endeavored to be shown, in opposition 
to it, that there is no good specification or 
otherwise that the patent ought not to have 
been granted, the court will not, from its 
own notions respecting the matter in dis- 
pute, act upon the presumed validity or 
invalidity of the patent, without the right 
having been ascertained by a previous 
trial ; but will send the patentee to law, 
and oblige him to establish the validity of 
bis patent in a court of law, before it will 

frant him the benefit of an injunction." 
have not had occasion to go so far as 
this. The principle in question, as ap* 
plied to cases of patent right, is open to 
an exception laid down by Lord Eldon, 
and on which I have acted, that, when 
the patent has been used and enjoyed 
for a long time without interruption, the 
course of time becomes prima Jade evi- 
dence affainst all the world, and is 
strongly in favor of the validity of the 
leml right. In HiU v. Thompson, and 
other cases, this has been held as giving 
strength to the patent, and as affording 
a ground for protecting the rights of the 
patentee. I nave adopted this excep- 
tion where the question has not been as 
to the validity of the patent, but where 
other ^circumstances may have rendered 
it doubtful whether the plaintiff was 
right In the present case, then, with- 
out entering into the question whether 
the plaindff has a right to what he 
claims, for I will assume this to be so, 
be stands in the situation of any person 
having a right, as in the case of a copy- 



right. There, if the party is the original 
composer, there is no question of his 
right, but the point is, whether the other 
party has violated it. The plaintiff here 
stands in the same situation as the owner 
of a copy-right, and the question is, 
whether, according to the rule laid down 
by Lord Eldon, and on which I have 
acted, the court may assume this right as 
against the defendant. It .would be 
rash in me if I were to give any opinion, 
coming to a conclusion contrary to what 
is sworn to by the most eminent scien- 
tific persons in this country. If, in a 
question so open to doubt as this is, I 
should interfere with the defendant, I 
should be setting up my own judgment 
in opposition to those, who being prac- 
tically acquainted with matters of this 
description, have deposed, that according 
to all rules and principle, the subject 
matter of the defendant's patent may 
be perfectly new, and unconnected with 
any thing claimed by the plaintiffs. I 
may not be satisfied that these gentle- 
men are right, or that the plaintiffs are 
wrong, but I am satisfied toat the case 
is not one so free from doubt as to justify 
me in interfering. I am desirous of not 
expressing any opinion on what effect 
the evidence may have made on my own 
mind, for as the matter is to be tried, the 
question should be untouched by any 
expression of opinion by me. I there- 
fore, abstain from saying any thing as to 
the inclination of my own mind, which 
indeed, I might not find it easy to state. 
The case falls within the rule, in acting 
upon which, I have thought it the duty 
ot this court not to interfere. The 
Vice-Chancellor is right, and the plain- 
tiff must establish his right at law before 
coming here to ask the interference of 
this court. 



|)rtrojgattt)t tfmrt. 

Before the Right HononUe Sir HERBERT 
JEMNER FU8T. 

Fksbe v. Pbacock.— 6iA August, 1847. 

Moral iniaiiity, or • moral pervernon of the feel* 
ingi nnaocompADied with delmioD, doea not af- 
ford a Mifficient groond to invalidate and nullify 
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tbe fteti of one oo afiected, if no £raud is prao- 
tisMl upon bim, and his ecfientiicity cannot be 
resolyed into intellectnal inianity, the test of 
which is delusion. 

The circumstances of this case, as far as 
they bear upon the point with reference 
to which the case is intended to be re- 
ported, are stated in the judgment. 

PhiUmare and Jenner, for the executor. 

Sir J. DodsoHf Q. A., Addams and 
Harding t for the next of krn. 

Sir H. Jbivner FdsT. — The question 
before the court arises with respect to a 
will, alleged to have been executed by 
Sir Thomas George Apreece, in the 
month of June, 1836. He died upon 
the 30th Dec. 1842, having put an end 
to his existence. At the time of his death, 
he was about 51 years of age, and was 
possessed of realty in the counties of 
Huntingdon, Liecester, Essex and else- 
where, to the amount of between 200,000/. 
and 300,000/., and personal property, 
consisting of a balance at his banker's 
and certain arrears of rent and govern- 
ment annuities, which together make up 
the sum of 20,0001. By the will which 
is in question, the whole of his property 
is devised and bequeathed to trustees for 
sale, the proceeds of which are for the 
benefit of St. George's Hospital. The 
will purports to have been duly executed 
by the aeceased^ and appoints Messrs. 
Freer and Foster, of Lincoln's Inn, trus- 
tees and executors, and gives to each of 
them a legacy of 100/. for his trouble, 
with the exception of which two legacies, 
the whole is to go for the benefit of the 
hospital. The will is propoutided by 
Mr. Freer, Mr. Foster, the other execu- 
tor, havine released his legacy and re- 
nounced his executorship, for the pur- 
pose of being examined as a witness in 
the cause. The party opposing the will 
is Mrs. Peacock, the sister and only next 
of kin of the deceased ; and several al* 
legations have been given in pleading 
facts in support of and in opposition to 
the will The first, afker pleading the 
preparation and execution of the will, 
and the capacity of the deceased, pleaded 
certain exhibits, which were letters con- 
taining the instructions from which the 



will was drawn, and whtefa porpovted to 
be in the handwriting of t^ decetaed. 
Ob this plea Mr. Foster and the three 
subscribing witnesses were Mamined. 
The allegation given ia or on behalf ol 
Mrs. Peacock, consisted of tbircy-cwe 
articles, on which seventy-three witaewei 
were examined. The next allegmtioft 
given in on behalf of the execator, eo«. 
tains the answer to the case set up by 
the next of kin, and consists of thirty- 
six articles, on which eleven witnesses 
have been examined. A furdMr allega- 
tion was given in on behalf of the next 
of kin, consisting of ^yb articles, upon 
which, three witnesses have been ex- 
amined, so that no fewer than ninety-one 
witnesses have been produced, and their 
depositions taken. In addition to the 
evidence in chief, there are the aaewers 
of the parties and the evidence on ero es 
examination, with an almost coontless 
number of exhibits annexed to the allega- 
tions and interrogatories, so that there 
is scarcely a case in which such an accn- 
mulation of evidence has been prodaced 
in this court In the first place, the 
court will observe, that on the evidence 
produced upon the allegation proponnd- 
mg this will, the paper is entitled to pro- 
bate. It is proved that it was drawn up 
from instructions in the hand*writtng of 
the testator ; that it waa executed by him 
in the presence of three attesting wit- 
nesses, who depose to their belief of his 
entire capacity ; therefore, if nothing 
further appeared, notwithstanding the 
disposition which is made of this property 
to the exclusion of his only next of kin, 
and any other relations, either legitioMLte 
or illegitimate, which he may have, the 
proof would be full j sufficient. But the 
case of the next of km is to be considened. 
The allegation eiven in or on her behalf 
sets forth the history of the deceased 
from an early period of life, the general 
purport bein^ to show that the deceased 
was, if not n*om the date of his birth, 
yet at least from a period eommenclng 
shortly after, of unsound mind, and that 
he continued in that state through Itle. 
The earlier articles plead that he was 
strange and eccentric m his conduct and 
irrational in his propensities, as a child, 
and a boy at school, and at a private tu- 
tor's. That he seldom visited bis ea- 
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tates, took no rational interest in their 
laanagenient, and after the year 1823, 
was i^ithout any fixed residence, leading 
a life of irregular and unsettled character, 
moving about from place to place without 
any rational cause or settled puipose. 
That he was shy and suspicious, and 
committed acts of violence, of eccentri- 
city, and of a strange character, which 
are stated to have been absurd, irra- 
tional, and insane. The tenth article 
pleaded that, in the year 1833, whilst he 
was resident in a house at Golder's 
Grreen, to which he had removed under 
an insane delusion that his servants had 
been attempting to break into his apart- 
ment, [this word '* insane " delusion, is 
introduced into every part of this allega- 
tion — ^insane delusion ; because, accor- 
ding to the general doctrine of these 
courts, it is not every unfounded opinion 
which is an insane delusion, or which 
would operate against the validity of a 
will propounded; but it must be, to consti- 
tute a delusion, a belief in that, the ex- 
istence of which no rational person 
would believe; therefore, in order to 
bring the particular idea within the rule, 
it is pleaded to be an insane delusion,] 
and murder him ; he induced his sister 
to exchange bed-rooms with him for 
three nights. The eleventh pleaded that 
he evinced evident gratification in caus- 
ing inconvenience and annoyance to 
others ; took an insane delight in indu- 
cing any poor people whom he met in 
the road, particularly the aged and in- 
firm, to get into his carriage, as if for the 
benevolent purpose of helping them on 
their way ; but, as soon as they were 
therein, driving at a rapid pace as long 
as the horses could be kept at their 
speed, far beyond their place of desti- 
nation, refusing them any assistance, in 
the way of money, or otherwise, for their 
conveyance back, and insanely rejoicing 
in the suffering he had caused them. 
That, in like manner, he had an irra- 
tional pleasure in teazing and tantalizing 
his inferiors, by insincere offers of gifts 
of clothes and money ; took an unnatural 
and childish pleasure in speaking and 
hearing of the pain and suffering of his 
fellow-creatures, and evinced an irra- 
tional gratification, rubbing his hands 
and grinning at any evil tidingB respect- 
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ing them. Now, this is represented to 
be insane and irrational in all these ]»• 
spects, for the purpose of introducing 
what was strongly insisted upon in argu* 
ment, that, if the deceased was not in« 
tellectually insane, he was morally in- 
sane. The case set up, is this — that this 
is a compound case, consisting of delu- 
sion, which is commonly considered as 
a test of insanity; and also of moral in- 
sanity, a doctrine which has lately ap- 
peared in the writings of several pei> 
sons, and seems to be making its way 
among medical men. The next articles, 
down to the thirtieth, plead habits of the 
deceased, and letters vnitten by himi and 
various other circumstances which, it is 
said, are only to be accounted for by the 
disordered state of his mind. The thir- 
tieth, unnatural circulation of the blood, 
evidenced by an undue determination of 
the blood to the head, whilst the pulse 
was unnaturally slow, the head being 
hot in an uncommon degree, the feet 
cold, in a degree equally uncommon. 
That these symptoms, long apparent in 
the life-time of the deceased, indicated 
disease of the brain, which was found to 
be actually the case on a post-mortem 
examination. The thirty-first and thirty- 
second, that the mind of the deceased 
had been long insanely occupied with 
the subject of insanity. The thirty-third» 
that he destroyed himself in December, 
1842, and the verdict of the jury, findine 
him of unsound miod. The thirty-fourth 
and thirty- fifth plead circumstances con- 
nected with the preparation and execu- 
tion of the will. The thirty-sixth, that 
the deceased never appeared to have 
any sense of religion, or even attended 
any place of divine worship, was emi- 
nently uncharitable all his life, and was 
generally so known to be by all his ac- 
quaintance, and that neither St. George's 
nor any other hospital, nor any such or 
a similar institution, was ever subscribed 
to by, or apparently any object of inte- 
rest to, the deceased at any period of his 
life. The thirty-seventh, that his papers 
are in the hands of his pretended execu- 
tors, who refuse access to them; and 
the thirty-eighth generally denies that 
the deceased was, at the time of the pre- 
paration and execution of the said paper, 
propounded, or for some years betore or 
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after, >df soimd tniod and fto forth. This 
is die rahstanoe of the case made in plea 
an the part of- die next of kin ; and it 
doea Beem to furnish an extraordinary 
degree of ecGentricity in the deceased ; 
whether it amounted to insanity or not, 
is the question to be determined, upon a 
consideration of all the circumstances of 
the %ase. The allegation on behalf of 
the executor, in answer to this, after 
pleading generally that the deceased at 
all times managed his own affairs in a 
rational and sensible manner; corres- 
ponded and communicated personally 
with his agents, stewards, solicitors, and 
others ; took all pains to inform himself 
of the nature and character of his rights, 
and all measures for protecting and en- 
forcing the same : ana was at all times, 
until within a short time before his death, 
of sound mind, memory, and understand- 
ing,-— pleaded, that in 1807, he was ap- 
pmnted residuary legatee in the will of 
his elder brother ; that, being then in his 
minority, and no executor being named 
in the will, his father took out adminis- 
tration for his use, and that in 1812, hav- 
ing attained his majority, administration 
with the will annexed was taken out by 
him. That in 1815, he became trustee 
of the sum of 6000/., by an indenture 
under the hands and seals of Mr. and 
Mrs. Peacock, and continued to act as 
trustee until 1823, when he relinquished 
the trust. These are very important 
circumstances for the consideration of 
the court, where much is made to depend 
on the treatment of the deceased by his 
friends and family. Thirty years ago 
Mrs. Peacock regai*ded him as a compe- 
tent person ; in 1807 he was appointed 
residuary legatee in the will of his 
brother, in which capacity in 1812 he 
himself took out letters of administration. 
Then, in 1818, he was high sheriff of 
Cambridge and Huntingdon, and dis- 
charged his duties with ability, and in a 
sound and rational manner. In 1823 
probate of the will of his mother was 
granted to him and his co-executor Mr. 
Ashby, the brother of Lady Apreece, in 
which capacity he acted in all respects 
rationally and sensibly. In 1824 he ap- 
pointed Mr. Miles his land agent, with 
whom he was in the habit of &equently 
tisiting his different estates until some 



time in or about the year 183S, from 
which time his communication with Mr. 
Miles was by letter only; that soch 
communication by letter continued nil his 
death; that on all occasions of meeting 
Mr. Miles he conducted himself sensiblj, 
and that his letters were rational and 
sensible. This is the substance of tbe 
first eight articles. The ninth pleaded 
several circumstances, showing why tbe 
deceased did not reside on any of his es- 
tates. The tenth to the sixteenth refer 
to a dispute which arose in 1834 between 
the deceased and Mrs. Peacock, whether 
he, the deceased, was entitled to soy 
portion under the marriage settlement 
of his father and mother, and which, 
afler some correspondence, was set- 
tled by the deceased assigning a som of 
2000/. upon the same trusts as in the in- 
denture of 1815, with respectto the 6000/. 
So that here is another instance, in which 
the deceased was treated by Mrs. Pea- 
cock and her husband as a rational per- 
son, capable of knowing what was for his 
interest and attending to it. The next 
six articles plead acts of business trans- 
acted by, and letters written to or by, the 
decease, with reference to the sale of a 
house in Manchester Square, his claitM 
as residuary le^tee, under his brother's 
will, on the death of that brothetr^s 
widow, and the allotment of a portion 
of land on the petition of the rector, (a 
relative of the deceased's,) and tbe poor 
of a parish in which some of his property 
was situated. The twenty-second pleads, 
that in 1834 the deceased began to keep a 
letter book, the drafts of the letters being 
usually made by Mr. Freeman, the de- 
ceased's secretary, from written orrcfbal 
instructions or directions of the deceased, 
or, in his absence, by the deceased hio- 
self 5 and the twenty-third pleads several 
parts of the letter-book, which are sUted 
to have been in the hand writing of the 
deceased. The twenty-fourth, in contra- 
diction to what is pleaded in Mrs. Pea- 
cock's allegation, namely, that tbe let- 
ters annex^ to the allegation pjropound- 
ing the will were mere copies, tran- 
scribed by the deceased from originali 
made and entered by Mr. Freeman in 
the letter.book, pleads, that the draf^ <" 
No. 1 was drawn up by Mr. Freeman, 
by the desire of the deceaibed, it panv* 
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mkce of and in conformity with instruc- 
tious given him by the deceased. Now, 
thia letter referred to 13 the foundation 
of the will which has been executed, and 
which Ia propounded. It is a letter to 
Mr. Porster to prepare a will, disposing 
of the property to several hospitals, 
which are there mentioned, and charita- 
ble institutions ; and this paper was com- 
municated to Mr. Forster in the hand- 
writing of the deceased ; it was therefore 
authenticated by the act of the deceased, 
witb a full knowledge of its contents, 
and this cannot be considered, independ- 
ently of the evidence to which the Court 
must presently advert, as not having 
emanated from the deceased, for it has 
been contended that the act was not 
that of the deceased. It altogether ema- 
nated from his own mind, be that mind 
aound or unsound, and acting upon this 
authority it is that the correspondence 
between him and Mr. Forster com- 
ipenc^^ and proceeds to the first execu- 
tion of this will Mr. Forster had been 
the solicitor of the deceased and in the 
management of his concerns for a period 
of twenty-five years ; and on receiving 
this letter he wrote to the deceased, in- 
forming, him that he could not leave 
bis real estates to the charities he in- 
tended ; and then, after inquiries made 
by Mr. Freeman, further instructions 
were given,' in pursuance of which the 
will was drawn up. The twenty-fifth to 
the thirtieth, plead acts of business ; re- 
specting the sale of a next presentation 
to a living in 1839. The thirtieth and 
thirty-first, the bad state of deceased's 
general health, and a medical position 
ms to ascertaining the existence of men- 
tal derangement by an examination of 
the brain after death. Then comes the 
thirty-second pleading, that at the date 
of the execution of the will, Mrs. Pea- 
oock was the only surviving next of kin, 
and was married in 1801 toMr. Peacock, 
a person in affluent circumstances, and 
had no children. That under the will of 
her mother, Mrs. Peacock, on the death 
of the deceased, without issue, became 
entitled to considerable real and personal 
estate. And the remaining articles go 
to the deceased havinv done nothing 
towards altering his will, and to the fin£ 
iQg. of tb^ wiU yn bi» bousA afi^p his de- 



cease. Such is the substance of the 
several pleas, not raising the questioa 
whether the decesed was imbecile, but 
whether he was in an insane state of 
mind, which rendered him incapable of 
doing any legal act whatever. And this 
is a question undoubtedly of very pecu- 
liar difficulty, and requires to be well 
considered with reference to the case of 
the deceased ; for, though the principle 
by which insanity is tested, has been 
often recognized in courts of law, yet a 
great part of the argument turned upon 
what is necessary to constitute, and 
what are means by which soundness or 
unsoundness of mind is to be tested ; and 
the authority of cases decided here as 
well as in other courts, and the opinions of 
medical writers upon the subject of in- 
sanity, have been largely referred to. 
Very learned treatises have been written 
of late years, and, as the authors admits 
a new theory has been introduced since 
the commencement of the present cen^. 
tury; medical authorities now suppose 
insanity to be two-fold, moral and intelr 
lectualy and they distinguish the one^ 
from the other. In the one case, the 
moral, the intellect may remain undis- 
turbed ; in the intellectual insanity, the 
brain is disordered, and the intellectual 
faculties are impaired, tboagh some^ 
times, after death, the brain may betray 
no marks of disease. What, then, is the 
law of this country as applied to thea^ 
cases ? What has been admitted to be. 
the law in the cases to which I must 
necessarily refer? Although the de* 
ceased did conduct himself, upon several 
occasions in transacting business as a 
rational and sensible man, though he did 
carry on a correspondence with solici- 
tors and others on matters of business,, 
and express himself rationally and sensi- 
bly, it cannot be denied that he was io 
the habit of conducting himself generally 
in a most eccentric manner: it cannot 
be denied from the proofs here exhibits 
ed, that he was most eccentric in 
his habits and conduct, to so great a de-. 
gree as to seem to advance upon that inr 
visible line which is said to separate ec- 
centricity from insanity, and make it 
i doubtful whether particular acts are tij 
be ascribed to the one or the other state* 
The difficulty of marking the faQua4^ry 
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bas been felt by all who bare considered 
the subject, whether they belonged to 
the legal or the medical profession ; and 
attempts have been made to distin- 
guish oetween the two, eccentricity and 
insanity. In the books to which I have 
alluded, it has been considered that the 
test was insane delusion. And my learn- 
ed predecessor, in Dew v. Clark, (3 
Add. 90.) expressly states his opinion, 
founded on his own observation, and the 
opinions of others, and guided by what 
had occurred in these and other courts, 
that the true criterion is delusion. De- 
lusion, where there is no phrenzy or rav- 
ing madness, is the true character of in- 
sanity. And it is only a belief of facts 
which no rational person would believe, 
that is insane delusion. I am not aware 
that this test has ever been varied or de- 

Sarted from. Dr. Prichard says, (on the 
ifierent forms of insanity, page 16,) 
** It seems, on the whole, to be the set- 
tled doctrine of the English courts at 
present, that there cannot be insanity 
without delusion ; or, as it is otherwise 
expressed by physicians, without illusion 
or hallucination, that is, without' some 
particular erroneous conviction impress- 
ad upon the understanding, the affected 
person being otherwise in possession of 
the full and undisturbed use of his men- 
tal faculties." It is not necessary to ob- 
serve upon the distinction which has 
long been taken between the legal effects 
of delusion in civil and criminal cases, 
the law established in the former being 
all which the court is called upon to con- 
sider. " The law voids every act of the 
lunatic during the period of lunacy, al- 
though the delusion be extremely cir- 
cumscribed, althopgh the mind may be 
quite sound in all that is not within the 
shades of the very partial eclipse, and 
although the act to be voided can in no 
way be connected with the influence of 
the insanity." This is the law as stated ; 
wherever there is delusion existing at 
the time of the execution of the act, what- 
ever it may happen to be, the act will be 
invaHd as a civil act, provided the delu- 
sion continues permanently fixed on the 
mind, and whether it has any thing to 
do with the particular act to be consid- 
ered or not ; the mind is insane, although 
H nay display soundness with reference 



to particular circumstances and gene* 
rally act in a rational and sensible oibd- 
ner. The arguments of counsel, hov- 
ever, have not been confined to the ques- 
tion, whether there was delusion or not. 
It has been said that insanity is moral 
as well as intellectual, the latter consiat- 
ing of delusions, the former existing 
where the intellectual faculties are not 
affected, or the powers of business, but 
where the reflective faculties are im- 
paired. This seems to be the view taken 
by Dr. Ray, (Treatise on the Medical Jar 
isprudence of Insanity,)and Dr. Prichard. 
Dr. Prichard, in giving his definition of 
moral insanity, thus states it : '* I mean 
to denote by it a disorder which affecti 
only the feelings and affections, or whil 
are termed the moral powers of the min^ 
in contradistinction to the powers of 
the understanding or intellect. And in 
sect. 5, he more fully explains the nature 
and characteristics of this disorder. He 
says, " moral insanity is a disorder of 
which the symptoms are only displayed 
in the state of the feelings, affections, 
temper, and in the habits and conduct 
of the individual, or in the exercise of 
those mental faculties which are termed 
th« active and moral powers of the mind. 
There is, in this disorder, no discoyera- 
ble illusion or hallucination, or false con- 
viction impressed upon the belief similar 
to the delusive or erroneous impress- 
ions which characterize monomania. It 
is often very diflicult to pronounce with 
certainty as to the presence or absence 
of moral insanity, or to determine whe- 
ther the appearances which are supposed 
to indicate its existence do not proceed 
from natural peculiarity or eccentricity of 
character. The existence of moral in- 
sanity is palpable, and easily recognised 
only in those instances in which it comes 
on, as it oflen does, after some strongly 
marked disorder affecting the brain and 
the general state of health, such as a 
slight attack of paralysis, and when it 
displays a state of mind strikingly differ- 
ent from the previous and habitual or 
natural character of the individual. If 
a person of quiet and sedate temper, 
little subject to strong emotions, becomes 
excitable, violent, impetuous, thought- 
less and extravagant to such a degree as 
to sttrpriae hia fHenda waA relatives, a 



THE NEW-YORK LEGAL OBSERVER. 



389 



PrerogatiTe Court — Freer ▼. Peacock. 



suspicion it produced tbat tbis change 
may depend upon a disordered state of 
mind. There are many individuals who 
are subject to alternate fits of excitement 
and depression ; the contrast renders the 
peculiarities of such persons apparent ; 
the fact that thev are so affecled is al- 
ways known to tneir families, but they 
are not suspected of insanity unless the 
affection is very strongly marked." He 
then refers to several cases tbat have 
occurred in his practice in support of his 
opinion of the existence of moral insani- 
ty, bis object being ** to convince his 
readers that there really exists such a 
disorder as that which he has termed 
moral insanity, meaning by that expres- 
sion, a morbid state of the mind which 
consists merely in moral perversion 
without any illusion or the belief of any 
unreal or imaginary fact.'' But howev- 
er well founded this opinion, as to the 
existence of moral insanity, may be in a 
medical point of view, I am not aware 
of any case, decided in a court of law, 
where moral perversion of the feelings, 
unaccompanied with delusion, has been 
held a sufficient ground to invalidate and 
nullify the acts of one so affected. In 
the early stage of Dew v. Clarky an alle- 
gation was given in, and the learned 
judge made some observations at that 
stage of the case not unworthy of atten- 
tion. After having stated the nature of 
the plea setup-^a case of partial insan- 
ity, which afterwards turned out one of 
general insanity or insanity upon many 
points — ^he says, (1 Add. 283,) "Now, 
the possible occurrence of such a case 
of partial insanity, and that proof of it 
may invalidate a will which is fairly pre- 
sumable to have been made under its 
direct and immediate operation, must be 
admitted, on the authority ofGreenupood^s 
case, though the last verdict in that case, 
if I remember, established the will. This 
beinff so, I am by no means prepared to 
say that no case made out m evidence, 
taken as upon plea now tendered, could 
induce me to relieve the party who ten- 
ders it against the operation of the will 
sought to be impeached. At the same 
time I must observe, first, that the plea 
ia one of that sort to which it is not very 
likely that the proof will come up ; and 
e^condl^, that, even if it does, I b^ no 



means pledge myself to pronounce 
against the will. Being a case, however, 
which I cannot determine satisfactory 
to my mind against the party who sets 
it up, in this stage of it, I think I am 
bound to admit the allegation, as by so 
doing, I give her the option of proceed- 
ing with the cause, if she thinks proper. 
She must be apprized, however, as well 
that the burthen of the proof rests with 
her, as that this burthen, in my judg- 
ment, is, from the very nature of the case, 
a pretty heavy one. The present, ^in- 
deed, may be less difficult to make out 
than CrreeniffoocTs case in one respect, as 
the delusion under which this deceased 
is charged to have labored towards the 
complainant, is i^lleged to have been 
coupled with something of insane feeling 
in other particulars, especially on the 
subject of religion ; although here, af in 
Greentoood's case, the general capacity is, 
in substance, unimpeached. J3ut she 
must understand, that no course of 
harsh treatment, no sudden bursts 
of violence, no display of unkind 
or even unnatural feeling, merely, can 
avail in proof of her allegation. She 
can only prove it by making out a case 
of antipathy, clearly resolyable into 
mental perversion ; and plainly evincing 
that the deceased was insane as to her,' 
notwithstanding his general sani|y.'' 
These are the observations which the 
learned judge of this Court made in the 
early stage of Dew v. Clark, It was 
followed by a plea, alleging several 
other circumstances in confirmation of 
the case originally set up, and eventually 
the case turned out to be one in which 
the proof of incapacity was most clearly 
and satisfactorily established. The case 
of Chreenwood has been often referred 
to in these courts ; but it is only very 
lately that a report of the summing 
up of the learned judge in the Court 
of King's Bench has been given to 
the world by Dr. Curteis in the Appen- 
dix to the Sd vol. of his reports, ft is 
hardly so much with respect to the par- 
ticular principles applying to monoma- 
nia, that I am about to refer to the dicta 
of the learned judge, as it is to the gen- 
eral case of the disposition of property 
contrary to the nfttural feelings common 
to manland. Lord Kenyon, iSbsr stating 
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the case, proceeds : ** But though all this 
be so, yet if, in further canvassing the 
business, it should appear to you that 
there was something about this testator 
which put him in a situation in which the 
law of this country, and the law of reason 
too, says that he should not dispose of 
his property, the will however foimally 
made upon the face of it — however fairly 
made at the time — ought not, and there- 
fore will not, by your verdict prevail. 
. . . . There is nothing that IS more 
apt to seduce one than one's wishes re- 
specting the propriety of a measure, and, 
therefore, there is nothing upon earth 
that one ought to be more careful to get 
rid of, when one applies one's mind to 
judge of a question, than all those cir- 
cumstances which might lead one's 
wishes, and, therefore, debauch and se- 
duce our judgment." [A precaution to 
be observed by all persons who have to 
consider cases of this kind, particularly 
in those where there is so much at stake 
as in this oaae.] " In this case consider- 
ing the relation and the happy harmony 
that has existed between them for many 
years, it is impossible that a man should 
not at the first blush of the business, wish 
that the property of the deceased brother 
had devolved on the defendant ; but that 
ought not to weigh a feather in the scale 
*— it ough( to have no influence upon 
your judgment" [So here, I say, no 
person who has read the disposition con- 
tained in the will would not wish that a 
different disposition had been made, to 
a certain extent at least, that some ad- 
ditional provision had been made for 
Mrs. Peacock ; that some provision 
should have been made for Captain 
Apreece (he was a natural brother of the 
deceased) aad his daughter ; that some 
part of the property should have been 
given to his natural sisters, Mrs. Parrott 
and Mrs. Gould. Every one who has 
heard the case must wish that such a dis 
position of theproperty had been made ; 
but, as Lord Kenyon says, " This ought 
not to weigh a feather in the scale-— it 
ought to have no influence upon the 
judgment of the jury." And consequent- 
ly. It ought not to have any influence 
upon the judge, who is called to decide 
as to the soundness or unsoundness of 
ibe^ mind.] *' We ought not to look to 



the right hand or to the left, nor to see 
what the disposition is, provided we are 
convinced that the disposition was cor- 
rectly made ; and it would be of the 
most dangerous consequence upon earth, 
if every man was to look at the dispoaition 
made, and form his own ideas of the pro- 
priety or impropriety of it, whether it suit- 
ed what his wishes were that the testator 
should have done, and thence judge whe- 
ther the testator should have done it or not 
Mankind are as capricious as they are 
many in number, and every body knowv 
that there is hardly a will made but goes 
some way to vary the succession appoint- 
ed by the law of the land. Many j>^reat 
estates held by the first characters in this 
country, the first in virtue, have come to 
them through the disherison of the heirs at 
law. If no fraud was committed, but the 
faculties of the testator were in a situa- 
tion in which they could exert themselves, 
the will is not to be tripped up, because 
you or I or other persons would not have 
made the like disposition in the like cir- 
cumstances." Tnese are words of gen- 
eral application to all cases which are 
called raoralperversion of thef natural 
affections. Where there is no frauds 
however, these may be perverted, they 
are not enough to " trip up," as Ltord 
Kenyon expresses it, a will made under 
such circumstances, unless they can be 
coupled with facts of delusion whick 
may have led to the disturbance of the 
intellectual faculties. In other words* 
as far as I understand Lord Kenyon« if 
the party knows what he is about, if he 
has sense and knowledge of what he is 
doin?, and the effect his disposition 
will have, whatever his feelings may be, 
whether they are founded upon a re- 
ality or a notion he has taken up in his 
own mind, unless they are delusions, 
the Will must stand and have eflfect. 
" We must see whether the will is or 
is not the will of the testator." •• It 
is expedient," continued Lord Ken- 
yon, " upon this case, as upon all 
other cases, to state the question accu- 
rately before one applies one's self to 
decide it ; and I am not sure that it was 
stated with perfect accuracy, though at 
the first blush of it not much receding 
from accuracy, by the learned sergeant, 
but with Qot perfect accuracy ; I tlmk 
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in aoifte view of it, there is a possible 
fiillacf. He stated that the qmesUon was, 
wfaetber the disposition was the ef- 
fect of madaess or of sound misd, I am 
rather inclined to believe diat some per- 
BonSf in judging of it would look first to 
the act aone, and argue up from that to 
the sanity or the insanity of the mind, 
instead of looking at that which is the 
real question, and which the law ever 
considers to be the question, name- 
ly, whether the testator was a£ sound 
and disposing mind and understanding 
iviien he made his will ) That is the 
question which the wisdom of ages has 
named, and which as often as the ques- 
tion arises in courts of justice and is put 
into form in tiiose words it is put into 
form." Lord Kenyon then proceeded to 
detail the evidence upon the one side 
and the other, and after commenting 
upon the evidence, he concluded his sum- 
ming up in this way: ** This long ac- 
count is the evidence on one side or the 
other, attd the question now is for you to 
draw the fair result that ought to be 
dravm from this ' evidence ; and I can 
only leave off where I begun by stating to 
jon that the inquiry, and the single in- 
quiry, in this cause is, whether he was of 
sound and disposing mind and memory 
at the time when he made his will; 
however deranged he might be before if 
he had recovered his reason at that time, 
he was competent to make his will. And 
I take it a n>ind and memory competent 
to dispose of his property, when it is a 
little explained, perhaps may stand thus : 
faavivg that degree of recollection about 
him that would enable him to look about 
the property he had to dispose of, and 
the persons to whom he wished to dis- 
pose of it. If he had a power of sum- 
moning up his mind so as to know 
vdiat his property was and who those 
pereons were that then were the ob- 
joet of his bounty, then he was compe- 
teot to make his will. The conduct 
vrhich he held to his brother certainly is 
eofMiderabiy unaccountable; if when- 
ever his brother's name occurred in- 
stantly a fit of delirium had seized him, 
then I should conceive that he was not 
competent to make his will ; but if his 
oriod remained entire, if he had new 
rateed up prvjudices against his brother, 



though upon improper grounds, yet if 
they were such prejudices as might re- 
side in a sound mind, it is hard diat 
those preiudices should lead to conclu- 
sions unravorable to his brother; but 
hard as the case may be, it is better that 
a thousand hard cases should take place 
than that we should remove the land- 
marks by which man's property is to be 
decided. It is for you to look at that 
conduct to his brother to see whether it is 
evidence of a derangement of mind, or 
whether only an unreasonaUe prejudice 
which he indulged against his brother; 
if it be the last, that did not unfit him to 
make his last will and testament; A 
multitttde of instances there have been, 
where men have have taken up preju- 
dices against their nearest and dearest 
relations ; it is the history of every week 
in the year, and the history of almost 
every fiimily at one time or other, that 
harsh dispositions have been made, that 
unreasonable prejudices have taken 
place, that one child standing equally 
near in blood has been preferred to an- 
other ; and if once we get into digres- 
sions of that kind, then we get upon a 
sea without a rudder : where will jrou 
stop 1 what partiality will be enough to 
set aside a will, and what partiality will 
you give way to, and say the will is 
good 1 These are questions which the 
most correct and acute, mind that ever 
addressed itself to the consideration of 
questions will not be able to settle. 
You are to consider whether his mind 
was entire to make the disposition ; 
not whether the disposition is whimsi- 
cal, cruel, what none of you retiring to 
your own bosoms and collecting your 
own feelings would have made, but to see 
whether it was the disposition of this 
man's mind, exercising the faculties of his 
mind at a time when in possession of those 
faculties. If you think that whenever 
the topic occurred to him it totally de- 
ranged his mind, and prevented him from 
judging who the objects of his bounty 
should be, according to his own will, 
then the will cannot stand, and then you 
will find for the defendant ; but if you 
think he was of competent mind to make 
his will, to exercise his judgment, how- 
ever that might be disturbed by pas- 
sions which ought not to be encoiuraged. 
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then the will ought to stand. It is for 
you to decide, and the care and atten- 
tion you have paid have made it un- 
necessary for me to say so much as I 
have said in addition to the evidence." 
Such was the opinion of Lord Kenyon 
in 1790, before this doctrine of moral 
insanity existed; and I am clearly of 
opinion, that, as the law now stands, 
where there is no fraud practised on a 
testator, however great his eccentricity 
may be, however extravagant particular 
acts in his conduct, if these cannot be 
resolved into insanity, and he has a mind 
to dispose of his property by will, that 
will must have effect, and the court must 
pronounce for it. [Sir H. Jenner Fust 
iiaving then examined and commented 
upon the evidence at great length, con- 
tinued.] There is full satisfaction to my 
mind, that, although the mind of the de- 
ceased was morally perverted, though 
he was one of the most unamiable of 
beings, and eccentric to an extraordinary 
degree, yet he was not of unsound mind. 
I am of opinion that perversion of moral 
feeling does not constitute unsoundness 
of mind, so as to render an act performed 
invalid per se. Because a man does not 
duly appreciate the acts or feelings 
which isfluence mankind generally, that 
therefore he is mad, and cannot make a 
disposition of his property which is not 
in ravor of his relations — for that is the 
argument in this case— is not the law of 
this country. I find the deceased acting 
rationally and sensibly in various capa- 
cities, as high sheriff, twice at the assizes 
and at an election ; at numerous family 
arrangements, executing different deeds, 
which are conducted through the agen- 
cy of his solicitors, and exercising entire 
and absolute control over his property 
during his life- time. Upon the whole of 
this case, I am of opinion that the next of 
kin has not established the insanity of 
Sir Thomas Apreece at the time of mak- 
ing and executing the instrument before 
the court. I am of opinion that the evi- 
dence is insufficient for that purpose. 
I am of opinion, and I think bound to de- 
clare that opinion, that no insane delu- 
sions are proved to have exit^ted in his 
mind. There is, perhaps, established 
an unfounded dislike to his sister and 
other members of his family ; but it is not 



an insane dislike ; it is not founded upon 
circumstances, of the non-existence of 
which it was impossible in any way to 
satisfy him, with respect to the conduct 
of his sister and these relations. With- 
out that insane delusion, I am of opinioo 
that he is not to be considered in a state 
of unsoundness of mind so as to inrali- 
date a vrill, unless he had been in a state 
of madness and phrenzy, I think moral 
insanity has not been admitted into the 
courts of this country to subvert the will 
of a person who has his intellectual fa- 
culties about him ; who gives instructions 
for the preparation of his will in bis owd 
hand writing ; who has those instructions 
approved by his solicitor, and executn 
the instrument in the manner direct«f ; 
not, however, in the presence of his soli- 
citor, (for he was a man whose mind was 
not constituted like other persons and 
did not do his business as others gene- 
rally do,) but still in a manner that by no 
means infers insanity or unsoundness. 
The general position I lay down is, 
that insane delusion is a test by w^bich 
the soundness or unsoundness of mind 
of a particular individual is to be consi- 
dered. That is the ground laid down 
by Lord Erskine; and it seems to have 
been adopted by almost every judge whe 
has been called upon to consider the 
question of insanity. Dr. Pricbard as& 
Dr. Ray, in introducing a new species o( 
insanity, (moral insanity,) are specula- 
ting rather on what the law should be^ 
than stating what it is. They admit the 
law to be as I have stated, — that there 
must be insane delusion, and that moral 
insanity has not been introduced into 
the law of this country ; that the test of 
soundness or unsoundness is the exist- 
ence of delusion or the absence of delu- 
sion. Under these circumstances, with- 
out going further at this late hour, I am 
of opinion that I am bound to proooaiicse 
for the validity of the will and decree 
probate to the executor, with this addi- 
tion, that I shall decreof as I consider 
myself bound, the expenses of all parties 
to be paid out of the estate. luooking 
at the magnitude of the sum, it is not 
likely to rest on the opinion of a sing-le 
judge. I have^ determined the case ac- 
cording to my best abiKty, and the 
tion I have been able to gire to the < 



THE NEW-YOSK LBOAL OBSERVBR. 



8dS 



Conrt of Exobeqaer.— CarUir v. Flower. 



It has 80 happened here, that hut a 
amall portion of the property will he 
affected hy the decision of this court : 
20,0001. is the utmost extent so far as the 
executor is concerned, that will pass, 
supposing the decision of the court to be 
acquiesced in. There is 200,000/. which 
will be disposed of by another tribunal, 
for the decision of the judicial committee 
will have no effect whatever upon the 
landed property, except in deference to 
the superiority of the judgment and the 
balance of knowledge possessed in that 
court. It is one of the misfortunes that 
occur here, that when so small a portion 
of the property can be affected by the 
decision ot this court, it should be called 
on to pronounce a decision, whether the 
deceased was a capable testator or not ; 
however, the obligation is upon me, and 
I have discharged it to the best of my 
ability. I pronounce for the validity of 
the will, and decree the probate to issue 
to the executor ; the costs of all sides to 
be paid out of the estate* * 



datrrt of <f jrcl)eqtier. 

Before the Right Honorable Sir FREDERICK 
POLLOCK, Lord Chief Baron, and the reat of 
tfieBarona 

Cabtbr v. Flower. — April 16. 

BXCVSB FORVwaNT OP NOTICE OP DISHO- 
NOR OP PROMIflSORT NOTE. 

A declaration alleged that G. T. and R K. made 
their joiut and eeveral promiBsory note payable to 
B. and F., or order, by certain instahnents ; that 
B. and F. indorsed the note to the defendant, and 
T. and K. did not pay the fifth inatalment, Slc. 
It then averred, that, neither at any time before 
■ay of tba iniialmenta became due, nor when the 
note was preoented for payment, had G. T. and 
R. K. nor B. and F., any of the efiecta of the de- 
fendant in, their handi, nor was there any con- 
•ideratton or Talue for making or iifdonring the. 
ileCa, dbo. ; nor had the defendant sustained any 
damage by reason of his not having had notice of 
the non-payment of the fifth instalment ; and con- 
eluded by stating as a breach, the non-payment 
by the defendant of the fifth instalment This 
didaration was held bad on special demurrer ; 



* The dellTery of thia opinion occupied upwards 
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OQ the ground that it was oonsiatent with all tha 
averments in it, that the note might have been 
indorsed by the defendant for the accommodation 
of one of tha prior parties, in which ease he would 
be entitled to notice of the dishonor of the note. 

Assumpsit.— The declaration alleged, 
that, on the 15th January, 1844, Q. T. 
and R. K. made their joint and several 
promissory note in writing, and thereby 
jointly and severally promised to pay 
B. and F., or order, 190Z. for value re- 
ceived, with interest, by the following 
instalments, i. e., 20/., with interest, on 
the 15th July, 1844, and like sums of 20/., 
with interest, on the 15th Jan., 1845, and 
15th July, 1845, and in every succeeding 
year, &c. That B. and F. then indorsed 
the said note to the defendant, who then 
indorsed the same to the plain tififs ; and 
although the first four instalments on tha 
said note, together with interest, Ace., 
were duly paid and satisfied, yet the 
said G. T. and R. K. did not, nor did 
either of them, pay the fifth instalment 
upon the same, or any part thereof, 
although the said note was duly presen- 
ted for payment thereof, &c. The dec- 
laration then proceeded to aver, that, 
'* neither at the time when the said note 
was made, nor at any times aflerwards, 
and before the said instalments in the 
said note specified, or at any or either of 
them, became due, nor at the time when 
the same became due, and the said note 
was so presented for payment thereof as 
aforesaid, had they, the said G. T. and 
R. R., or either of them, . nor had tha 
said B. and P., or either of them, at the 
said several times, or either of them, or 
during any part of the time aforesaid, in 
their or his hands any effects of the said 
defendant. Nor was there any conside- 
ration or value for the making of the said 
note, or for the payment thereof, or any 
part thereof, or for the indorsement of the 
said note by the said B. and F. to tha 
defendant; nor had the defendant sus- 
tained any damage by reason of his not 
having had notice of the non-payment of 
the said fifth instalment and interest as 
aforesaid, so due and unpaid as afore- 
said:" and concluded by stating, as a 
breach, the n on payment of the defen- 
dant of the fifth instalment, with interest, 
&c To this declaration there was a 
special demurrer^ on tha following. 
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among other grounds ; namely, that the 
second or any subsequent indorser of a 
promissory note is in all caaes entitled to 
notice of non-payment of the note; but, 
even supposing that rule not to hold uni* 
versally, the declaration did not show 
any suflicimt excuse for not giving such 
notice in the present caae ; as it was con- 
sistent with every averment in the decla- 
ration that the defendant might have in- 
dorsed the note for the accommodation 
of some of the other parties thereto, and 
without vHhie or consideration for the 
indorsement, in which case it would be 
immaterial whether the other parties 
bad effects of his in their hands or noL 
The plaintiff having joined in demurrer, 
the case was argued at the sittings in 
banc after Hilary Term, beforo Parice 
and Piatt B. B., by 

Kimef for the defendant, and 

Need&4ip$, for the plaintiff. 

Cktr, adv. vwU. 

The judgment of the court was xkow 
delivered by 

Pabkv, B.—- The question in this case 
is, whether the allegation of the reasons 
for not giving notice to the last isdorser 
of a note of the dishonor by the maker, 
were sufficient on special demurrer. 

By the law of England, differing from 
the old law of France, it was necessary 
to give notice of dishonor, by non-ac- 
eeptance of a bill or non-payment of a 
bill or note, by the drawee or maker, or 
other parties. 

The case of Bicberdike v. BoUmam, (1 
T. R. 405,) made the first exception, 
which has given rise to many questions 
since : the decision has been often reluc- 
tantly acquiesced in, and we cannot help 
concurring in the opinion of Lord Ten- 
terden, Cory v. 8eoU, (3 B. h A. 622,) 
who says he always regretted it, because 
it introduced nice distiactioaa. into the 
law, inatead of adhering to a plain and 
intelligible rule. We are however 
bound by it, and the subsequent casee, 
ID which exceptions have been eetab- 
Itahed : but ought not to go beyond 
them : and the question is what is now 
the legal description of the exoepiion 
and whether it is sufficiently alleged in 
thie ^ledaration. 



In die case of BieherdiHu v. BMnum^ 
the excuse was matter of evidenoe, it was 
not neceesary to state it on the record. 
as the question did not arise in an action 
on the bill. If it had, oerhaps the ne- 
cessity of an accnrate definition oq the 
record, migiit hav« induced a ftinber 
consideration of the point, in some sub- 
aequent cases the aeclaration has been 
in the usual form, averring noti<^e, (ap- 
parently in Walvfyi^ v. St. Qumtin, 1 B. 
& P. 652); Brown v. M^ey, (15 East, 
216) ; Claridge v. Dalion, (4 M. ana S. 
22^) ; Lt^Uu V. SlaUer, (6 Bing. 623) ; 
Thaekray v. Blacketi, (3 Camp. 164); 
certainly in Cory v. SaoU, ^3 JB. & A. 
619,) and an opinion was intimated, that 
knowledge that a bill wosld be dii- 
honored, was equivalent to, or evideaoe 
in support of, the averment of aotioe. 
(Holroyd, J., in Cory v. SeM.) The 
meaning of the word notice, however, 
has been now so well settled, {Bmr^k v. 
Legge, 5 Mee. 6c W. 418,) and it is so 
fully established, that it means nsove than 
knowledge, and includes intimation from 
the party giving it, of the fact of dis* 
honor, and that the defendant is looked 
to for payment, that it must, we think, 
be now considered as clear* that if no 
notice has been given at any timc^ the 
excuse ought to be set out on the record 
— if it has been given, but at a timt 
which would be too late in the usual 
course, the matter of excuse might pro- 
bably be used to show, that it waa made 
under the circumstances, iu reasonable 
time — but if never given at all, the re- 
cord must state a sufficient excuse. 

Accordingly in several cases tbe ex- 
cuse has been stated. In heggt v. 
Thorpe, (12 East, 171,) in an acticm 
against the drawer, it was averred that 
at the time of making the bill, and from 
thence until and at the time of present- 
ing for acceptance, the drawee had not 
in his hands any effects of tbe defendant, 
nor had he received any oonsidemtioa 
from the defendant, for the aceeptance 
or payment of the bill, nor had the plain* 
tiff sustained any damage by not faAving 
notice of thenoDacceptance or non-pay- 
ment. 

If the allegation or excuse for not giv* 
ing notice, had been siiv^y that the de- 
fendant had sustained no damage by 
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want <yf notice, it wt)uld hav^ been clears 
ly bad. In Fitzgerald v. Williams, (0 
Bfng. N. C. 69,) the fonn was somewhat 
raried— besides the allegation of want of 
effects, it stated that the defendant had 
no reasonable ?roand for expecting that 
he had or would have any effects in the 
hands of the drawee, or that the drawee 
wonid accept the bill, or pay or dis^ 
charge any part of the amount of the 
bill, or be provided with funds where- 
with he ought to pay the bill, or any part 
thereof: nor wtis any consideration or 
value for the acceptance of the bill, or 
the payment of the amount of the bill, or 
any part thereof, nor had the defendant 
sustained any damage by reason of his 
not having bad notice of the non-pay- 
ment of the bill. ^ 

The^e was a plea stating that the de- 
fendant had sustained damage stating its 
nature, viz. : that the drawee had un- 
dertaken to provide for the bill, and issue 
thereon. All that the coutt decided 
was, that the defetidam not having 
proved his plea, the plaintiff's verdict 
should not be disturbed : but Lotd Chief 
Justice Tindal intimated, and we think 
contectly, that it would have been suffi- 
cient if the plaintiff had stopped with 
the averment of the want of effects, and 
the allegation that no damage was bus-* 
taiutfd, seems to have been treated by 
the court as immaterial : and in the sub- 
sequent case of Kemhle v. MilU, (1 M. k. 
Qt, 757,) where there was a count on a 
cheque with a Jess full excuse for the 
want of notice, stating the want of ef- 
fects, that the drawers had not received 
any consideration for the payment of the 
cheque, nor had the defendant received 
any damage by reason of the want of 
nmiee of non-payment, the defendant 
having demurred generally, the Court 
of Common Pleas held the allegation 
sufficient on general demurrer. 

We do not conceive that the court at- 
tributed any weight, in giving their judg- 
nrent, to the averment that the defendant 
had sustained no damage. The Lord 
Cfatef Justfeeand Mr. Justice Maule ex- 
pnseely excluded it, and rested on the 
broad ground that the averment of want 
of aasets was sufficient. 

In an action against tbe drawer of a 
bin, thfir forte Ihe^foi^ must be deemed 



I sufficient, at least tn general demurrer. 
I Every bill, prima fode, must be taken 
• t.i have been drawn for Value received, 
that is on a person who is to accept and 
pay, by reason of having value, and if 
the drawer draws on one who is not his 
debtor, nor has received any value for 
the bill, he must be considered at least 
prima facie (as says Bayley, J., in Cory 
V. Scott,) to request him to accept and 
pay on account of the drawer, or in other 
words for his accommodation, and if he 
does not provide funds in time, he ne- 
cessarily knows that the bill would not 
be paid at maturity, he id the person 
who himself ought to pay the bill, (Ex 
parte Heathy 2 Rose, 141,) and conse- 
quently j?rtm«/aci> cannot be entitled to 
notice. 

But the case of an indorser of a bill of 
exchange stands on a different footing 
from that of the drawer. 

He is in the nature of a surety, or 
guarantor of its payment, on due pre- 
sentment, and is presumed to know 
nothing about the arrangements between 
the drawer and the drawee, (Story on 
Bills, sect. 314,) he \& prima fade entitled 
to notice. It is not enough to exempt 
him, that the drawer has no effects in the 
hands of the drawee, ( Wilkes v. Jackt, 
Peak, 202,) and if he iadorses to the 
holder, without value or effects in the 
hands of prior parties ; non constat, that 
he is not entitled to notice — for he may 
have indorsed for the accommodation of 
others, in which case it is now clearly 
established, {Norton v. Pickenng, 8 B. & 
C. 610,) he has a right to notice, because 
on payment he may recover oit&t against 
those persons. 

It does not appear to us therefore to 
be enough, even prima Jade, against an 
indorser to dispense with notice, simply 
to state that he had indorsed without 
value, or had no effects in the hands of 
the prior parties. And the allegation 
that no damage was sustained by him, 
by want of notice, is clearly insufficient. 
If this proposition be true of the indorse- 
ment of a bin, it is equally true of the in- 
dorser of a note. 

The cases in which the indorser has 
been held liable without notice, have had 
some other material circumstances : as 
for instance that he had ftmds put into 
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his hands by the drawer, out of which 
he was to pay the bill or noic : {Carney 
T. De Coata, 1 Esp. 302.) 

We therefore think that the averraents 
in this declaration are not sufficient on 
this special demurrer. 

It is consistent with every one of these 
aTerments, that the note may have been 
indorsed by the defendant for the accom- 
modation of one of the prior parties, and 
in that case the defendant was entitled 
to notice, and this is one of the causes of 
demurrer specially stated. 

Our judgment is therefore for the 
defendant. The plaintiff may however 
amend on the usual terms. 

Judgment accordingly. 



tfonrt of (Sinttx^B I3mci). 

Before the Right Honoarable THOMAS Lord 
DEN MAN, Chief Jtutice.and the rest of the 
Jadgee. 

TtJRNER V. Ambler.— 13 Feb. 1847. 



MALICIOUS PROSECUTION — REASONABLE 
AND PROBABLE CAUSE. 

On the trial of an action for a malicioui proeeca- 
tion, when the existence of reasonable and pro- 
bable cause is established in the opinion of the 
jodge, defendant is entitled to a noosuit in the 
absence of proof of a belief in defendant's mind 

r that there was not a reasonable and probable 
caose. 

SembU. Whether such belief existed in defen- 
dant's mind is a question for the jury in forming 
their opinion on the existence of malice. 

Case for maliciously, and without rea- 
sonable and probable cause, preferring 
a charge of felony against the plaintiff, 
and causing him to be prosecutea for the 
same. Plea, not guilty. On the trial, 
before Lord Denman, U. J., at the Lon- 
don sittings after Michaelmas term, 
1845, it appeared that the plaintiff had 
agreed with the defendant to become 
tenant to him of a house near Newgate 
market, upon a repairing lease. The 
landlord's fixtures were let to the 
{>laintiff as part of the letting. The plain- 
tiff entered upon the premises early in 
1845, and proceeded to make consider- 
able alterations in them, by converting 
the house into shops for the sale of meat. 



In the course of several months, materiali 
to a considerable amount were brought 
and expended upon the premises, and a 
gate and leaden water cistern, which 
were fixtures were taken down and sold 
by the plaintiff. The defendant bad 
some difficulty in getting the rent from 
the plaintiff; and in August, six montbi 
after the sale of those articles, be pre- 
ferred an information for felony against 
the plaintiff, upon which the plaintiff was 
apprehended and committed for trial 
On the trial, the plaintiff was acquiued. 
There was evidence that the defendant 
knew of the removal and sale of the cii* 
tern some time before he made the charge 
against the plaintiff On behalf of tix 
defendant a nonsuit was applied for, oi 
the ground that there was no evidence 
of malice for the jury. The Lord Chief 
Justice was of opinion that there was 
some evidence to go to the jury. Hb 
lordship, in summing up to the jury, 
said : *' On the question of reasonable 
and probable cause, it lies upon the 
plaintiff to prove that there was none. 
On the question of malice, if there wai 
no kind of pretence for making the 
charge, it is for you to consider whether 
you infer malice. If you are satisfied 
that the defendant acted from malicioos 
motives and without reasonable and pro- 
bable cause, you will find for the plaintiff 
I take your opinion on both questiona.'' 
The jury found a verdict for the plaia- 
tiff, damage, 80/. The Lord Chief Jus- 
tice then said, that looking at the statute 
7th and 8th Geo. 4. c. 29, s. 44, and the 
evidence, he was of opinion there was no 
proof of want of reasonable and proba- 
ble cause; and following the decision is 
Pantan v. WilliafM, (1 G. & D. 504; 2 
Q. B. Rep. 169,) his lordship directed a 
verdict to be entered for the defendant, 
reserving leave to move to enter a ver- 
dict for the plaintiff for 80Z. 

In the following Hilary term,( Jan. 15) 

Mr. D. Hill moved for a rule niii ac- 
cordingly or for a new trial. — The rule 
in Pantan v. Williatne^ (1 G. & D. 504; 
2Q. B. Rep. 169,) was laid down by the 
Exchequer Chamber, upon a bill of ex- 
ceptions : it has never been adopted by 
this court. [Paiieean, J. — It is a deci- 
sion of a superior court binding upon tbie 
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court. Lord VcMnutn^ C. J. — I felt bound 
by the authority of that case, and only 
gave leave to move in case the court 
should be of opinion that I was wrong in 
the opinion which I formed as to the 
want of reasonable and probable cause. 
We cannot grant a rule upon the point, 
whether the question of reasonable and 
probable cause should be left to the jury, 
out only for the purpose of discussing 
whether the court agree with me, that 
there was no want of reasonable and 
probable cause.] — Rule nisi. 

Hoggin* showed cause. — The Lord 
Chief Justice was right in taking the 
question of want of reasonable and pro- 
bable cause upon himself; and the true 
inference from the facts is, that there 
was reasonable and probable cause for 
beliering that the plaintiff was removing* 
the fixtures with a felonious purpose. 

M, D. HUl and Miller contra.— 
[Lord Denrmm, C. J. — There was evi- 
dence upon which the jury were to form 
their opmion as to whether there was 
malice or not, and that could not be with- 
drawn from them. According to a strict 
view of the rule in Panton y, WiUiams, 
being of opinion that there was no want 
oi reasonable and probable cause, I 
ought to have nonsuited ; but I took the 
opinion of the jury, because I had some 
expectation that the law might be altered 
in the mean time. Pattesan, J. — The 
most express malice would not sustain 
the action, if there was reasonable and 
probable cause ; therefore, if there was 
reasonable and probable cause, the ques- 
tion of malice is immaterial.] It is for 
the jury to find the facts upon which the 
judge is to make up his mind. [Lord 
Demman, C. J. — There was no dispute 
about the facts in this case. No witnes- 
ses were called for the defendant.] 
Without a bona fide belief that a felony 
had been committed, there could not be 
reasonable and probable cause ; many 
facts may be evidence both of malice 
and want of reasonable and probable 
cause. Neither the old or new law was 
acted upon at the trial. Suppose all the 
fisicts were set out in a plea of justifica- 
tion, and there was a demurrer for want 
of reaaonable and probable cause, whe- 



ther there was reasonable and probable 
cause for the prosecution would be a 
question of law; DelegaLv. Higkley^ 
(3 Bing. N. C. 956,) where it was stated 
in the plea, that the defendant caused 
the plaintiff to be charged upon reasona- 
ble and probable cause, and set out the 
circumstances, but did not aver that they 
were known to him at the time of the 
charge. [Lord Denman, C.J. In Broad 
v. Ham, (8 Scott, 40; 5 Bing. N. C. 
722,) the facts were known to the plain- 
tiff, and yet Maule, Jl, left the question 
of want of reasonable and probable 
cause to the jury, and directed them, 
that, if they thought the defendant did 
not make the charge in the belief that the 
plaintiff had been guilty of stealing the 
cheque, that was evidence whence they 
might infer an absence of probable cause. 
In order to justify the defendant, there 
must be a reasonable and probable cause 
operating upon his mina at the time; 
that may be an important qualification 
of the general law dealt with in Panton v. 
WHUams, Pattewn, J. In Delegal v. 
Highhy, (3 Bing. 959), Tindal, C. J., re- 
fers, to Docura v. Hilton^ in this court, 
which is not reported, in which the same 
doctrine was held. No question was 
raised on the trial of this case, as to the 
defendant's knowledge or belief of the 
facLJ CWr, adv. vuit. 

Loan Denman, C. J., now delivered 
the judgment of the court. — The pre- 
vailing law of reasonable and probable 
cause is, that the jury are to ascertain 
certain facts, and the judge is to decide 
whether those facts amount to such cause. 
But, among the facts to be ascertained, 
is the knowledge of the defendant of the 
existence of those which tend to show 
reasonable and probable cause, because, 
without knowing them, he could not act 
upon them ; and also the defendant's be- 
lief, that the facts amounted to the offence 
which he charged, because otherwise, 
he will have made them the pretext for 
prosecution without even entertaining 
the opinion that he had a right to prose- 
cute. In other words, the reasonable 
and probable cause must appear, not 
only to be deducible in point of law from 
the facts, but to have existed in the de- 
fendant's mind at the time of his pro- 
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ceediug ; and perhaps, whether it did so 
or DOt, 18 rather an independent question 
for the jury, to be deciaed on their view 
of all the particulars of the defendant's 
conduct, than for the judge to lyhom the 
legal effect of the facts only is more pro- 
perly referred. 

In the preeent case, the plaintiff had 
certainly dealt with the defendant's 
goods in such a manner, as could hardly 
fail to raise a strong suspicion that he 
had committed a felony. On this the 
judge gave his opinion that there was 
reaeonable and probable cause for the 
proMCUtion. The defendant's knowledge 
of this ceiold n4>t be made a matter of 
doubt. But the plaintiff imputed to him 
on the trial, that be took unfair advan- 
tage of irregular conduct of the plain- 
tiff to tuni him out of possession of his 
hoatef without believing that a felony 
had been committed ; and he pointed to 
the defendant's eagerness to get rid of 
him as a tenant, as furnishing evidence, 
not of his motive, but of his opinion. 

It 16 difficult to distinguish between 
this state of mind and malice ; but the 
Court of Common Pleas, in a late deci- 
sion,* sustained a direction, that the de- 
fendant, though cognizant of a reasonable 
and probable cause, did not think it rea- 
sonable and probable, but acted from 
malicious motives only, and without that 
belief. That doctrine, however, must be 
qoahfied by the necessity of requiring 
proof of the ah9mee of that belief, when 
reasoiMible and probable cause is estab- 
lished. There was no such proof here. 
^ was not required to lay it before the 
juryt and if required, I could not have 
doRe so. The unfair use made of the 
charge, may prove malice, as the jury 
held that it did, but does not raise any 
inference of a belief, that there was no 
reasonable or probable cause, for the 
contrary belief is perfectly consistent 
with malice. Rnle discharged. 



S^ti^le, where the defendant !n sn niver to t n- 
qaeet to call and eetllet pieiniMd ma^t»e«il, 
it m evideace for the jury whether be BMaitto 
call and aettle. 

WiUes had obtained a rule nui in thii 
cause for judgment, as in case of anoth 
suit, or for a new trial, on the ground that 
there was no evidence to support the 
plaintiff's case ; and that his attorney 
had acted as advocate in the cause, ad 
had then irregularly given evidence ua 
witness. 

Oray showed cause. — As to the latter 
ground of objection, it had been decided 
for the first time during the last term,bj 
Patteson, J., that it was irregular for ao 
attorney to act as an advocate, and theB 
give evidence ; but there was a di8tiD^ 
tion between the case he decided and tbe 
the present, for here the attorney simply 
opened his client's case, and then pre- 
sented himself as a witness, and did not 
comment on the evidence offered bj the 
other party, as had been done in the case 
adjudicated by Patteson, J. As to the 
former point, the evidence was this: i 
witness deposed that he asked the de- 
fendant to call and settle, or to send 
more goods ; and that the defendant re- 
plied that he " would call," but did not 
mention for what purpose. That, how- 
ever, was evidence to go to the jury, as 
to whether he did not mean that he would 
call and settle. 

WiUeM contra, was not called on. 

Erle, J. — On the laat ground, I do 
not think the objection sufficient, but I 
must make the rule absolute for a new 
trial on the first ground. I tlunk it a 
very objectionable proceeding on the 
part of an attorney to give evidence 
when acting as advocate in the cause. 
Rule absolute Jbr a new trial. 



Dunn v. Packwood.— 27£^ Jan., 1846. 

Where an ationey ^vee evidence alter opening 
the caae aa advocate, a new trial will be granted. 



• Br9ud y. Ham, (8 Sooit, 40 ; 5 Bing. N. C. 

729.) ■ 



Dob dem Plumee v. Nainby.— l^tb 
AprU, 1846. 

Inbthumknt aa follows: — " Termi and cooditioDS for 
letting T. farm, in posseaBion of P. ai mortgageei 
te N. The tenancy ta be firDm year to yew fr«" 
Miebaelaua neit, at the yaofly aii» ef M p«y* 
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«hl»faKlfyavly, mi LaAf dtgr and MiehMlnMs, 
•xoept the laat halC-year, wluoh poitioii of rent 
•hall be paid on or before the first of Augiwt 
in that year. The tenant to dress the lands in 
dneeoorae of hosbatidry, and to allow the land- 
lord or iaeomiDr teaant in the last year to enter 
oa the first of May ; to make fallaws and carry 
ooi the manon* for which a compeasation for 
rent and taxes, and also for the manure on the 
premises, shall be allowed. The tenant to be al- 
lowed the use of the bams for stacking and 
threshing the crops of the last year till the 1st of 
Mar «ft«f <he tonancy i^-^Held that the tenancy 
was not necessarily for more than one year, and 
mielii therefore, be determined by a notice to 
qntt, expiring at the end of the first year. 

EjmciMtNT to recover premiseB in the 
parisii of Lindfield, in the county of 
Sussex. At the trial before Wilde, C. 
J., at tke Lent asBises at Lewes, it ap- 
peared tbat Che defendant occupied the 
premisea under the following agree- 
ment, dated the 4th August, 1845: 
" Terms and conditions for letting Town- 
land's farm and premises, and land call- 
ed the limepits, in Lindfield, in posses- 
sioD of Mr. John Plumer as mortgagee, 
to the undersigned tenant. ^The tenancy 
to be from year to year from Michael- 
^ nas next, at the net yearly sum of *55/. 
payable half-yearly, at Lady day and 
Micbaelfflas, except the last half-^^ear, 
vrbicb pottion of rent shall be paid on or 
before the 1st August in that year, and 
to be deemed then due for all legal reme- 
dies for recovering rent in arrear, any 
law or usage to the contrary notwith- 
standhig; the tenant to dress the ara- 
ble and meadow lands in due course 
«f boflbaadry, so as to keep the same 
in good heart and condition ; to 
allow the landlord or in coming tenant 
IB the last year to enter on the 1st of 
May to make fallows and carry out the 
naanure, for which a compensation for 
rent and taxes, and also for the manure 
in die yards or on the mixeu on the pra- 
mises, shall be allowed according to the 
CQStom of the country. He shall keep 
tbe booses, buildings, fences, gates, and 
bars in tenantable repair, being allowed 
rough timber by the landlord upon or 
witbin three miles of the premises. Tbe 
tenant shall not underlet any part of the 
premises, or use or suffer the same to 
be vsed w^n beer shop ; and shall al- 
low the landlord at all seasonable times 
to onter and view the oondkioB of the 



premises ; and in all respects not herehi 
mentioned the tenant shall euhirate the 
farm according to the custom of the 
country, &c., and to be allowed the use 
of the bams for stacking and threshing 
the crops of the last year till tbe 1st day 
of May after the tenancy, and the ma- 
nure so made to be paid for according 
to the custom of the country. And the 
said farm and premises are so let ac- 
cordingly.'* Notice to quit was given 
on the 24th March, 1846. It was ob- 
jected for the defendant, that a tenancy 
for more than one year was created by 
the agreement, and that a notice to quit 
could not be given during the first year. 
The Lord Chief Justice overruled the 
objection and a verdict was given for the 
lessor of the plaintiff. 

Shee^ Sergt., now moved for a rule nisi 
for a new trial on the ground of misdi- 
rection. It is to be collected from the 
agreement that the intention of the par- 
ties was, that tbe tenancy should last for 
more than one year, and, therefore, could 
not be determined by the notice to quit. 

[Lord DenmeM, C. J. The agreement 
provides for more than one year, but the 
provisions contained in it do not create 
a term for more than one year. Erie, J. 
There is nothing in the agreement to 
prevent the first year from being the 
last.] Looking to the whole agreement, 
it appears that the intention of the par- 
ties was, that the last year should be sub- 
sequent to the first year of the tenancy; 
and the circumstance that the lessor of 
the plaintiff was mortgagor, strengthens 
that conclusion. There is no case in 
point : in the decided cases, the words 
of the agreement were, ** for one year 
and so on from year to year." 

Lord Denbian, C. J. — The tenancy 
IS not necossarily fbr more than one year. 
Tbe provision for compensation gives it 
in case of the landlord or in-coming ten* 
ant entering on the 1st May preceding 
the end of any year ; there is no differ- 
ence between the first and succeeding 
years in that respect. 

Patteson,* J. — By this instrtrment 
privileges are granted beyond one year 
ntmi tbe commencement of the tenancy. 
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It 18 contemplated that the tenancy may ' 
last beyond a year ; but that is a possi- ( 
bility only. If it does so last, the provi- ' 
sions would apply. 

WiGHTMAN and Erle, J. J., concurred. 
Ride refused, 

DA COSTAS CASE. 

In the report of the case of Da Costa, 
in our August number, the following 
corrections should have been made. 

The first paragraph on page 300 
should read : 

" The right of the master to detain 
them as a part of his crew, is necessarily 
implied, when a duty is imposed to de- 
liver them to him, should they desert 
from his service. He undoubtedly has 
a right to retain them as a part of his 
crew if he has a right to reclaim them 
when they leave his vessel." 

In the last paragraph of the opinion 
on the same page for " room " read '* oc- 
casian. 



NEW BOOKS. 

A TacATiu on the Law of Contracts and Rights 
and Liabilities ex contractu. By C. G. Addison, 
Esq., of the Inner Temple, Barrister at Law. 
Philadelphia : Lea & Blanchard, 1847. 

Of the many important legal publica- 
tions that have of late issued from the 
press, perhaps no work can be found of 
more value, to the professional as well 
as the general reader, than the one now 
before us. The object of Mr. Addison 
appears to have been, to bring together 
all the learning, supported by decisions, 
up to the present time, on the various sub- 
jects of contracts, and considering the 
standing of Mr. Addison at the English 
bar, the task could not have fallen into 
abler hands. The learned author in his 
preface observes, '* There is scarcely an 
individual of any property or station in the 
country, who does not every week, nor 
any mercantile man who does not every 
day of the week, nay every hour of the 
day» contract the obligations, or acquire 
the rights of a buyer or seller, of a hirer 
or letter to hire, of a debtor or creditor, 
or a borrower or lender, of a depositor 
or depository, of a commissioner or em- 



ployer, of a receiver or aeent, or tnutee ; 
and it is absurd as well as dangerous, 
for a man to contract obligations, and 
acquire rights, of which he has nojuit 
or accurate perception, and involve him- 
self in liabilities and responsibilitiei 
without knowing the nature or extent 
of them. 

The Treatise is divided into the fol- 
lowing chapters. 

1. On deeds, their requisites and at- 
tributes. 

2. On simple contracts and the con- 
sideration necessary to support them. 

3. Of the contracts of sale, and its n- 
quisites, in respect of authenticatioD 
by writing. 

4. Of the authentication and eatiV 
lishment in law of contracts generallj. 

5. Of the legal force and effect, and 
of the interpretation of deeds and simple 
contracts. 

6. Of conditions precedent to the rigbt 
of action ex contractu* 

7. Of covenants and simple contradi, 
and promises created by implication of 
law. 

8. Of the plaintiffs in actions ex cm- 
tractu. 

9. Of the right of action ex e(mtrtd% 
in the case of principal and agent. 

10. Of joint and separate rights of K' 

tion ex contractu. 

11. Of the plaintiffs in actions fsc cw- 
tractu when there is a change of interest 
by assignment and by novation and sub- 
stitution. 

12. Of the right of action ex con^ 
when there has been a change of inter- 
est by bankruptcy or insolvency. 

13. Of the plaintiff in actions ex em- 
tractu^ when there has been a chan§^ of 
interest by marriage. 

14. Of the plaintiflfs in actions «x^' 
tractu when there has been a change of 
interest by death. 

The substance and effect of these chap- 
ters have been examined in a concise and 
comprehensive manner, supported, ilia** 
trated or exemplified by reference, as the 
author states, to nearly four thousand 
cases in the superior courts. 

We have no doubt but the sale of this 
work will be rapid. We heartily recom- 
mend it to our professional brethren, 
as one of the b<)st poaks that evar came 
before us. 
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ON FALSE PRETENCES. 

From the frequency with which criminal 
proftecations are instituted in the courts 
of this State, by merchants who have 
been defrauded of property, in business 
transactions, by means of false represen- 
tations made by purchasers, a know- 
ledge of the present condition of the law 
in reference to the subject of this article 
has become essential to the commercial 
lawyer. The lenity of our laws toward 
the debtor, a lenity which enables him to 
treat his creditor with that cool indiffer- 
ence, which as Juvenal remarks,* the 
penniless traveller may display in the 
presence of a highwayman, frequently 
mduces some desperate victim of mis- 
placed confidence, instead of endeavoring 
to obtain redress by an application to the 
civil tribunals, to resort to the terrors of a 
criminal process, and thus extort from the 
fears of the defendant those concessions 
which it was folly to expect from the 
eommencement of a suit in trover or an 
action in the case. This^ it is true, is a 
perversion of the course of public justice, 
which courts can never sanction ; and 
yet probably not a week ever passes, in 
which, in the city of New- York, the ma- 
chinery of the criminal law is not put in 
operation for the purpose of enabling the 
prosecutor to drive the defendant to a set- 
tlement of some civil litigation ; and this 
object once effected, it is suddenlv dis- 
covered, if the proceedings are before a 
police magistrate, that no testimony can 
ue adduced to support the charge, or if 



I IsttoiM viator. 
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an indictment has been found, it appeari 
that the witnesses when *' called, pay 
as little attention to the summons, as 
did Hotspur's ''spirits of the vasty deep** 
to the mandate of their would-be exor- 
cist. No blame can attach either to the 
court or the public prosecutor for per« 
mitting such a state of things, for neither 
the judges nor the district attorney can 
prevent it. Without the necessary evi- 
dence, no accusation can be sustained ; 
and how is this evidence to be insured, 
when any witness who chooses to violate 
the condition of his recognizance can do 
so at the risk of being sued thereon 1 a 
risk which most witnesses are willing to 
assume, for a sufficient consideraiioti. 
The evil lies in the inadequate remedy 
afforded by our laws, for the enforcement 
and protection of civil rights ; and antil 
some more stringent provisions are en- 
acted to supply this defect, the sanle 
abuses will continue to exist. 

At common law no mere fraud, how- 
ever gross, not amounting to felony, Wis 
indictable, unless it affected the public ; 
and although in some of the earlier cases, 
this condition appears to have been very 
liberally construed, more recent decisiona 
have restricted it within narrower limits. 
Thus in a case reported in 6 Mod. 42, 
(a book, indeed, of no great authority,*) 
the indictment charged that the defend- 
ant fraudulently and per canspiratunem 
induced J. S. to lay a certain sum^ of 
money on a foot race, and then prevailed 



• «' TheM tcramblioff reports, they will make ns 
appear to poaterity like a parcel of bloekheadi.'* 
I^well, J., in 2d Ld. Raymond, 1079. 

<*Not of the greatest authority «r< 
Ld. Hardiraeho, 1 Tas. IM 
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on the party to run booty. The Court 
refused to quash this indictment on mo- 
tion, for they said, that being a cheat, 
though it was private in the particular, 
yet it was public in its consequences. 
The accusation in this case, it is true, con- 
tained an allegation of conspiracy, and it 
is a well settled principle of criminal juris- 
prudence, that a corrupt combination to 
do an illegal actmay constitute an indicta- 
ble offence, though the act itself may not 
be a crime, when perpetrated by a single 
individual. This consideration however, 
can hardly be supposed to haVe influ- 
enced the court in pronouncing their de- 
cision, as the indictment seems to have pro- 
ceeded against one person only, and aould 
not therefore have included any acts of 

., conspiracy. So a case is referred to, in 
Hawkins' P. C, 344, in which it was held 

. that changing com by a miller, and substi- 
tuting bad com in its place, was an indicta- 
ble offence, because being in the way of 
trade, it affected the public. But in the 
case o£Rex v. WheaUey,{2 Burr. 1125,) 
where a brewer was indicted for defraud- 
ing a customer by knowingly selling 16 
firallons of beer instead of 18, Lord 
Mansfield, notwithstanding the argument 
of the prosecuting attorney, that the 
fraud was of a public nature, directed an 
arrest of judgment, on the ground that 
the charge contained in the indictment 

. amounted only to a private imposition. 

. Had the defendant been convicted of 
using a false eighteen gallon measure, 
there can be no doubt that the indictment 
would have been sustained, because the 

. use of such a measure evinces a design 
to cheat, not a particular individual, but 
all with whom the defendant might deal, 
and the generality of the intent gives the 
offence a public character. 

Under these decisions, it is obvious 
that many gross frauds might pass un- 

. punished ; and the conviction ot this fact 
seems to hav^ suggested .the necessity 
of providing some statutory remedy to 
supply the deficiencies of the common 
law. In the 33d Henry VIII., we find an 

•ACtpassed, which, after reciting the great 
and growing evils that prevailed, pre- 
scribed a remedy for them by proviaing 
that any person who should oy means 
9f any false privy token or counterfeit 
letter, made m any other man's name, 



obtain any goods, chattels, jewels or 
other things, of any other person, he 
should, on conviction, suffer such correc- 
tion and punishment, short of the pen- 
alty of death, as the person before woom 
he should be convicted, should decree. 

The effect of this statute was to extend 
the jurisdiction of the criminal law to 
acts of private fraud, when perpetated by 
means of a false token ; a term, which, 
as expounded by subsequent deciaioos, 
signifies something more than a bare 
promise or affirmation — some real and 
visible evidence of the pretence which 
it is used to support, as a ring, a key, or 
a written instrument in another's name. 

The jurisdiction of the crimioal courts 
over the subject of frauds was stU 
farther enlarged, by the passage of 
the 30 Geo. II. which punished all 
persons who knowingly and desigDcdly, 
oy means of any false pretence or pre- 
tences, obtained from any person or per- 
sons, any money, goods, wares, or mer- 
chandise, with intent to cheat ordefraod; 
thus dispensing with the necessity of the 
use of any false token as a pre-requisite 
to conviction. 3 Term R. 104. 

The term »* false pretence" as used 
in this act, has received a constractioo 
almost co-extensive with its ordinary ac- 
ceptation ; thus, it has been held to ex- 
tend to cases where a check bad beeo 
^ven by a party, which he knew at the 
time would be dishonored — where the 
defendant falsely represented himself as 
the servant of another and thereby ob- 
tained an advance of funds — where a 
co|}nterfeit note was knowinglypwsed on 
another, and property procured thereby 
— and a variety of other cases involving 
similar principles. 

The provisions of this statute were 
subsequently extended by 52 Geo, IH' 
to choses in action, which were not con- 
sidered as included in the terms ** money. 
foods, and chattels," used in the pre<^ 
ing act. 

By the 7 and 8 Geo. IV. sll *« 
prior statutes to which reference ba» 
been made, were repealed, and their pfo* 
visions embodied in the- folio wingeD^J^^' 
ment : *« If any person shall by any fa**® 
pretence^ obtain from any other persOPt 
any chattels, money, or valuable secunty* 
with intent to cheat or defraud any p^^' 
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•on of the same, such person shatl be 
guilty of raisdemeanor, and punished as 
therein required.*' 

This language is almost identical with 
that used in the Revised Statutes to de- 
scribe the same offence, and it is there- 
fore proper that our courts, in the con- 
struction of our own law on this subject, 
should avail themselves of the recent de- 
cisions of the English Bench, which, 
though not conclusive as authorities, are 
entitled, from the character of the judges 
who pronounced them, to high respect 
and consideration. Laws expressed in 
synonymous terms should receive a uni- 
form interpretation, for they cannot cor- 
rectly admit of any other. Especially 
should this rule be observed where they 
are directed to precisely the same end — 
designed as a rule of action for commu- 
nities occupying the same relative social 
position, equally advanced in the arts of 
civilization, and possessing that similarity 
of character and feelin?, which springs 
from a kindred origin, r^o reason can be 
assigned why the exposition which a 
statute receives in Westminster Hall 
should be disregarded by our courts in 
expounding a similar statute in pari ma- 
teria, except where the form of our gov- 
ernment, or the spirit of our institutions, 
would render such an exposition inad- 
missible. Wherever circumstances per- 
mit, harmony should prevail in judicial 
decisions. *' Non alia lex Rama — alia 
Athenis:' 

An examination of the more recent 
volumes of the English reports will sat- 
isfy the reader, that the statute of 
George IV., above cited, has received a 
very large and liberal construction, which 
the very latest decisions evince a dispo- 
sition to extend rather than restrict. If 
the wrong which the law was designed 
to remedy, be so extensive in Great Bri- 
tain, as to require or justify such a mode 
of judicial interpretation, there can be no 
doubt that the magnitude of the evil here, 
demands some equally efficient means 
for its suppression. 

In the case of Regina v. Ballj (ICar. 
& M. 249,) the defendant went into a 
pawnbroker's shop in the middle of the 
day, and laid down eleven thimbles on 
the counter, saying, " I want five shil- 
lings on them ;" the pawnbroker's assis- 



tant asked the man if they were silver ; * 
he said they were. The assistant then 
tested them, and finding that they were . 
not silver, gave the defendant into custo- 
dy. It was held by Mr. Justice Mire- 
house, after consulting some of the jud- 
ges, that the defendant was guilty of an 
attempt to obtain money by false pre- 
tences, and that the offence would have 
been complete had the money been ob- 
tained. 

In Rex V. Barnard, (7 Car. & P.,) it 
was held, that if a person at Oxford, go 
to a shop for the purpose of fraud, wear- 
ing a commoners cap and gown, and 
obtain goods, this appearing in a cap 
and ffown is a sufficient false pretence to 
satisfy the statute, although nothing pas- 
sed in words. 

In Reg. V. Bloomfield, (1 Car. & M. 
537,) the defendant was convicted of oh- 
tainino; money by false pretences under 
the following circumstances. He called 
on the prosecutor, and represented him- 
self to be a Mr. H. who had cured Mrs. 
C. at the Oxford Infirmary, and by 
means of this allegation, induced the 
prosecutor to purchase of him a bottle of 
eye- water, which he said would cure the 
eye of the prosecutor's child. The pro- 
secutor gave him a sovereign and re- 
ceived 15t. in change. It was proved 
that the defendant Was not Mr. H. 

In R^.Y. Capelandxhe defendant had 
paid his addresses to the prosecutrix, 
who agreed to marry him, but aflerwards 
refused to do so, he threa^sned her with 
an action, and thus obtained money from 
her. It was proved that during the 
whole of the transactions he was a mar- 
ried man. The pretences laid, were, 
first, that he was unmarried; secondly, 
that he was entitled to bring an action 
for breach of promise. The defendant 
was convicted, and the indictment sus- 
tained. 

Regina v. Kendrick, (1 Davis & Men- 
vale, 208,) was a case in which the defen- 
dants were indicted for a conspiracy to 
cheat, and also for obtaining goods by 
false pretences. The evidence was, that 
the prosecutor was told by the defen- 
dants, that certain horses had been the 
property of a lady deceased, and were 
then the property of her sister, and had 
never been the property of a hor»o«. 
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dealer, all these statenients being false, | 
and the defendant knowing that the be- 
lief of them was the only inotiye that 
would induce the prosecutor to pur- 
chase. It was held that this evidence 
was sufficient to support the fourth and 
fifth counts of the indicttnent, which 
charged the ofience of obtaining money 
by false pretences. 

In the case o£ Reginay, Hamilton, the 
defendant was indicted for obtaining 
600/. by falsely representing that he was 
a captain in her majesty's dragoon 
guaras. After conviction, he brought a 
writ of error, assigning as one of the er- 
rors, that the pretences set forth in the 
indictment were insufficient to constitute 
the ofience. On full argument, the judg- 
ment was affirmed. 

The most usual cases of indictment in 
our criminal courts, under the statute 
against false pretences, are those in 
which the defendant has obtained pro- 
perty by assuming a fictitious character, 
by personating another, or by misrepre- 
senting his pecuniary ability. One or 
more convictions have, however, recently 
taken place in the court of sessions, 
where the ofience consisted in false rep- 
resentatioQS made by the vendor to the 
Tendee, at the time of sale, in reference 
to the nature and quality of the article 
■old, an amount exceeding the value of 
the article having been obtained thereby. 
These convictions are in strict accor- 
dance with the law as asserted in the 
English cases Ibove alluded to ; and it 
is difficult to perceive what objection 
can be made to so reasonable a doctrine 
as that which declares that false allega- 
gations of the value of property, when 
used as a means of fraud, are equally 
punishable under our statute, with false 
representations of the possession of 
wealth or social position. Penal laws 
are designed not only to inflict punish 
ment on offenders, as a m^ans of retri- 
butive justice, but also to protect the 
interests of society by means of the salu- 
tary terror whicn such punishment is 
calculated to excite. Hence, where the 
xnoral criminality of a number of prohi- 
bited acts of the same class or species 
18 about equal, sound policy demands 
that the heaviest punishment should be 
Tisited on that, which threatens, if left 



unpunished^ to be most productive of 
evil consequences to the community at 
large. Those false pretences which are 
most calculated to inspire confidence, to 
allay suspicion, and prevent inquiry, are 
more dangerous than those which afford 
a wide scope fur the exercise of caution 
and vigilance. All false representa- 
tions are punishable because they create 
a presumption, not justified by the fact, 
of some benefit to accrue to the party 
who confides in them ; and the stronger 
the inference authorized by the repre- 
sentation, the more nearly that inference 
approaches to an apparent certainty, the 
stronger the reason for punishing ibe 
fraud that has created it. 
~ In the case of Rex v. Barnard, referred 
to above, the prosecutor parted with ha 
property because he supposed from the 
defendant's garb, that he was an inmate 
of the university, and as he inferrwl 
from this circumstance, a person of suffi- 
cient means to pay for the article pur- 
chased. So, in Regina v. HamiUm* 
where the defendant obtained 500/. by 
pretending that he was a captain of 
dragoons, it is obvious that cre<3it was 
not given to the false representation in 
the abstract, but to the inference which 
it authorized, or at least which the pro- 
secutor drew from it, that from the po- 
sition which the defendant represented 
himself to occupy, he possessed the 
means of refunding the sum borrowed 
from the prosecutor. Yet in both thew 
cases, had the representations been tnie, 
they would have afforded the party who 
confided in them no certain security o* 
ultimate payment, for the collegia" 
mighthave been as poor as Diogenea, and 
the officer destitute of every thing but htf 
uniform. On the other hand, in B^^^ 
V. Ball, which is the representative of 
that class of cases in which money is ^^ 
tained by means of false and fraudulent 
representations of the nature of the pr^ 
perty sold, no loss could have accrued 
to the prosecutor, had the assertion been 
true which was made when the propej^ 
was offered for sale. The only question 
which it concerned him to asKi J^*^' 
whether the thimbles were really BiWf! 
if so, no future event, connected wJin 
the solvency of the vendor, could have 
affected him. Having in his ovim han^ 
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an equivalent for tlie money with which 
he had parted, no further inquiry became 
necessary. He wai secure in any con- 
tinffency. 

It would seem, therefore, that if there 
be any false pretences which should be 
brought within the purview of the crimi- 
nal law, they are those Jn which money 
or some other valuable thing is obtained 
by means of false and exaggerated rep- 
resentations of the nature or value of the 
article sold — these being the representa- 
tions which are most calculated to im- 
pose on the unwary. No class of cases 
IS more directly within the words of the 
statute, for the false pretence is here the 
only means by which the money or pro- 
perty is obtained, while in the other class, 
as has been observed above, credit is 
frequently given, not to the false repre- 
sentation itself, but to something for 
which that representation stands — to 
some inference or deduction, more or 
less reasonable, according to circumstan- 
ces, which the vendor or lender draws 
from the statements of the purchaser or 
borrower. Thus in Regina v. Hamilton^ 
cited above, Lord Dcnman observed on 
the argument, '' we do not perhaps see 
how such a statement — (that the defen- 
dant was a captain of dragoons) could 
directly be the means of procuring from 
the prosecutor an order for 500/, — but 
we can conceive that it might do so, 
and the fact is established by the ver- 
dict.** • 

The doctrine has sometimes been ad- 
vanced, and was, it is believed, (we speak 
from newspaper report,) asserted by the 
Recorder of the city of New-York, on a 
recent trial, that the statute does not ap- 
ply to cases where the prosecutor is 
chargeable with a want of ordinary cau- 
tion in giving credence to the represen- 
tations of the defendant. Thus, if in i2e- 
gina V. Ball, the pawnbroker's assistant 
had omitted to test the thimbles, prior to 
making an advance on them, the defend- 
ant, according to this rule, would not have 
been liable, if such omission amounted 
to gross negligence. It is difficult to find, 
in the language of the statute, any 
authority for this distinction, or any 



• PsBD. Ls. Jmnnal, April, 1847, p. 374. 



ground for introducing, in criminal pro- 
secutions, of this nature, the rule of caveat 
emptor with its attendant embarrassments 
and difficulties. These questions of " or- 
dinary care/* *' probable cause," ** due 
diligence," and the like, are susceptible 
of no general uniform solution, but each 
must rest on its own peculiar circumstan- 
ces. The law in attempting to define 
such terms for practical purposes, justly 
exposes itself to the charge of uncertain- 
ty. What, for instance, is slight dili- 
gence, as understood in the law of bail- 
ments ? " It is that which persons of less 
than common prudence take of their own 
concerns. It is that which persons of 
any prudence at all take in their own 
concerns. It is such diligence as a man 
of common sense, however inattentive, 
takes of his own concerns.' ' Story, Bail- 
ments, § 16. Here are three different de- 
finitions of the same thing, all possessing 
different shades of meaning; and when 
we come to apply them to matters of 
fact, it becomes necessary to take into 
consideration the habits and character of 
tho bailee, inasmuch as his prudence or 
carelessness in the administration of his 
own affairs, becomes, in some degree, 
the measure of his duty in his fiduciary 
capacity of bailee. 

The correct view of this subject ap- 
peal's to have been taken by Lord 
Ashurst, who, in King v. Young, 2 Leacfa« 
572, said in reference to the statute, SOth 
Geo. II., that " the legislature saw that 
all men were not equally prudent, and 
passed the statute to protect the weaker 
part of mankind." So in the case of 
The People v. Conger, 1 Wheeler Cr. 
Cases, 462, Golden, Mayor, expressed 
himself thus — " If a person in the attire 
of a mendicant were to present himself 
as a merchant of large fortune, — if one 
were to represent that he was established 
as a great trader in the adjoining house, 
— or if he were to say, that his friend, 
who was standing at his elbow, would 
endorse a note for goods purchased, and 
by these or like false pretences obtained 
goods, the pretences might be insufficient 
to support an iudictment, noi because they 
toere not false pretences within the meaning 
of the statute, hut because no jury could be in- 
duced to believe thai such palpable false* 
hoods could be the grounds ^credit, or thai 
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any man could he d^auded rfhU property 
by such improbahle meanM. 

The submission of the question in this 
shape to the jury — was the property or 
money obtained by means of the pre- 
tence — would relieve them from the em- 
barrassment under which they mustlabor, 
in endeavoring to determine the standard 
of ordinary care and diligence, and as- 
certaining whether the prosecutor had 
adhered to, or departed from it; while 
at the same time it would spare the court 
the necessity of laying down a vast 
amount of what Bentham terms "judge- 
made law/' in attempting to decide, as 
each case came up for decision before 
them, whether the party defrauded had 
been guilty of gross negligence, or not. 

The requisites to a conviction under 
our statute against false pretences, as 
derived from a review of the English and 
American authorities, are 

1st. That a pretence, wilfully false, 
should be made, in reference to a pre- 
sent, existing fact, — a false represen- 
tation in regard to a future occurrence, 
being merely ground for a civil prosecu- 
tion. 

2d. That money, personal property, 
or some valuable thing (including choses 
in action) or the signature to a written 
instrument, should be obtained thereby, 

3d. (As a corollary from the above.) 
That the pretences must precede the de- 
livery of the property, or the obtaining 
of the signature. b. 



H 0. dinnit (Honrt. 

[■OUTIUCRN OirfRICT OF NKW-YOHK.] 

Before th^ Hon. Samuel R. Bsm, District Jadge. 

EbenczerB. Sherwood v. The Mutual 
Insurance Co.— 4th Dec. 1847. 

collision ^LOSS FROM PERILS OP THE 

SEA. 

An injury and loss miBtained by a ship, by means 
of a collision at sea, is a loss from periU of the 
■ea. 

She is entitled to indemnity for such loos by nnder- 
writers on a policy against perils of the sea, 
although the loss was occasioned by the igno- 



rance, inattention or fault of the msstar or enw 
in navigating the vessel 

The loos inflicted by soch insured vessel on another, 
and which she has been obliged to pay, may sin 
be recovered against the assurers, as one araiof 
directly from a peril insured against 

The decree or judgment of a court fastening nch 
loss upon the colliding vessel, is not the proximata 
cause of the loss to her : the co//istoa itself is the 
proximate canse. 

The doctrine applied in fire policies, that the ear»< 
lessness or fault of the insured leading to or 
occasioning the loss, does not exonerate the in- 
surer, is equally applicable to marine poUeiea 

The circumstances of the case appear 
in the judgment rendered by the court. 

B. F. CuUing, for the libellant 
TAeo. Sedgtoick, for the respondents. 

Betts, District Judge. — The declara- 
tion in this case is very special, setting 
forth all the facts upon which the actioD 
is grounded, or which might probablj 
be brought out on the defence. |Theship 
Emily, owned by the libellant, was un- 
derwritten by the defendants, amongst 
other risks, against the perils of the sea. 
Before the termination of the voyage, 
and at sea, off the portof New- York, she 
came in collision with the brig Virginia, 
by which thejatter vessel was sunk, and 
vessel and cargo totally lost. 

A suit in rem was prosecuted in the 
district court of this district by the own- 
ers of the Virginia against the Emily» 
to recover the damages sustained bj 
occasion of the collision. 

The court held, that there was 
gence and misconduct in the tnanage- 
ment and navigation of the Emily, and 
decreed against her $6000 for damages 
sustained by the Virginia, besides costt 
of suit. This decree was affirmed on 
appeal to the circuit court, and the 
present action, on the policy of insurawce 
seeks to recover from the defendants the 
amount so decreed agains tthe Em^J. 
and which the libellant avers he has paid 
and satisfied. 

The respondents demur to ^^^ ^P! 
and second counts of declaration, wbic 
detail these facts, and the issues at ja^ 
presented upon the pleadings, are [H 
whether a policy against /?crt/*f/^«'j^^ 
comprehends the damages paid by ^ 
insured vessel to another in consequence 
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* of a collision between them at sea. (2.) 
whether the underwriters on such policy 

• are liable, when the collision is produced 
through negligence and misconduct on 
thepart of the insured vessel. 

These points have been argued with 
great fulness and ability, and with a cri- 
tical examination of the principles re- 
cognised in the American and English 
courts, and the maritime codes of Europe 
on the subject. 

We think both questions are em- 
braced within decisions rendered by the 
supreme court, and that they are not 
now open for consideration by this court 
on general principles, and accordingly 
we shall restrict the discussion in this 
opinion to a very concise statement of 
our yiewB of the effect and bearing of 
the cases decided by the supreme court. 

In the first place, we understand it to 
be explicitly settled in the case of Peters 
V. The Warren Insurance Co., (14 Peters, 
R. 99,) that a vessel insured against 
perils of the sea is entitled to be remu- 
nerated under the policy, the contribu- 
tions she has been obliged to make for 
injuries to another vessel in consequenCle 
of a collision at sea between the two. 

That is the general doctrine. The 
court also determined that the policy 
covered not only the immediate dama- 
ges occasioned by the collision, but the 
costs and expenses incurred in enforcing 
the contribution. 

That case disposed of another point, 
supposed on the part of the defendants 
in this case, to merit great consideration. 
It was emphatically declared, that the 
proximate cause of loss was the collision, 
and not the adjudication of the tribunal 
attaching the loss to the insured vessel, 
or the lex loci establishing her liability. 

The objection raised on the argument 
before us, that the loss was not within 
the perils insured against, because it was 
imposed upon the Emily, immediately 
by the decrees of the district and cir- 
cuit court, condemning her in damages 
and costs, and that her exposure to liti- 
gation in the event of such litigation, 
could not be deemed a peril of the sea, 
is therefore precisely me't and answered 
by that case. We accordingly regard 
the first proposition raised by the demur- 
rer as fqilly covered by the d^cuion of 



the supreme court, and to be no longer 
a subject of discussion. 

The point most relied upon by the 
defendants however, is, that oy the com- 
mercial law of the United States and the ^ 
continental states of Europe, underwri- 
ters on a marine policy are not liable 
for a loss produced by the carelessness, 
ignorance or misconduct of the assured, 
and that the later English cases which 
have declared a different rule, are in 
opposition to the better settled principles 
of the law of that kingdom also. 

It is conceded that the case of HaU v. 
The Washington Insurance Co. (2 Story 
R. 176,) is in consonance with the recent 
decisions in England and applies the 
case of Peters v. The Warren Insutance 
Co. (14 Peters, 99,) to a class offsets en- 
tirely analogous to those stated in the 
declaration in this case and by the de- 
murrer admitted to be true ; but it has 
been most strenuously insisted, that the 
decision of the supreme court no way 
sanctions the principles adopted by Judge 
Story and claimed by the libellant in 
this suit. It is true the case before the 
supreme court arose out of a collision 
from accident or mutual fault. That 
circumstance was recognised by the 
Hamburgh tribunal as the ground for 
compelling a mutual contribution by the 
colliding vessels, (14 Peters, 99.) Bat 
the judgment of the suprem.e court was 
in no respect governed by that circum- 
stance. It is placed upon a broader 
consideration— one which may be &irly 
regarded as embracing every loss not 
barratrous. It adjudged the damages 
sustained by the injured vessel to be the 
direct and immediate consequence of the 
collision, and no less so in being im- 
posed by judgment of law on the insured 
vessel, than if they had accrued to her 
bodily by the collision. 

The case did not demand the judgment 
of the court upon the particular here- re- 
lied upon by the defence, and no direct 
opinion was expressed in respect to the 
influence or effect of proving negligent 
or blameable conduct in those man- 
aging the insured vessel. But it is mani* 
fest that the fact, if it existed, would 
have no way influenced the decision, be- 
cause the court express their dissatisfac- 
tion with the decision of the Queen's 
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Bench in England, in De Vaux v. Salva- 
dor, (2 Adol. & Ell. 420,) in toto and a 
ptomineat ingredient, in that case, was 
one oi fault on both sides. 

The distinction would not have es- 
eaped notiee^ had the supreme court 
considered the absence or presence of 
negligence or fault tendiog to produce 
the lust, as varying at all the principle 
adopted and adjudged in the case. 

We accordingly think the spirit of the 
decision, in PHerM v. The Warren Ins. Co. 
well warranted the conclusion drawn 
from it and applied in Hall v. T/te Wash- 
ingian Ins. Co.^ and that full authority is 
furnished by these cases to suppoit the 
pi*e8ent action. But, furthermore, we 
regard the point iu effect determined by 
the supreme court, by repeated deci- 
sions-^antecedent to the case of Peters 
v« The Warren Ins. Co., and that accord- 
ingly the case in 14 Peters, 99, proceed- 
ed upon a principle which had become 
the settled law of the court. The rule, 
after the most ample examination of 
American and European authorities, had 
been deliberately declared and estab- 
lished, that underwriters are liable for a 
lost arising directly out of a peril insured 
against, although the negligence or mis- 
conduct of persons in charge of the pro- 
perty insured, may have incurred or oc- 
casioned the loss. The Patapsco Ins. Co* 
▼ Gm2^, (3 Peters R. 222.) That was a 
marine policy. The same doctrine was 
reiterated in Columbia Ins. Co. ofAlexan* 
Sria V, Laterence, (10 Peters, 508,) which 
was a fire policy on real property. The 
principle is repeated with increased em- 
phasis in Waters v. The Merchants' Louis- 
uille Lis. Co., (11 Peters, 213.) 

These principles have now been in- 
corporated in the jurisprudence of many 
of the individual states. Henderson v. 
The Western Marine and Fire Ins, Co., 
(10 Rob. Louis. R. 164.) Copeland v. 
The New England Maine Ins. Co., (2 
Mete. 432.) Perrin v. The Protection 
Ins. Co., {li Ohio R. 147,) and in the two 
last cases the courts have retracted or 
qualified the doctrine previously govern- 
leg their decisions in order to conform to 
the judgment of the supreme court, and 
render a principle of law of such exten- 
sive and important influence uniform 
tbrooghout the United Statet^ correspond- 



ing with the rule now definitely esttb- 
lished in England, (2 Bam. ifAld.'il 
5 Bam. and Aid. 174. 7 Bam. if Crm. 
219. Ibid. 798. 5 Mee. ^ WiUt. 40^ 
8 ib. S. C. 895.) 

The counsel for the defendants con- 
tend, that the principles settled by thew 
strong cases, at least in the United StatM 
courts have relation to fire policies, and 
that policies covering sea risks are to be 
construed and enforced on difTerent con- 
siderations. It is sufficient to obaerra 
that the cases in no instance note ihst 
fact as affording a different liability or 
right, or calling for a different rule of in- 
terpretation. On the contrary, it woaU 
seem that the liability of assurera, not- 
withstanding the loss was occasioned bj 
the fault or negligence of the assured, 
was first established in cases of sea-nsks 
proper and was subsequently applied 
because of its justness and the plftin 
purpose of the contract to fire risk, at 
sea and on land, (2 Mete. R. 432. 2 
Barn if Aid. 73. 10 PeUrs, 517. H 
Peters,22\.) 

In our opinion it is now iucontroverti- 
bly established by the authority of the 
highest court of the land, that the defend- 
ants would be liable under this policy on 
the facts stated in the declaration, for tbe 
damage directly received by the Emily 
in the collision, although produced by tbe 
negligence or misconduct of her crer 
Irwould be one of that clasa of losies 
which the ship owner would have mort 
reason to apprehend, and accordini^ly 
seek first to be guaranteed against Tbe 
inattention, the carelessness, and Ux^ 
of mariners, must invariably more or 
less enter into every damage and loM 
sustained by a ship on her voyage. Id 
the present case, the blameable abaesce 
of the look-out for a few momente; n 
mistaken roanceuvre of the vessel in- 
sured ; or a wrong order given by *^ 
officer on deck, produced the collision, 
and were the causes for which the col- 
liding ship was charged with tbe danit- 
ges inflicted on another. But most •«• 
suredly these facts could not afiect her 
right to protection by the underwnten 
against the direct injury received by her 
also by the act of collision. It would be 
taking away from a policy all its esesn* 
tial properties of an iqdemnity agaitf^ 
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perils of tbe sea, ifsacb circmnstances 
connected with a peril, discharged the 
assurer from liability to the assured. 

The courts in the opinions pronounced, 
have adverted to this consequence of that 
doctrine and strongly repudiated it. 

The primary responsibility of the 
underwriter for the direct injury to the 
Emily being then unquestionable, the 
case (14 Peters, 99,) supplies all the 
authority required, for including within 
the indemnity as part and parcel of the 
loss, the damages decreed against the in- 
sured vessel and which she was com- 
pelled to bear, because of such collision. 
A decree must accordingly be entered 
overruling the demurrer, and for the li- 
bellant on the two first articles or counts 
for the libel. 



N. 9. Snpvtmt dottrt 

fiofore the Honorable JOHN W. EDMONDS, 
one of the JusUcee of the Sopreme Court. 

In thb matter of Pbimb, Ward & Co. 



The act of 1831 to abolish impneonment for debt 
and to p«inish fraadulent debtors, is partly a crimi- 
nal proceeding to punieh fraads, and partly a civil 
remedy to enforce the payment of a debt 

The proceedings on the civil remedy are never for 
tbe benefit of creditors at large, except where the 
debtor has been tried and convicted of a misde- 
meanor under the statute. 

Up to the time of the assignment by the debtor un- 
der sections 16, 17, the proceedings are for the 
benefit of the prosecating creditor alone. SemhU. 
The assignment is for the benefit of the prosecu- 
ting alone and others similarly situated; that is, 
others who have also commenced suits, or who 
have recovered judgments, made a demand of as* 
sets and obtained a refusal to have those assets 
applied in payment of the judgment recovered. 
Sed QuiBreT 

The prosecuting creditor, by recovering judgment 
and obtaining a refusal to apply rights in action 
in payment, having obtained a preference over 
other creditors, it is unjust for the debtor to refuse 
thus to apply those rights in action, on the pre- 
tence or for the purpose of dividing those rights in 
action equally among all creditors. ^ 

The debtor being convicted before the judge issuing 
the warrant of some of the acts mentioned in 
the statute as authorizing his commitment, there 
is no power in the procoMiiDgs thereon, until the 
decision of the supreme court or a review of the 
proceedings on certiorari. 

Prime; Ward & Co., brokers in tbe city 

of New-York, at the time of their failure, 

VOL. T. 33 



were indebted to the Jefferson County 
Bank for moneys collected and received 
for their nno, on which tbe bank obtained 
a judgment in this court for 889,915 31. 
After the judgment was docketted, P., W. 
& Co. exhibited to the attorney of the 
bank a schedule of assets consisting of 
rights in action and evidences of debt 
valued at some $50,000, which the attor- 
ney demanded that they should apply in 
payment of the judgment. 

!P., W. & Co. refused so to do, but of- 
fered to make a general assignment for 
the benefit of all their creditors. 

Thereupon a warrant was issued 
against them under the act to abolish 
imprisonment for debt, and to punish 
fraudulent debtors, on the ground that 
they had unjustly refused to apply their 
rights in action and evidences of debt 
in payment of a judgment against them. 

On being arrested, they controverted 
the fact of unjust refusal. 

Cr, C. Sherman, for plaintiffs, insisted 
that by his proceedings, they had ob- 
tained a preference over all other credi- 
tors, and that it was unjust for defend- 
ants to refuse making such an applica- 
tion of their assets, as would carry out 
that preference. 

N. B, Blunt, for defendants, claimed 
that the proceedings under the statute 
were for the benefit of all creditors, and 
that it was proper for the defendants so 
to act as to secure an equal disiribution 
of their effects among all. 

Edmonds, J. — This is an application 
under the '* Act to abolish imprisonment 
for debt, and to punish fraudulent debt- 
ors" for a warrant to commit the defend- 
ants to close custody for unjustly refusing 
to apply their assets, amounting to some 
$50,000, to the payment of a judgment 
obtained against them by the Jefferson 
County Bank, for $89,915 31. There is 
no allegation of fraud or unfair dealing 
in the case, but it is on one side, a claim 
by the bank, that under that statute, they 
have obtained a preference over all other 
creditors, and that therefore it is unjust 
in Prime, Ward & Co., to refuse on de- 
mand, thus to apply their assets, and on 
the other a claim by Prime, Ward & Co,, 
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tbat sucb preference would be unjust and 
contrary to their willingness and inten- 
tion to make an equal distribution of 
their effects among all their creditors. 

The question is one then merely of 
law, involving the construction of that 
statute, except that it may perhaps be* 
come necessary to consider one of fact 
growing out of the terms of the demand 
and refusal. 

The provisions of the statute applica- 
ble to this case are, that in all cases 
where a plaintiffhas obtained a judgment 
founded upon contract, he may apply to 
a judge of this court for a warrant to 
arrest the defendant, upon satisfactory 
evidence to be adduced to such ofHcer, 
that the defendant has rights in action, 
money or evidences of debt, which he un- 
justly refuses to apply to the payment of 
that judgment. 

The defendants have been brought be- 
fore me on such a warrant, and, as al- 
lowed by the statute, they have contro- 
verted the allegation of an unjust refusal. 
On that point proof has been taken be- 
fore me, and from the evidence, it ap- 
pears that on the twenty-ninth of Octo- 
ber the defendant exhibited to the attor- 
ney of the bank a list of their assets, 
which he demanded that they should ap- 
ply on its judgment, which they refused 
to do, at the same time avowing their 
readiness to make a general assignment 
for the benefit of all their creditors ; and I 
am now called upon to take the next step 
authorized by the statute, namely, if I 
am satisfied that the allegations of the 
complainant are substantiated, to direct 
that the defendants be committed to the 
jail of the county, where they shall re- 
main in custody in the same manner as 
other prisoners on crirainal process, un- 
til they shall assign their property and 
obtain their discharge, as provided in that 
act. 

The professed object of the statute is 
to abolish imprisonment for debt, and to 
punish fraudulent debtors ; but it con- 
tains many provisions which aim only at 
enabling the creditor, in a certain class 
of cases, to enforce the collection of his 
demand. Thus, while it authorizes the 
commitment of the debtor to custody as 
a prisoner on criminal process, and his 
conviction as guilty of a misdemeanor, 



it permits him to be discharged from bis 
commitment on paying the debt in ques- 
tion ; on giving security to pay the debt 
in sixty days ; on making an assigmseDt 
of his property, or on giving a bond thtt 
he will within thirty days apply for ao 
assignment of his property and a dis- 
charge. 

And in analogy to the proceedlDgs 
against one who has been convicted of 
crime, and sentenced to the state prison, 
(2 R. S. 14, Art. 2.) when the debtor 
shall be thus convicted of the misde- 
meanor, trustees may be appointed to 
take charge of his property and distri- 
bute it among his creditors, and may 
have his person, any place occupied br 
him, his trunk or other article possessor 
by him, searched for money or evidciw 
of debt to be delivered to the trustees. 

The statute has then a double aspect, 
as a civil remedy and a crimioal pro- 
ceeding, and it cannot be well Dnder- 
stood without keeping this consideratioQ 
constantly in view. 

So far as it is a civil remedy (except 
where the debtor may be induced by i 
fear of commitment to pay the particular 
debt) it seeks to attain its parpose by 
means of an assignment of the debtori 
property, and it is not a little singular 
that after fifteen yeara practice under 
the law, it should at this moment bet 
matter of doubt for whose benefit such 
assignment shall be made — the crediiofl 
at large, the pursuing creditor aloo6 
or that creditor and others situated like 
him. 

That question is now distinctly pre- 
sented to me, and I cannot decide U 
without running counter either to the 
views of the supreme court, or of w* 
court of chancery. , 

The question arises before roe in tbis 
form : If the prosecuting creditor did, by 
his proceedings, obtain a right toprionty 
of payment, then it was unjust for tw 
defendants to refuse the demanded »p- 
plication of their assets, and a case tf 
made out to warrant their comroitmeot. 

In the PeopU v. Abel, (3 Hill. 109)] w 
Butheitm v. BefU, (4 Hill. 577,) and iQ 
Moak V. De Forest, (5 Hill, 605,) th« 
supreme court clearly intimate tfl<?' 
opinion that the proceeding under the ac 
of 1831, is for the benefit of the proaecfl- 
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ting creditor* to enable him to collect his 
debt» and that the asaignment enures to 
faia benefit rather than to that of all the 
creditors. While, on the contrary, the 
supreme court in Towmend v. Morrell^ 
(10 Wend. 577,) and the Chancellor in 
Sptar Sf Ripley ▼. WarddU^ (decided 
August 4, 1847,) as clearly intimate the 
contrary opinion ; and that if the impri- 
Bonment does not coerce, from the debtor 
payment or security of the particular debt, 
but does coerce an assignment, that will 
be for the benefit of all the creditors. 

When the case of the Wardells was 
before me as circuit judge, I intimated 
views similar to those afterwards ex- 
pressed by the chancellor, though I pur- 
posely abstained from deciding the point. 
I committed the defendants in that case 
because, on a demand of them like 
that made of Prime, Ward & Co., they 
had refused to apply their assets to the 
payment of the particular judgment, on 
the ground of their intention to make an 
equal distribution among .all their credi- 
tors* But I decided so to commit, not 
because I had arrived at a satisfactory 
conclusion on the point now again before 
me, but because of the opinion which the 
supreme court had intimated, because 
the practice in the Hall had been, as I 
was informed, in conformity with such 
an opinion, and in the expectation, on 
my so ruling, that the case would be 
taken to that court for review. 

The supreme court, however, refused 
to review it, and if the decisions of our 
courts now remained in the same condi- 
tion in which they were then, I might, 
on a matter where I find it so difficult to 
arrive at a satisfactory result, pursue the 
same course in this case which I adopted 
in that. But since that time the Chan- 
cellor has intimated an opinion contrary 
to that on which I rested my decision to 
commit the Wardells, so that I am no 
longer at liberty to repose on an ohiUr 
dictum of the supreme court any more 
tban on a similar opinion of the court of 
chancery ; and as there has not been in 
either court any express decision on the 
point, I am compelled, as far as may be 
practicable, amid these conflicting dicta, 
to arrive at a satisfactory conclusion for 
myself in. reference to the meaning of this 
aahappy sUtute, 



The proceedings under it have been 
sometimes regarded, as in the nature of 
a statute execution, that is, as a statutory 
means of enforcing the payment of debts. 
In some respects this may be a just view. 
Thus, if the defendant before arrest, and 
in answer to a demand made under the 
4th section, applies his evidences of debt 
to the payment of a judgment against 
him, it i^ pro tanto a means of enforcing 
payment of a debt. So, if after his ar- 
rest, and before his commitment, he does, 
under the 10th section, pay the debt, or 

five security for its payment, in sixty 
ays, it becomes a means of coercing sat- 
isfaction. 

Thus far there is no reference to any 
other than the pursuing creditor, nor any 
other end apparently aimed at than the 
payment of his particular debt, and upon 
the satisfaction of that debt the proceed- 
ings end, and the frauds or injustice com- 
plained of are purged, except that for 
some portion ot them the debtor may, 
under the 26th section, be indicted and 
convicted of a misdemeanor. 

These proceedings which may thus re« 
suit in the payment of the debt, do not 
seem to be preliminary to, or necessarily 
connected with the ultimate conviction 
for a misdemeanor. Their whole object 
seems to be the payment of the debt, and 
their purpose fully to be answered when 
that end is attained, and thus far, it is 
most manifest that the principal object of 
the proceedings is sT preference of the 
prosecuting creditor over all others, for 
when that preference is attained the pro- 
ceeding ends. 

Whether that same purpose continues 
to inhabit the other prooeedina:s under 
the statute, is the question before me. 
Before discussing that, I pause a moment 
to consider how far that purpose infects 
the end of the proceedings — the ultima 
ihtdc of the statute — the conviction for a 
misdemeanor ; for if the same purpose 
characterizes the beginning and the end 
of the proceedings, we should be much 
more ready to believe in its intended in- 
fluence over the intermediate parts* 

By the 26th section of the act, a debtor 
who has been guilty of some of the acts 
which authorise his arrest in the first in. 
stance, under the 3d and 4 ' 
may be coDvioted of a mi«d' 
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by section 27, trustees of his estate may 
be appointed, and those trustees are sub- 
ject to the same duties and obligations as 
trustees appointed under the 2d article 
of title 1 of chapter 5 of part 1 of the 
Revised Statutes. Now by the 2 R. S., 
15, § 3. lb. 46, § 36 — those trustees 
are bound to distribute the estate in their 
hands among those who were creditor^ 
at the time of issuing the warrant. So 
that the first proceeding, which is found- 
ed on a mere charge of fraud, may result 
in lawfully giving the prosecuting creditor 
a preference over all other creditors, 
while the final proceeding, which is a 
conviction of fraud, necessarily results 
in depriving him of that preference, and 
places all on a par. About the matter 
thus far, that is the beginning and the 
end of the proceedings contemplated by 
the statute, there is no doubt — the one 
aims at a preference of the prosecuting 
creditor, and the other at equality among 
all creditors. How it is with the other 
proceedings under the statute, and which 
of these two conflicting opinions, or 
whether some other principle governs 
them, is the question. 

When the debtor has been arrested on 
the warrant, and he does not pay the 
debt which is pursuing him, or secure its 
payment, he can avoid a commitment 
only by making an assignment of his 
property. For whose benefit is that as- 
signment 1 The Chancellor, in Spear 
v. Wardelh^ and Chief Justice Savage, 
in 10 Wend. 577, express theiropinion that 
it is for that of all the creditors. Judge 
Bronson, in 3 Hill, 109, deems it to be 
for the benefit of the prosecuting creditor, 
and others \A\o are situated like him in 
regard to proceedings under the statute, 
while Judge Cowen, in 6 Hill, 605, 
seems to suppose it is for the benefit of 
theprosecutmg creditor alone. 

These conflicting views tend to make 
more visible the obscurity through which 
I am compelled to grope my way to a 
clear view. I must therefore invoke 
the aid of any light which I may obtain 
from any of the provisions of the statute. 

I will therefore trace the proceedings 
through, to see if I can discover the end 
they aim at in this regard. 

To avoid the commitment when he 
does not*pay or secure the prosecuting 



debt, the debtor must either make an 
inventory of his estate and an account of 
his creditors and execute an assignment 
on which the same proceedings shall be 
had as on a petition by the debtor, or give 
a bond that within 30 days he wifl apply 
for an assignment and discharge, section 
10. This application by section 12, is 
to be by petition that his property may 
be assigned and he have the benefit of 
the provisions of the act. That benefit, 
by section 17, is to exonerate him from 
being proceeded against for any fraad 
committed or intended by him before his 
discharge, not merely by that prosecuting 
creditor but by any creditor entitled to & 
dividend of his estate. 

The benefit he prays for, is not merelj 
a discharge from the proceedings of the 
prosecuting creditor in respect to frauds 
affecting him alone, but from proceed- 
ings by any creditors entitled to proceed 
against him in respect to any fraud com- 
mitted or intended by him. The pro- 
ceedings thea of the debtor to obtain a 
discharge, are not against his prosecu- 
ting creditor alone, but also against all 
who, from their condition, are entitled to 
proceed against him ; and it can bardly 
be supposed that the statute intended that 
while he could thus be discharged in re- 
spect to a number of debts, that the sur- 
render of his property, on which the dis- 
charge is founded, should be for the be- 
nefit of one of those creditors to the ex- 
clusion of others. He asks, however, 
for a discharge against more than the 
prosecuting creditor. 

With his petition, he is to present an 
account of his creditors, sect. 10 and 13. 
Why this, if no one is interested in the 
proceeding except the prosecuting cre- 
ditor? Under all the articles of lit. 1 
of chap. 5 of the 2d part of the Revised 
Statutes, where the debtor applies for a 
discharge in respect to all his debts, by 
assigning his property for the benefit of 
all, he is required to present an account 
of his creditors, but under the single 
article (6th,) where he applies for a cfis- 
charge only in respect to the prosecuting 
debt, by assigning only for the benefit 
of that creditor, he is not required to pre- 
sent an account of his creditors. This 
becomes significant when we remember 
that this title of the Revised Statates is 
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frequently referred to in the act of 1831, 
whose provisions we are considering. 

Besides his petition and the account of 
his creditors, the debtor is also to pre* 
sent an inventory of his estate, similar 
in all respects to that required by the 
above mentioned sixth article. The 
Chancellor in Spear v. WardelU, seems 
to regard this reference to the Revised 
Statutes as an oversight in the statute, 
because the sixth article contains no pro- 
vision for an account of creditors. But 1 
understand this reference to relate not 
to the account of creditors, but to the in- 
ventory of the estate, and for good rea- 
son. It must be constantly kept in 
mind, that the sixth article, here referred 
to, provides for an assignment for the 
benefit of the prosecuting creditor alone, 
aod the inventory required from him is 
a very different thing from that required 
from the debtor, when he assigns for the 
benefit of all. See 2 Rev. Stat. 31, § 4. 
lb, 28, § 2. lb. 17, § 5. 

So that while the " account of credi- 
tors" seems to indicate that some one 
besides the prosecuting creditor may be 
interested in the proceeding, the •' inven- 
tory of the estate," would seem to indi- 
cate that he alone was to be concerned. 
May not this apparent inconsistency be 
reconciled by adopting Judge Bronson's 
view of the statute, and regarding the 
assignment and the discharge as relating 
to the prosecuting creditor, and others 
so situated that they may become such 
under the statute % 

The next step in the proceedings 
would seem to confirm this view. With 
his petition, account and inventory, the 
debtor is to present his affidavit, similar 
to that required by the same sixth article. 
Now that affidavit is very different from 
that required under the 3d and 5th arti- 
cles, where the assignment is for the be- 
nefit of all. The difference consists in 
this, that under the articles where the 
assignment is general, the debtor is re- 
quired to make oath that he has not 
paid, secured or compounded with any 
of bis creditors, with a view to obtain 
the prayer of his petition, or with a view 
that they should abstain or desist from 
opposing his discharge. But that clause 
is not required in proceedings under the 
6th article, where the assignment is for 



the prosecuting creditor alone ; nor is it 
required in the proceedings under this 
act. This fact, in connection vnth 
another, namely, that articles 3 and 5, 
which require this clause in the oath, also 
contain provisions, denying a discharge 
to a debtor who has given a preference ; 
and that article 6 which does not require 
this clause, does not contain any such 
interdict against preferences, creat quite 
a strong inference that a preference was 
contemplated : that at least it was not 
forbidden, if not distinctly aimed at 
throughout. 

The next proceeding is for the debtor 
(sec. 14) to give fourteen days notice of 
the presentation of his papers, and this 
he is to give not to all his creditors but to 
the prosecuting creditor alone, thus look- 
ing as if he alone was to be regarded as 
interested. Yet the next section (15) al- 
lows any creditor to oppose the applica- 
tion, thus looking as if all might be inte- 
rested. Here, again, it may be asked if 
this apparent inconsistency is not recon- 
cileable on Judge Bronson's view of the 
statute ? 

The next proceeding is the assign- 
ment which is to be executed in the 
same manner and with the like effect 
as provided in the Fiflh Article of the 
Revised Statutes. 

The chancellor, in Spear v. Wardelis, 
understands this effect to be to vest the 
property in the assignee for the benefit 
of all, &c. This was my view of the 
case when passing upon the applica- 
tion of the Wardelis, and also, when the 
case now in hand first came before me. 
But from a more careful examination of 
the statute I see difficulties in the way. 

The 16th sec. of the act of 1831, says 
the assignment shall be executed with 
the like effect as declared in the 5th ar- 
ticle. Now the 5th article does not de- 
clare the effect of the Assignment to be 
for the benefit of all, as the chancellor 
supposes, and the seotionB which he cites 
as sustaining that vieWy are sections not 
of the 5th article but of the 8th article, 
and the statute of 1831, has not brought 
in any part of the 8th article to eke out 
the force and effect of the assignment. 

The 5th article, sec. 9, says "the insol- 
vent shall execute an assignment with 
the like effect as declared in the third an"' 
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tide/' and tbe third article, sec. 28, de- | 
clares *' such assignment shall vest in the 
' ^signee all the interest at the time of 
executing tbe same in any estate or pro- 
perty, real or personal, whether legal or 
equitable." With a single exception, 
which I shall diriactly mention, this is all 
the " effect " which article 5 gives the as- 
signment, and it is only when we pass to 
the sections in the 8th article, cited by 
the chancellor, that we find directions 
for distributing the property among all 
the creditors. 

The exception I allude to is this : 
The assignment made under article 5 
vests in the assignee all the debtors' pro- 
perty except what is exempt from exe- 
cution, while the assignment under the 
3d article vests in the assignee all the 
property except wearing apparel and 
bedding, and the insolvent's arms and 
accoutrements as a militia man. I have 
among my papers (for I was a member 
of tbe Assembly in 1831) the bill aa it 
was reported to the House by the select 
committee, and on examining it I find 
that this reference was originally to the 
3d article, so that the assignment would 
pass all but wearing apparel, bedding 
and arms, but the Legislature altered it 
to the 5th article, so as to exempt from 
the operation of the assignment all tbe 
property that was exempt from execution. 

lience the otherwise apparently awk- 
ward reference to the 5th article. 

With this explanation, and on a care- 
ful examination of the several statutes, I 
find that all tbe effect given by the 16th 
seetion of the act of 1831 to the assign- 
ment, is to vest in the assignee all the 
interest of the insolvent, at the time of 
executing the same, in any estate or pro- 
perty real or personal, whether such in- 
terest be legal or equitable, except such 
as is exenipt by law from execution, and 
that the effect is not by that section so 
to vest for the benefit of all creditors, and 
cannot be without invoking the aid of the 
8th article, which the act of 1831 does 
not authorize. 

Thus far as we have progressed in 
the history of the proceedings under this 
act, we have arrived at one conclusion : 
that tbe act does not in terms declare 
that the assignment is for the benefit of 
ill creditors. Let us resume oar pro 



gress, to see if we can discover bj ne- 
cessary implication, for whose benefit it 
is in fact to be. 

The next step is the discharge, ( sec 
17,) and that shall '' exonerate the debtor 
from being proceeded against by any 
creditor entitled to a dividend, as here- 
inafter provided, under the 3, 4, 5, 6, 7, 
8 and 9 sections of the act, for any fraud 
intended or committed before such dis- 
charge." 

By transposing the members of this 
sentence, we shall have less difficulty in 
arriving at its meaning. It shall " exo- 
nerate the debtor from being proceeded 
against under the 3d, &c., sections, for any 
fraud, &c.,by any creditor entitled to a di- 
vidend as hereinafter provided." No cre- 
ditor can proceed unless he has obtained 
a judgment or commenced a suit, and il 
is against the proceedings of such crditon 
alone that the discharge operates. 

One thing must be constantly borne is 
mind, and that is, that throughout the 
whole of the act of 1831, the legislature 
have had constantly in view the insol- 
vent laws of the state, as they tben ex« 
Isted, and have repeatedly manifested 
their intention to apply to this new law 
the principles of those laws as far as was 
practicable. 

One of those principles, which per^ 
vades them all, is that the distribution of 
property is among those who are affected 
by the discharge. Thus, under the 3d 
and 5th articles the discharge is froai all 
debts owing at the time of the assignment. 
(2 R. S. 22, § 30; ibid, 30, § 10 ;) and 
the distribution is among those who were 
creditors at that time, (2 R. S. 46, § 36.) 
Under the 4th article, 2 R. S. 27, § 17, 
the discharge and the dividend, 2 R. S. 
47y are the same. Under the 6th article 
the debtor is discharged from his impri- 
sonment, (2 R.S. 32, § 11,) and the divi- 
dend is among the creditors at whose suit 
he is imprisoned,(2 R. S. 47.) The same 
principle carried into the act of 1831 
would again confirm Judge Bronson's 
view of the statute, and make the divi- 
dend among those against whom tbe 
debtor was discharged, that is amoDg 
those who were in the same situation 
with the prosecuting creditor. 

The 18th section contains the provi- 
sion made by the act of 1831 for the 
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powers and duties of the assigiiee. It 
declares tbey shall be all thos e specified 
in the 8th article of the Reyised Statutes, 
and be shall be subject to the same du- 
tiest obligations and control, and shall 
make dividends. 

This section is undoubtedly the " here- 
inafter provided" mentioned in the 17th 
acction, but unfortunately it does not aid 
UB in the solution of the question under 
consideration, because the 8th article, 
which is re^rred to in such general 
terms, contains three distinct modes of 
distribution, viz.: among all the creditors, 
among those alone who prosecute, and 
among those who prosecute and others 
who choose to join them. (2 R. S. 46, 
§ 36.) And the 18th section of the act of 
1831, does not declare or even intimate 
which of these modes of distribution 
shall be adopted, but leaves us where it 
found us in this respect. 

The statute does not itself profess to 
contain any farther provisions in refer- 
ence to the assignment or the dividend, 
than those I have already alluded to. It 
does, however, contain some other provi- 
sions calculated to show its general scope 
and intention, from which, in the absence 
of express provisions, we are to ascertain 
its particular intention in this respect. 

Thus, by sections 20 and 21, a aebtor 
in actual custody when the act went into 
effect, may, on making an assignment, 
obtain his discharge from that imprison- 
ment, and the proceedings thereon shall 
be as " hereinbefore provided :" that is, 
he shall make an inventory as required 
in the 6th article, take the oath required 
there, present a petition as required 
there, and receive a discharge in effect 
precisely the same as there specified. Is 
not the inference almost irresistible that 
tbe assignment he may make must be 
for the benefit of those alone in respect 
to whom he is discharged, and thus car- 
ry out the remaining principle, govern- 
ing proceedings under the 6th article 1 
So, under section 12, a debtor not pro- 
ceeded against under this statute, but 
against whom a suit has been brought, 
or a judgment obtained, may apply for 
an assignment and a discharge. From 
whom is he discharged but those who 
have sued him, and for whose benefit 
bat their's does he make an assignment 1 



Again, by section 24, whenever a 
bond given under the 10th section, shall 
become forfeited, it may be prosecuted 
by the pursuing creditor, not by all, and 
he may recover on it the amount of hta 
claim, not that of other creditors. Now, 
under section 10, the bond is to be given 
to the pursuing creditor, not to all, and 
its penalty is to be double the amount 
claimed by him, not an amount claimed 
by others. 

The condition of the bond will be 
either that the debtor will, within thirty 
days, '* apply for an assignment," or that 
he will not remove any of his property 
with intent to defraud any of his credit- 
ors, and that he will not assign or dis- 
pose of it with such intent, or with a 
view to give a preference to any creditor 
for any debt antecedent thereto, until the 
demand of the pursuing creditor shall be 
satisfied, &c. 

Thus the bond, and every thing con- 
nected with it, when it becomes forfeited 
by non -performance, look only to the 
satisfaction of the pursuing creditor. 

Again, all the remaining provisions of 
the statute, which are intended to carry 
out its principles in reference to small 
demands prosecuted in courts of justice 
of the peace, aim only at the collection 
of the demand of the prosecuting ere* 
ditor and enure to his benefit alone. 

There is still another consideration, 
and the last growing out of this exami- 
nation of the statute. It is this, that up 
to the time when the defendant is con- 
victed, before the officer issuing the war- 
rant, no person but the prosecuting cre- 
ditor has a right to take any part in the 
proceedings, to exercise any control 
over them, or to receive any benefit from 
them, but after such conviction other 
creditors may take part and become in- 
terested to this extent — they may oppose 
the debtor's application for a discharge, 
and his discharge, when granted, may 
exonerate him from imprisonment in re- 
spect to their claims. ' •» 

From this it would seem that up to the 
period of the conviction the proceeding 
is for the benefit of the prosecuting cre« 
ditor alone ; after an assignment other 
creditors may come in and bebenefitted- 
by it, but if the proceedings go to the 
extremity of an indictment for a misde« 
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meanor, all the creditors are benefitted 
and affected by it. 

I have thus carefully examined all the 
provisions of the act of 1831, with the 
view of gathering, as clearly as possible, 
its intention in respect to the question 
before me, and in spite of my precon- 
ceived notions on the subject — formed, 
it would seem, from a superficial exami- 
nation of it — I have been irresistibly con- 
ducted to the conclusion that the pro- 
ceedings under the act are never for the 
benefit of the creditors at large, except in 
the single instances of an assignment after 
the debtor shall be convicted of the misde- 
meanor, and that up to the execution of 
the assignment they are for the benefit of 
the prosecuting creditor alone. Whether 
after the assignment, it shall enure to his 
exclusive benefit, or to the benefit of 
himself and others situated like him, 
(that is, who have commenced suits or 
obtained judgments and made demands,) 
is a question that I do not examine or 
attempt to decide. It is enough for the 
decision of the question before me, that 
I have arrived at the conclusion that the 
prosecuting creditor is entitled to a pre- 
ference over the creditors generally, 
either for himself alone or for himself 
and others of a certain class, for then it 
becomes " unjust" under the statute fur 
the debtor to resist or defeat his claim. 

I do not understand that the refusal of 
the debtor to apply his assets to the pay- 
ment of the prosecuting judgment, should 
be fraudulent to authorize a warrant of 
arrest. It is enough that the refusal be 
illegal, in violation of the law, in contra- 
vention of rights acquired by the 
creditor under the statute. It then be- 
comes unjust because it is illegal. 

I draw this conclusion from the care- 
ful manner in which the statute uses the 
word " fraud." Whenever proceedings 
are taken under the act before the cre- 
ditor obtains judgment on his demand, 
fraud must be made out, to warrant an 
arrest. Thus, where the debtor is about 
to remove his property, " with intent to 
defraud his creditors," or has property 
or rights in action, " which he fraudu- 
lently conceals," or assigns or disposes 
of his property, or is about to do so ** with 
intent to aefraud," or has *' fraudulently 
contracted the debt;" but when a judg- 



ment has been obtained, and the debtor 
refuses to apply his assets in payment of 
it, the statute does not say fraudulently 
refuses, but unjustly refuses; and that 
in the same section where the terms 
"fraud and fraudulently," have been 
carefully used in regard to all the other 
grounds on which a warrant may issue. 

So that when it shall be established 
by the judgment of a competent tribanal, 
that the prosecuting party has a vaiid 
claim against the defendant, and when 
it is also established as a matter of fad, 
that the debtor has evidences of debt to 
which, as a matter of law, it is eatab- 
lished that the creditor has a claim prior 
and more potent than the debtor him- 
self or any other of his creditors, it is 
illegal and unjust for him to attempt lo 
deprive his creditor of that right, aod 
especially with the object of wresting 
from him the preference which the law 
gives him, and conferring it upon othen 
to whom the law does not give it 

It is only necessary to contemplate 
the effect of a contrary rule to appreciate 
its impropriety. The rights of these com- 
plainants to these assets being established 
to be superior to that of the defendants 
or their other creditors, upon what prin- 
ciple could I rule that it would be just 
for the debtors to deprive the complain* 
ants of this legal right and confer it on 
some one else ? Of what avail would it 
be to hold that the bank had tbis prior 
right, it would be just for the defenaants 
to disregard it and distribute those assets 
among others ? By such a ruling tbia 
provision of the statute, which professes 
to give a remedy to a judgment creditor, 
would, at the option of the debtor, be 
rendered entirely inoperative. 

It is not, therefore, necessary to make 
out fraud in such a case as this to war- 
rant a commitment, and I repeat it, none 
has been made out or even imputed to 
the defendants in this case. It has been 
merely an assertion on their part of a 
right to make an equal distribution of 
their assets against a claim to a prefer- 
ence asserted on the other hand, and the 
law, as I understand it, being against 
them, the complainants are entitled, of 
course, to the remedy which the statute 
gives them to enforce their right and that 
is, the warrant to commit. 
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Bhtnl, for defen^aots^ a^ked that pro- 
ca«diiig9 on iaaiiiag tb« warrant of com- 
mitment, Bhottki be stayed until the de* 
ciaion of the ■upreme court on a certio- 
ran^ wbich had been su^d put, remoy- 
iug tb^ pr9cee4i9g^ iptp that ^omt. 

BiMfONDe, J., eaid that he had eon- 
suited his brethren then sitting in bane, 
and they w^re unaoimously of tb^ ^pia- 
ion that be had no powev to withhold 
the commitment if it waa demanded by 
the prosecuted creditor. 



Conrt of ((tammon |)l(ai9. 

Before tho Hoaorable M. ULSHOEFFER, Firai 
Jadge, «nd Jadgf»8 INGRAHAM and PAtT. 

DcciaroNif m Afkil Teebic, 1947. 

In aasigniiig the breach of an agree- 
ment to deliver ^oods, where by the 
a^ement it is provided that the pay- 
ment of the price shall be simultaneous 
with the delivery, it is not necessary to 
aver a tender of the money. An aver- 
ment of readiness to receive and pay for 
the goods upon delivery is sufScient. 
We9t V. Newton and Buckinor. 

A good cause of action for- the breach 
of such an agreement, is an indebtedness 
within the meaning of the act authori- 
zing attachments against non-resident 
debtors. B. 

In an action on a bond given on the 
discfaargO' of such an attachment, the 
plaintiff is entitled to recover the costs 
of the attachment, if he had a good cause 
of action against the debtor when the 
attachment issued. tb. 

Where a party contracted to deliver i 
a quantity oi coal during the months of | 
August, September and October ; a third 
part of which was to be delivered each ' 
month : Held, that the amement was 
broken by the fkilure to deliver during | 
the first two months, and that the other 
party was not bound to wait until the ex- 1 
piration of the last month before bring- 1 

TOL. Y. 32 



ing his action Ibr the breach of tho 
agreement. i3, 

. The plaintiff's recovery in such a case, 
is Iiraited to the damages which may 
have accrued from the non-delivery du- 
rln|^ the first two months, and when in. 
assigning a breach of the agreement, he 
claimed damages generally for the non- 
delivery during the three months : Held, 
bad on demurrer. JS. 

Plaintifis residing in other counties 
are required to file security for costs in 
this court. The statate mic^ht not apply 
if a CO. #a. could issue to other counties. 

SloeU V. N. Y. and Erie Rail Road Co. 

One partner has no authority to make 
a general assignment of the partnership 
effects for the benefit of creditors, and 
the remaining partners will not be bound 
by it, unless they «q)re8sly assent or 
unless an assQpt may be implied from 
their acts and declarations. 

Jamea ^ Waterbury v. BaU, 

A creditor under such an assignment, 
is incompetent if called to sustain it, 
though he swears that in his opinion, the 
assigned property is insufficient to pay 
creditors whose debts have been prefer- 
red to his own. It is not essential that 
the interest of the witness should neces- 
sarily be affected by the assignment. It 
is sufficient if such might be the result, 
and the mere opinion of the witness in 
the matter does not settle the fact of his 
interest. Jg. 

A landlord is liable for a wrongful 
distress if he receives the avails from the 
officer making it. Otherwise, if he has 
not directed the levy participated in, 
adopted the officer's acts nor availed 
himself of the proceeds. 

C^es V. Rusk. 

The provision of the Revised Statutes 
exempting officers from liability for tak- 
ing property upon a distress, where they 
have received no notice of the claim of 
third parties, is designed for the protec- 
tion of the officer, and does not enure to 
the benefit of the landlord ; and a land- 
lord is liable in such a case if he has 
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receiYod the proceeds of the dietress, 
though the officer be exempt. lb. 

In an action brought to recover money 
advanced upon a note on the ground 
that it was a forgey, the note having 
been altered after it v^as made. The 
maker was called to prove the alteration, 
and asked by the defendant upon his 
cross-examination, if he had not autho- 
rized the party who made the alteration 
to use his name upon notes : Held, ad- 
missible, the defendant being a bonajide 
holder. 

Haggertff v. Mwray, 

A general verdict in trover will not be 
disturbed, though counts in case have 
been joined in the declaration with 
counts iu trover. 

Parker v. ParMhaU* 

A mortgage was given upon personal 
property to secure the payment of the 
sum of three hundred dollars, which, by 
the terms of the mortgage, was to be 

{)aid in weekly instalments of four dol- 
ars each, to commence on the day of the 
date of the mortgage, and to be paid once 
in each and everv week, until the three 
hundred dollars should be paid. It was 
further provided, that in case default 
should be made in the payment of the 
*' taid sum" it should be lawful for the 
mortgagor to take and sell the property, 
&c. &c. Held, that the mortgagee was 
not entitled to take the property until 
default had been made in the payment 
of all the weekly instalments, and until 
the whole of the three hundred dollars 
was due. Ib^, 



[ONTARIO.] . 

Before the Honorable E. FITCH SMITH, Fint 
Jadge, and the rest of the Jndges. 

McCabd, plaintiff' in error y v. Kbllbr, 
defendant in error. 

h Where a defendant does not ap|)ear in a jns- 
tiee'e court, the plaintiff is bound to make out 
hie caae in a legal manner. The defendant in 
toch caaea may, on Mrltorort, object either to 
the tofficiency of the declaration , or to the legality 
ofthepcoob glTen on the trial. Yet, in raoh 



caaea, the defendant eannoi take advaatife of 
mere formal defects in the declaratioo, bot b re- 
stricted to such substantive defects ss eonld bi 
taken advantage of on general demnrrsr. 

S. On theqoestioa of damages in cases where thsda* 
mages are not soaeeptible of being arrived st by 
computation, witnesses are not permitted to rtaU 
their opinions of the amount of damages. IdidcIi 
cases, the ordinary and only legal courae, ii to Itj 
each facts before the jury as have a bearing oa 
the question of damages and leave the aaioaflt 
to be fixed by the jory, who are theoalypie- 
per jadgea. 

3. The case of Dewey v. Portey, decided in tbs 
court, referred to, in which the court Uid downi 
role relative to the consequence of a joitieo li* 
mitting illegal evidence to go to a jory in ens 
where the verdict was fully aoatainedby tbeoUMf 
evidence in the caoee and no injustice is done b9> 
tween the parties. In such caaes held, that tiiii 
court would not reverse the judgment on tfai 
ground, if satisfied the verdict was in accofdua 
with the very right of the case. 

This is an action of assumpsit hrouglit 
hy Keller against McCard in a justice'i 
court. The plaintiff in the court below 
declared in assumpsit. The defendaat 
did not appear. The plaintiff then proved 
a contract made by the defendant in 
March, 1845, to work for the plaintiff six 
or eight months at ^20 per month. Thst 
the defendant went away in about lii 
weeks against the plaintiff's will, and 
under assurances that the plaintiff would 
sue him for damages for the breach of 
the contract. In proof of damages, one 
witness stated the going away was some 
damage, should think $30, Aootber 
witness said it damaged the plaintiff 
business much. A third witness said b« 
should think the damage $50, and a 
fourth estimated it at $45 or $50. There- 
upon, the justice rendered judgment for 
$50 damages, and $3 08 costs. The de- 
fendant sued out a certiorari. 

Mallory, for plaintiff. 

JLapham, for defendant, 

E. Fitch Smith, First Judge.^As the 
defendant did not appear in die court be- 
low, the plaintiff was bound to make oot 
his case in a legal manner. The defend* 
ant has now the right to object either to 
the sufficiency of the decjaration or to the 
legality of the proof given on the trial. 
It is now insisted that the declaration wai 
insufficient. The defendant cannot now 
object to defecU in the declaration wbob 
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are merely of a formal character, or which 
could only be available on a special de- 
murrer. Hifl objections here must be 
restricted to such matters only as would 
be available on a general demurrer; 
that ia, defects in substance. If he 
wanted a more formal or technically pre- 
cbe declaration* he should have appeared 
and interposed a special demurrer for 
that purpose. The only question under 
this point then is, was the declaration 
good in substance, or did it state a sub- 
stantive cause of action. We think it 
did. The declaration was oral. The 
justice under the statute is only required 
to enter the substance of it in bis docket. 
The return states, the pfaintiff declared 
in assumpsit for damages for the breach 
of two special contracts to work for the 
plaintiff^ the one in the year 1845, the 
other in 1846, and claims damages $50. 
The cause of action arises from the fact 
of the contracts made, a breach, and 
damages consequent upon the breach. 
This declaration is substantially equiva- 
lent to an averment of each of these three 
substantive facts. It might have been 
more formal and technically precise, but 
the plaintiff in error cannot now take ad- 
vantage of those defects of form merely. 
The second point is, that the justice 
erred in admitting illegal evidence on the 
question of damages, and it is insisted 
the evidence admitted was nothing more 
than the opinion of witnesses as to the 
amount of damages. That the justice 
should only have permitted witness to 
state those facts which were the cause of 
damage, and from those facts the justice 
himself should have fixed the amount. In 
Norman v. Wr^.(n Wend. R. 136-161.) 
the action was for a breach of covenant. 
The circuit judge permitted the plaintiff 
to inquire of a witness, what damages, in 
his opinion, the plaintiff had sustained in 
consequence of the erection of a mill 
which was alleged a breach of the cove- 1 
nanty without reference to any books of. 
account, of the quantity of the work done ■ 
in the plaintiff^s mill before or subse- 
quent. This was held inadmissible, and 
the court laid down the rule that the or- 1 
dinary, and in general the only legal ^ 
course is to lay such facts before the jury ! 
as have a bearing on the question of ^ 
denragM* andleaye them to fix the amount 



as they are the only proper judges. 
Even where a witness is able to speak to 
all the facts of the particular case, his 
opinions are not to be received. That 
the amount of indemnity, where it was 
not capable of being reached by compu- 
tatipn^ was always a question of fact for 
a jury. The same principle is again re- 
cognized in Paige v. Haywood^ {5 Hill, 
603 ) In the latter case, however, the 
question presented and decided was, 
whether a witness in an action on the 
case could state his opinicm of the 
amount of damages from his knowledge 
of the facts as sworn to by other wit- 
nesses ; and it was decided he could not. 
Although that case presented a different 
question from that of Norman v. WelU, 
yet the court, in commenting on the latter 
case, said : *' But the argument in the 
case last cited goes to the point, that even 
where the damages are incapable of 
computation, the party shall be confined 
in evidence, to such particulars as may 
be in his power, the amount to be fixed 
by the jury. See also Dunham v. Sim- 
mons, (3 Hill R. 610.) " JBut it is urged 
in the case at bar arguendo, that the 
damages can only be proved by witnesses, 
that in assumpsit the court or jury can- 
not infer damages as in actions on the 
case, and the witnesses did not in this 
case testify as experts as to their opi- 
nions upon a state of facts presented, but 
stated the plaintifi^s damages within their 
knowledge, arising from the breaches 
complained of, which could be proved in 
no other way. That this was analogous 
to the case of a warranty of the sound- 
ness of a chattel, where witnesses were 
permitted to state the amount of dama- 
ges." It is true, that in all cases of this 
nature the damages can only be proved 
by witnesses ; but the fact that they are 
to prove them, is not decisive of the mode 
in which they shall be permitted to speak 
to a question of damages. The latter is 
the question presented in this case. Al- 
though the case of Paige v. Ilaytcood, 
above cited, was an action on the case, yet 
the case of Norman v. Welis was cove- 
nant, the damages in the latter, as in this 
case, arose from a breach of a contract, 
but as they were of a character not sus« 
ceptible of being arrived at by computa- 
tion, they were to be made out by the jury 
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from the attending circumstaticedi to the 
damages in such ease ate from tb6 tie- 
ceseity of tbe case infbrential. This rule 
is fbunded in reason and g6o6 sefnAe oH- 
gitiatingin a principle wtiich runs through 
our system of jurisprudence, that wit- 
nesses are only to speak to fbtfts) infer- 
ences drawn fh)m these fkcts dre for the 
jury, and that with ti view of k^ptng up 
a marked and distinct line betwecin the 
province of a witness and that of the jury 
requiring each to keep within it^.own 
sphere and sedulously guarding against 
either encroaching upon the province of 
the other, or any usurpation by the one 
of the powers or duties of the other. 
Hence, to the facts connected with the 
circumstances of the case the witnesses 
are permitted to speak, but as to the ex- 
tent of damages consequent upon those 
facts their lips are sealed on the ground, 
that this is a matter within the peculiar 
and exclusive province of the jury. The 
reason for the rule, and the pHnciple^ de- 
duced from the case above cited, seem 
to dpply with equal fbrce to the case at 
bar. The nrie adopted in cases of a 
vrarranty of a chattel is not analogous. 
The rule in that case is based upon the 
ground that the damages are iruscepi^ble 
of being arrived atby Actual com putatlton, 
by an estimate of the value of the chattel 
IB tbe state it was warranted to be in, and 
its actual Value in the state in which it 
was fbund to be. In the case Under con- 
sideration, the measure of dainagesis not 
susceptible of being thub ascertained. 
The plaintiff is not limited to the Value 
of the services Ibr the remainder of the 
time stipulated for and remaining unp^- 
formed. Hb damages in this case ih- 
clude, the loss he hks suffered ftUd 
the gain of which he hati b^eU deprived 
by the non-perfbrmance, so far as that 
loiS or gain is necesstirily and directly 
consequent upon the act of nbn-perfbrm- 
ance. [Poih. on Ob., p. 1, c. 2, p. 169.] 
As the declaration is genial without any 
averment bf facts asthe foundation of spe- 
cial damages, the plaintiff Is of course re- 
stricted to such damages only hS ht6 the 
necessary and direct confluences of the 
act, still the determinatinn bf the extent x>{ 
damages involves a Variety of factfc, sufch 
ate the nature of the M^ploymeibt, the 
ftki\x% of tfaid service, kDd t^her mtttt^rs 



not susceptible of asewrtatmneiitbj na- 
themtktical demonBtmtton or aritfamstioBl 
Olilcnlatioii. In ibon this is one of tbst 
c)«ss of c&iM wh«l« tho'^amagva are on- 
ceHttlli and co«Cttigeot i«d not smoepd- 
ble of b^ng arrived at by computaiioii, 
as much Iro cettainly ma the eaae of a 
breach of covenant. The principle «p- 
plied m the case of N^mmn v. WdU^ m 
to our minds decisive Aat the •videace 
admitted was illegal, and hence £ttal to 
the judgment. Had tbe defendant ap- 
peared on the trial and pennicted tfaia im- 
proper end illegal evioanoe to be gi^aa 
without objection, be could not af^- 
Wards have raised tbe objection, and it 
would have been deemed waivad« batu 
the defendant waived nothing on the tM 
he has now the richt to raise tbe obneetioQ 
that the justice admitted illegal evideoce. 
N^r^ap V. jMkion, (18 Wend, fift.) 
This was an error of law for wbich the 
judgment may be reversed on ceitlarafi. 
It was also insisted that cbere is some 
evidence of damage independent of the 
illegal evidence^ and that where there is 
some evidence to sustain the jadgmeat, 
the court should aot reverse it on the 
ground that the evidence is alight. Sadi 
& the rale in some caaet. This mle has 
no a|>plication to a eaae of this charac- 
ter I It is appli^aUa to that olaaa of oasts 
wh^FT^ the fa«t to be found ia amamwimi 
controvertible, and its existence ie aome- 
what uncertain as whena t^re ia aodie 
slight evidence tending to it* eetabttsb- 
te^nt and a contrariety of fitcta tendiag 
to h different reaaltj in such ceae ii 
there is any evidence^ no matter bew 
slight, the judgment will not be dtstsrfoed 
on the ground thatth^ weigbt of evideace 
greatly pteponderatea tbe other way. 
We itannot apply this rule to a case 
where the justice admits evidence which 
is illegal to be given on the trial, aad 
that on a material point, eraecially in 
a case Hlce this, where it is quite evident 
that the JQSticd haa in fact adopted aach 
evtdenco as the basis c^ hia jadgmeat. 
In the case of Diewey v. Dormy we laid 
down and eatabli^hed it aa a rule a^ tbia 
court, tha!t although a justice afanald isd- 
mit hnproper evidence to go to a Jury, 
yet if we could petdrive frdmalltbe otber 
etidf^ee in the cause dist tbe Tenlict laas 
fblly stHiuilyed yMaML fiba itt^fri eri- 
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dence, and was in accordance with tlie 
ywrr right of the case, that we wouM not, 
under such circumstances, rererse the 
judgment if we were satisfied that com 



The Chief Justice, (Lord Denman,) de- 
liyered the following opinion :— • 

In this case a rule nisi to enter a non- 
suit, or for a new trial, was moved for, on 



plete justice had heen done between the , the ground that there was no evidence 
parties. This rule was adopted by us ^ to be left to the jury of a will being at- 
on the ground, that in reviewing cases of^J tested aocording to stat. 29 Car, 2, c. 3. 
thiskind, we were not governed by rules I The will was dated in 1888, and ap- 
appKeable to cases of writs in error at j peared to be attested by three witnesses. 



common law, but under the statute we 
are authorized to decide according to the 
very right of the case, In view of all the 
facta proven. This rule, it seemed to us, 
v^s in accordance with the spirit, and 



Two of them were dead, and their hand- 
writing was proved. The third witness, 
named John Phillips, had signed with a 
mark only, and could not be identified. 
A witness was produced of that name. 



not in conflict with the letter of the who was supposed by the plaintiff's de- 
statute delegatine to this court its powers sire to have attested the will, but he was 
in sacb cases. We do not in the deci- in extreme' old age, and had no memory 
sion of the present case intend to qualify on the subject : there was therefore no 
that rule. It is not necessary for us to direct evidence of the handwriting of 
do so, as in our opinion the other evi- j this witness ; but the name of John 
dence of damage in this case was so Phillips was between the two other 



slight, independent of the illegal evidence, 
that the justice must have acted upon the 
illegal evidence adduced on the tnal, and 
that without it no such judgment would 
have been given by him. Although we 
concede, that if the justice had not admit- 
ted this evidence, and had found the 
same amount of damages upon the other 
evidence in the cause, as there was some 
evidence of damage, we could not have 
dSstarbed the judgment, for then the 
error would have been one of fkct and 
not of law. But as there has been an 
error of law, and that on a material point, 
which probably infiuenced the judgment, 
atrd as we are not clearly satisfied that 
the decision of the justice is in accord- 
ance with the very right of the case, we 
feel constrained to reveree the judgment. 

Judgment reversed toitA costs. 



PRACTICAL POINT. 

A case of some importance to the pro- 
fession, which does not seem to be set- 
tled, lately came before the Court of 
Q^ueen's Bench under the statute of 
frauds. The question was, whether the 
making a mark by*an attesting witness 
.to a will, was a sut&cient subscription. 



names. The will did not appear to have 
been disputed for sixteen years after the 
testator's death, and the judge lefl these 
and other circumstances to Ihe jury as 
presumptions that the will had been pro- 
perly attested, and the jury accordingly 
-so found. We are of opinion that the 
direction was right, and that the verdict 
should stand. 

It has been decided that direct evi- 
dence of all the requisites required 
by Stat. 29 Car. 2, c. 3, is not indispensa- 
ble to prove the validity of a will, and 
that the attestation to the pretence of 
the testator may be inferred from cir- 
cumstances. {Crqfl V. Tatolett^ 2 Str. 
11U9 ; Hands v. James, Com. Rep. 530.) 
And if the jury may infer the presence 
of the testator without direct evidence, 
we see no reason why they may not in- 
fer that an apparent signature was real, 
and not forged, also without direct evi- 
dence. If the laws were otherwise, ma- 
ny wills might be defeated, if they should 
be undisputed until the direct witnesses 
of their validity should have been re- 
moved by time. On the other hand, it 
is not probable that the jury or the judge 
would dispense with the production of 
direct eviaence, unless the omission was 
satisfactorily explained. The rule was 
therefore refused. Poe d» Davis v, 
Davis, 
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Before LORDS BROUGHAM, LANGDALE 
and CAMPBELL, the JUDGE of the PRE- 
ROGATIVE COURT and the CHANCEL- 
LOR of the DUCHY of CORNWALL. 

[▲PrBAI. FROM THX HIGH CODRT OF ▲D¥IRAI.TT.] 

Thb Sabacen. — Feburary 15, 16 and 
19, 1847. 

COLLISION ^PRIOR PATENS FINAL DE- 
CREE ADMIRALTY C0I7RT EQUITABLE 

JURISDICTION. 

In an action by the owner of the damaged ship, 
and the owners of part of the cargo ; the ship 
waa condemned, damage prononnced for refer- 
ence to register and merchants to ascertain the 
amount of damages, &c. On the same day that 
that decree was made, the owners of other parts 
of the damaged cargo applied to be let in to share 
rateably in the proceeds of the condemned ship : 
Held, first, affirming the decision of the court 
below, that the court of admiralty, although 
it may, in certain cases, give weight to equita- 
ble considerations, had no equitable jurisdiction 
whereby it could, in the present case, decree a 
rateable distribution, and thereby take away 
the priority of the prior patens. 

Secondly, that the 53 Geo. 3, c. 159, did not give 
this equitable jurisdiction to the court of admi- 
ralty in a case where a proceeding is not taken 
under that act by the owners of the ship pro- 
ceeded against, that act haying been passed for 
their protection. 

Lastly, that the decree for damage and condemn- 
ing the ship, waa a final decree. 

This was an appeal from a decision of 
the court of admiralty, rejecting the 
claims of the appellants, who were own- 
ers of part of the cargo on board the 
Diligent, which was lost by reason of 
collision with the Saracen, the ship pro- 
ceeded against, to participate rateably in 
the proceeds of the Saracen with the 
owner of the Diligent, and the owners of 
other parts of the cargo. The facts of 
the case are clearly stated in the judg- 
ment of their lordships. The chief 
Questions were, first, whether, after a 
decree pronouncing for damage and con- 
demnation of a ship in an action by the 
owners of the lost ship, and part of the 
cargo, and referring the same to th^ re- 



! gister and merchants to lepoit the 
amount thereof, &c., the owners of other 
parts of the cargo may be let in to share 
I rateably with the priores patentes the 
proceeds in court, or whether that de* 
cree was not final and definitive 1 Se- 
condly whether, by the fifteenth section 
, of the 53 Geo. 3, c. 159, a jurisdiction 
i was not given to the court of admniiUy, 
I on the application of the owners of piit 
of the lost cargo, to decree an equitable 
I distribution of the proceeds of the con- 
demned ship, notwithstanding that the 
other part owners had preyiously ob- 
tained a decree for damage. 

Raupdl, Q. C, and Dr. Harding, b 
support of the appeal. 

RoupelL — The first question in tlni 
case is, whether the interlocutory decree, 
of the 6th May, 1845, was such a defini- 
tive sentence and-final decree as to pre- 
vent the other part owners of the cwrgo 
from coming in and claiming a rateable 
distribution 1 That was but a leference 
to the registrar and merchants to ascer- 
tain the damage, and a return should be 
made by them before the court woaU 
order the money to be paid out of the 
registry ; it was, therefore not sucb i 
judgment as, either in a court of admi- 
ralty or any other court, could be con- 
sidered a final decree. The arrest oi 
the ship amounts to nothing but an in- 
junction, whereby the ship is retained; 
the possession of the ship is then given, 
and the party proceeding gives pledge* 
to the court to abide the result of tbe 
action ; there is nothing, therefore, in the 
proceeding which can bar the claim wbicn 
the appellants make, unless the interlo- 
cutory decree of the 6th May, 1845, can 
have that effect. The actual practice of 
the court, upon the reference to the 
re^strar and merchantSt is that there 
heme no opposition, the registrar raU* 
fies the amount, and upon his certificate 
the amount of damage is paid. Tbe 
form of the bail-bond shows that the 
party is bound to bring back the ©oDey 
to answer any latent demands. lo ^^ 
case no bail-bond^ has been gi^®"* *** 
cause there has been no tdtimum decri- 
turn. The observations of the judge m 
the court below, to the effect that do y^ 
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ions coold participate in the money 
brought back under a bail-bond, except 
the fMirties to the action proceeded upon 
the supposition that this was a final de- 
cree. Secondly, I contend, that the ef- 
fect of the 53 Geo. 3, c. 159, was to se- 
cure a rateable distribution of the pro* 
ceeds ot the ship and freight, and to give 
to the court of admiralty a jurisdiction 
similar to the courts of equity, whereby 
an equitable distribution would be insu- 
red ; the court below, in applying itself 
to this point, also gets rid of the objec- 
tion, by saying that we came after de- 
cree ; but again, I submit, that this de- 
cree did not make the matter rem judi' 
caiam. [The Judge of ike Prerogative 
Court — Had not this decree the effect 
of a definitive sentence 1 An appeal 
might have been brought against con- 
demning the ship.] It has only fixed the 
liability of the ship to pay something, 
the party only got a reference to ascer- 
tain the amount of damage ; the party 
has no right to any portion of the pro- 
ceeds by virtue of that interlocutory de- 
cree, but only upon the certificate of the 
registrar ; and if that certificate be con- 
tested, the court must again pronounce 
upon the question of amount. Many 
cases occur where courts of law and 
equity pronounce a decree, but refer it 
to their own officer to make inquiries ; 
and the court of equity holds, that such 
a judgment does not give priority. {Smith 
▼. Eylet. 2 Atk. 385.) Assuming, then, 
that the court of admiralty founds its 
decisions upon equitable principles, can 
it be possible, that, where there may be 
many part owners of a cargo, some in 
this country, others in distant parts of 
the world, those absent parties are to be 
excluded from their rights, in Conse- 
quence of a prior petens, although those 
absent parties came to the court as soon 
as they could 1 Can mere accident be a 
principle of equity ? Suppose the case 
of several actions, and no mode of con- 
solidation, should not the court have the 
power either of withholding its final de- 
cree, or advancing the last causes ? The 
court, therefore, in the present case, 
having had distinct notice of our claims 
by the commencement of the second suit, 
and sitting as a court of equity, should 
sot have proceeded to a final judgment, 



which would bar the other parties, who 
had equal right with those who obtained 
the judgment. The reason for the se- 
cond suit having been abandoned is fully 
accounted for by the agreement which 
was come to by the proctors of both par- 
ties. 

Dr. Harding. — The ground of analo- 
gy to cases in courts of equity, upon 
which this case was put by the judge of 
the court below, is wholly against the 
decision appealed from. It is perfectly 
well settled, that where a single creditor 
files his bill for the recovery of his own 
debt only, the court is under no disability 
of making a general decree for adminis- 
tration — Story's Equity Jurisprudence, 
pi. 546, and note, where it is mid down 
m these words, *' It is not to be consi 
dered that the court itself is absolutely 
incompetent, upon such a bill, (a bill by 
a single creditor, for payment of his own 
debt only,) to make a more general de- 
cree, in the form of a decree upon a 
general creditor's bill." It has been 
frequently decided, that the court of ad- 
miralty is a court of equity, and bound 
to administer equity broadly and liberal- 
ly. {The Minerva, 1 Hag. Adm. 357; 
The Jacob, 4 Rob. sen. 245 ; The Harriet, 

1 Rob. jun. 1S2— 192 ; The Alexander 
Larson, S. V. 288—290 ; The CdumbiHe, 

2 Rob. jun. 1S6.) What, then, is the 
effect of the act 53 Geo. 3, c. 159 1 Must 
not the 15th section of that act be con- 
strued so as to g^ve it some effect, and 
this cannot be done without extending 
it to a court of admiralty ? The judge 
of the court below laid it down, that that 
act was for the benefit of the* owners of 
ships proceeded against ; is the equita- 
ble distribution for which the act pro- 
vides, to depend upon the circumstance 
of whether the owner files a bill under 
the act? [Lord Campbell, — The court 
below only said that the prior petens has 
the right anioBt parties not coming in 
until after Uie decree.] The other par- 
ties might be abroad. [He referred to 
extracts from the minutes of the court in 
two cases : The Margaret, December, 
1843, and The Richmond, 1838, reported 
on another point, (3 Hag. Adm. 431,) 
as showing the court has, in a similar 
case, decreed a rateable distribution.] 
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Dr. Addaks and Boyill , for the re- 
Bpondents.— Tbe law and practice of the 
admiralty court in these eases is well 
stated in the jadffment of the Court be- 
low. It is true that the court of admi- 
ralty is for some purposes a court of 
equity, but the other side contend, that, 
upon this 15th section of the 53 Geo. 3, c. 
159, the court of admiralty, being com- 
petent to act as a court of equity, is 
bound to do something which will com- 
pel a rateable distribution between all 
claimants. No authority has been cited 
for such a proposition. [Dr, Harding 
Slated, that in the case of the Richmond 
a rateable distribution was made amongst 
all parties injured, although the owner 
of tne ship proceeded against asked for 
tkts rateable distribution after a decree 
^or damages had been prononnced, that 
the owner had entered into an act on 
petition, praying the court to reduce his 
liabilitiy to the ascertained value of the 
ship, ftc, and that that amount should 
be dtviied pro rata. The Judge of the 
Prerogative Court, after reading an ex- 
tract of that case from the registrar's 
book. — The great question there, was, 
whether the owner was to be liable to 
the extent of the bail, or only to the as- 
certained value of the ship. Lord 
Campbell. — This appeal must depend 
upon the question, whether the judg- 
ment of May, 1845, was final, the pro- 
ceeds of the ship still being in court.] 
That decree had the force and effect of 
a definitive sentence ; the money would 
have been peid out under that decree as 
a matter ot course, if these other parties 
had not asked to be let in to share. 

Bomll, same ude, contended, that the 
argument, from analogy to the decision 
in equity, was on the side of the judgment 
of the court below, citing Lee v. Park, 
(1 Kee. 714, referred to in Story's Eq. 
Jur. 443, note. Isted.) He contended, 
also, that the 53 Geo. 3, e. 159, was only 
passed for the purpose of limiting the 
liability of the owner of the ship pro- 
ceeded against, and referred to 7 
Geo. 2, c. 15, and 26 Geo. 3, c. 86, as 
being in pari materia, that the doctrine 
of prior pelene in the admiralty courts 
was nothing more than a branch of the 
rule mgiUuUihui ntm darmieiUihui legee 



eubeervieni, as in the cases of judgmeale 
or executions at law, attachment in tlM 
Lord Mayor's Court, proof in beok- 
ruptoy after a dividend declared, fcc ; 
and submitted that every principle wm 
in favor of the respondents. 

RoupeU, in reply. The court below 
thought this a case of extreme difBenhy, 
and one prima impreieumie. What was 
the effect of this decree of May, 1846 1 
The court only gave special directions 
for the purpose of asoertaining' the 
amount due to the suitor. [Lord CoMtp- 
bdl. — There is a judgment; the dama- 
ges are to be paid ; does not that give 
the party a -vested right 1] The party 
cannot g^t paid without the farther order 
of the court ; the certificate of the regis- 
trar and merchants does not give dw 
right to receive the aqaount until that is 
affirmed by the court; it rests in die 
mind of the court what is to be ilie 
quantum ; this, therefore, was not a final 
decree. The practice is now to suspend 
the payment out of court for a year and 
a day, and not to require a bond ; but, 
by the terms of the bond, there is no- 
thing to exclude claimants of equal de^ 
gree oominff in to participate. If equi- 
table principles are to apply, what is 
there here to prevent equal distribotion t 
the funds being in court, why is there to 
be a diflR^rent distribution in two courts, 
both of equitable jurisdiction t Why are 
not those principles of eqnitable distri- 
bution to be carried out in the court of 
admiralty, where these cases are most 
common 1 The suit might be altered so 
as to make it an action on behalf of all 
the injured parties ; or the party might 
be compelled to limit his action for bis 
proper proportion. The principle of 
courts oi eqnity is, that, until the time of 
actual distribution, a party is not too 
late in making his claim, unless estopped 
by some other circumstances. 

Lord Langdale, M. R. — This is a 
case of collision between The Saracen 
and The Diligent, in which The Dili^^^ent 
and her cargo were lost. On the 25th 
February, 1645, an action fbr damages 
was commenced in the high conrt of ad- 
miralty against the owners of the Sara- 
cen, by the respondents, the owners of 
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The Diligent, and the owners of part of | casion be giren to the alleged agree- 
her eargo. A warrant to arrest The Sa- 1 ment. First, with respect to the eqni- 
racen (a foreign ship) was issued, and, ' tabic jurisdiction ; it is true, that in dis- 
on the 19th March was returned duly cussion of cases properly within the ju- 
execitted. On the 13th March, another risdiction of the court of admiralty, equi* 
action against the owners of The Sara- table considerations ought to have their 
cen was commenced by the owners oft weight ; but it* does not thence follow, 
other parts of the carso of The DiKgent, | that the court of admiralty has jurisdic 



but this action was afterwards abandon 
ed, and no efFeetiTe proeeedhfigs were 
had therein. The aetion of the respond- 
ents was duly prosecuted, and, on the 
Gth May, 1845, an interlocutory decree, 
having the force of a definitive sentence 
in writing, was made therein, and by 
soeh decree the conrt pronounced for 
the damage proceeded for in that cause. 



tion to do all that the courts of equity 
may do in suits instituted by persons 
sning either for themselves, or on behalf 
ofthemselves and others, for the admin* 
istration of assets, or the distribution of 
a common fund, in which several per- 
sons are interested, or npon which they 
have claims. No instances of the exer- 
cise of any snch jurisdiction has been 



condemned the ship and freight therein, { cited, and, in the absence of any authori- 
and in costs ; referred the damages, to- ' ty, it does not appear to ns that there is 
gather with the accounts, to the regis- 1 any such jurisdiction. It was suggested, 
trar and merchants, and decreed a com- ' that the bail-bond, required on payment 



mission for appraisement and sale of The 
Saracen, ber tackle, apparel, and furni- 
ture. On the same 6th May, a new ac- 
tion for denages was commenced against 
the owners of The Saracen by the appel- 
lants, owners of part of the cargo of The 
Diligent. The proceeds arising from 
the sale of The Saracen were brought 
into the registry; and the appellants, 
whose action was commenced on the 6th 
May, el aimed to be entitled to partici- 
pate in the proceeds of the ship Saracen, 
remaining m the registry. After a full 
discuasion, the jndge, on the 95th March, 
1846, rejected the claim. The appeal 
is from that decision ; and in support of 
the appellant it was argued, first, that 
the high court of admiralty has an equi- 
table jurisdiction, in the exercise of 
which, in a case like the present, it 



of money to a claimant for damages, 
shows that other claims than those upon 
which the payment is made have to be 
provided lor; and perhaps it may be 
so; but there may be claims paramount, 
such as claims for wages ; and at the 
time when the form of the bond was set- 
tled, such claims may have been consi- 
dered to require attention. The bail- 
bond may, therefore, be well understood 
as providing for paramount claims. 
There seems to be no reason to con- 
clude that the bond is applicable to 
claims merely co-ordinate with those of 
the party who obtained the sentence. 
Moreover, as no instance has been shown 
of the exeixsise of any such jurisdiction, 
it seems unreasonable to infer that there 
is such jurisdiction, because such a bond 
is taken. Secondly, the act 53 G-eo. 3, 



onght to proceed in the same manner as | c. 159, was pcssed for the protection of 
a court of equity would proceed in the the owners of ships, and appears to ap- 
admioistration of assets, or in the distri- , ply only to bills in equity, and suits or 
bution of any common fund which is to | proceedings instituted iy or on behalf of 
be diacributed pro rata among several j the owners. The 15th clause may be 
persons interested in, or having claims ! applicable to suits for damage in the ad- 
upon it; secondly, that the stat. 33 Geo. j miralty, aocompanied by a proceeding 
3, c. 159, confers on the court a jurisdic { on the part of the owners for their own 
tion which ought to have been exercised . protection, and which may lead to a dia- 
fbr the appellants ; and thirdly, that the tribution pro rata, of the proceeds of the 
agreements between the parties preclud- 1 ship amoiig the claimants. But there is 



ed the respondents from claiming the 
whole fund for themselves. In the 
course of the argument we expressed 
onr opinion diat no effect can on this oc- 
voL. V. 33 



no such proceeding here. The action 
of the respondents was brought by them, 
as individuals, for their own benefit. 
There is no proceeding by the owners 
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under the statute, and the sentence was 
pronounced for their benefit, subject 
only to such claim as may be made there- 
on under the bail-bond. We are of 
opinion that the sentence of the Gth May, 
1 845, is to be considered as a definitive 
sentence in favour of the respondents, 
and that the appellants, whose suit was 
not commenccKl till after the sentence 
was pronounced, are not entitled to par- 
ticipate in the proceeds of the ship in 
common with the respondents, by whose 
diligence, and at whose risk and ex- 
pense the damage has been pronounced 
for the ship condemned, and the pro- 
ceeds realized. We shall therefore re- 
port to her Majesty, that, in our opinion, 
the appeal ought to be dismissed, and 
the sentence affirmed, with costs. 

Appeal diitniuedy with co9ia. 



Glascott v. Lano. — JFV&. 10 and 11, 1847. 

BOTTOMBT BOND. 

Where the meana eziat of qpeedy conmranicatioii 
with the ownera, in England, of a ahip in distrev 
in a foreign port, and no unreasonable delay in 
the prosecution of the voyage would be occa- 
sioned by waiting for a reply to such communi- 
cation, the master of the ship has no authority to 
borrow money on bottomry at the foreign port 

Tbb main facts of this case, as they ap- 
peared by the bill, the answers, and the 
admission entered into by the parties 
were as follows : — On the 19th Septem- 
ber, 1835, John Ogilvie, as owner of the 
ship Margaret Ogilvie, entered into, in 
London, a charter party with Stewart 
Ker, on behalf of his house of Freeland, 
Ker, Oollings & Co., of Rio de Janeiro, 
by which the ship was to sail to the 
Cflyde, and there load from the factors of 
the affreightora a cargo of merchandise, 
and proceed therewith to Rio, and, after 
delivering cargo, load a full cargo of 
sugars, A:c., and proceed to one port in 
the Mediterranean continent, and deliver 
the same on being paid ft-eight 4/. per 
ton of nett sugar or coffee, with 5/. per 
cent, and all other goods in like propor- 
tion, less 300/., to be paid in Clyde, upon 
the vessel clearing out at the custom- 
bouse, and which money she might take 



up at the port or ports of loading and de- 
livering, not exceeding 100/. The ves- 
sel to be consigned to the charterer's 
agents in Clyde and Rio, and the other 
ports of loading and unloading. On the 
25th September, the 300Z. was paid bj 
James £ang to John Ogilvie, and a re- 
ceipt was indorsed. On the 24th Goo- 
ber, in the same year, John Ogilvie being 
indebted to the plaintiffs, the Glascotts, in 
156/. 8«. Id,; to the plaintiff Pearee, 
Phillips, and Bolger, in 64/. 11#. / to Mr. 
William Shields in 145/. 7«. 11^. / and to 
the plaintiflb Hackwood and Trevarthea 
in 41/. 4#. 3^, executed to the Glascotts 
a bill of sale of the vessel and her appur* 
tenances, and of all freights, charter par- 
ties, policies of insurance, and premiums, 
subject nevertheless to* redemption on 
payment by John Ogilvie of the several 
sums of money, with interest, on the Slst 
March then next. The bill of sale was 
duly entered in the book of registry, pur- 
suant to the Registry Acts, as to mort- 
fages of ships. The vessel sailed from 
rondon for the Clyde, and arrived there 
early in December, 1835, and before 
Stewart Ker had made any advances 
on account of the ship, beyond the 300/. 
paid by Mr. Lang, he had notice of the 
mortgage by the indorsement on tbe cer- 
tificate of registry ; but he was advised 
by his solicitor in Glasgow, that the plain- 
tiffs not having taken possession of tbe 
ship, he would be entitled to retain any 
advances he might make on account of 
the ship or of Mr. Ogilvie, as owner, in ac- 
counting for the fireight, in priority to the 
claim of the plaintiffs. In consequence 
of this advice, he expended 246/. 19#. 3d. 
for supplies and outfits, and payment of 
wages, and towing the ship, and he gave 
to David Gray an undertaking, dated 
the 29lh December, 1835, to pay him 
100/. on receipt of information that the 
ship had arrived at Trieste, or of such 
an occurrence as to prevent her from 
ever arriving there. The ship sailed for 
Rio early in January, 1836, and arrived 
there in April following, when she was 
unloaded and reloaded for Trieste, for 
which port she sailed late in May. Be- 
fore she left Rio, the charterers expend- 
ed in port dues, provisions, and necessa- 
ries in respect of the ship, 262/. 19«. I<^„ 
the particulars of which were vouched. 
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by ihe captain, and the amount indoraed 
on the Bhip's register. The vessel ar- 
rived at Trieste on 9th October, 1836, 
and there discharged her cargo, and 
reloaded for London, having earned 
freight from the Clyde to Rio, and from 
thence to Trieste, 790/. 16t. On 2d 
September, 1836, the plaintiffs gave to 
Stewart Ker, at Glasgow, a formal writ- 
ten notice of the bill of sale, and the re- 
ceipt of that notice was acknowledged 
by Mr. Ker, in a letter dated 4th of the 
same month. On the 9th, the plaintifis 
wrote and sent to Messrs. Reyer & Schlik 
of Trieste,, ample instructions to enable 
them to take possession of the vessel, 
and to receive the amount of the freight, 
and, on the 22d, they forwarded to them 
a copy of the bill of sale, duly legalised, 
and also a power of attorney, with more 
complete instructions for that purpose, 
and the result of the last documents was 
duly notified by letters, dated 22d Sep- 
temher and 13th October, 1836. On the 
3d October. Mr. Ker had, by power of 
attorney duly legalized, authorised Lang, 
Fneland & Co., and Basil Frieland and 
John Boyce, all of Trieste, to take pro- 
ceedings agrainst the ship upon her ar- 
rival at Trieste, to recover the sum of 
147/. 3f ., and interest, and sach power of 
attorney was in due course transmitted 
by post to Lang, Frieland & Co. On 
the 16th November, 1836, a bottomry 
bond was executed by the master of the 
ship, at Trieste, in favor of Mr. John 
Boyce, a partner in the house of Lang, 
Fneland & Co., for the sum of 483/. 10#., 
made up thus : — 299/. Os. lid. for neces- 
saries supplied to the ship at Trieste, 
and 184/. 9#. Id^ the alleged balance due 
to Mr. Ker for monies advanced over 
and above the 790/. 16^., earned by her 
for freight as before mentioned, from 
Clyde to Rio, and from thence to Trieste. 
No notice of the necessity for the bot- 
tomry bond was given either to the plain- 
tiffs or to the Messrs. Reyer & Schlik, 
their agents, or to Mr. Ogilvie, the owner, 
although, as appeared by a letter from 
Messrs. Reyer ds Schlik to the plaintiffs, 
dated 16th March, 1837, Messrs. Lang, 
Frieland & Co. were made fully ac- 
quainted with the nature of their instruc- 
'ttons. The solicitors for the plaintiffs, 
b^ a letter dated Idth September, 1836, 



addressed to Mr. Lang, gave the follow- 
ing notice : — 

"Sir, — ^Understanding that the ship 
Margaret Ogilvie is addressed to your 
house at Tneste, we beg to acquaint 
you, that, on behalf of our clients, 
Messrs. Glascott Brothers, as mortga- 
gees of that vessel, possessing an abso- 
lute power of sale, the particulars of 
which have been communicated to your 
agent Mr. Ker, of Glasgow, we have in- 
structed Messrs. Reyer and Schlik, of 
Trieste, to take possession of the vessel, 
and to forward her to London. As it is 
desirable to obtain a freight for the ves- 
sel if possible, and as you have a serious 
interest at stake on account of the ad- 
vances made by you, which are secondary 
to our clients' claims, the co-operation of 
your house with Messrs. Reyer & Schlik 
may be of essential service in doing the 
best for the vessel, so as to enable you to 
obtain reimbursement, and, at the same 
time, may assist us. We shall, there- 
fore be glad of such co-operation, if you 
see no objection thereto." The vessel 
returned to London on the 2l9t January, 
1837, and the plaintiffs immediately took 
possession of her under the bill of sale, 
and they afterwards sold her for 1605/., 
and they received 300/. for the freight of 
the homeward voyage, and the bill was 
filed on the 23d January ; and it prayed 
the delivery up of the bottomry bond to 
be cancelled, as being in fraud of the 
plaintiffs, as mortgagees of the ship, and 
her freight and earnings, and for in- 
junction against proceedings in the ad- 
miralty court on the bond. 

Rustdf HecOJ^eld, and Prendergast, 
for the plaintiffs, said, that in the circum- 
stances of the case, it was for the defen- 
dants to make out that the occasion of 
the outlay of the money was one of 
pressing necessity, and that communi- 
cation between the master and the plain- 
tiffs, their agents, or the owner of the 
ship, was extremely difficult. In Arthur 
y.Sarton, (6 Mee. & W. 188,) it was held, 
that, to justify the master in borrowing, 
it was necessary that the case should be 
one of pressing necessity— when the 
master could not communicate with the 
owner without great prejudice. In the 
case of Tie Lochiel^ (Feb. 2l8t, 1843,) 
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Dr. LuMngUm beld, that ike master 
could not bind the owner for monej bor- 
rowed to repair his ship, there being no 
proof of pressing necessity, or difficulty 
of communication. In the case of iJa 
Label Bayo, (1 Dodd. Ad. Rep. 276,; 
Lord Stowell said, that the Talidity or 
inyalidity of the bond rested upon the 
extreme difficulty of the eommuuication 
between the master and his owner. The 
money must also be origiirally advanced 
upon the credit of the ship (The An- 
guata D'Blahn, 1 Dods. Ad. Rep. 283 ;) 
and the lender mast make due inquiry 
to see that the vessel cannot proceed 
without the money being advanced, or 
the bond will not be supported. ( The 
Orelia, 3 Hagg. Ad. Rep. 75.) 

Wigram and SHnton, for the defend 
akits, observed, that the claims of the 
plaintiffs were not at all for supplies, for 
some of the plaintiffs composed a firm 
of solicitors, who had a security for a 
bill of costs. The case made by the bill 
was one of fraud. The items of the bond 
were 184/. 9*. Id. and 299/. 0*. lid. As 
to the former, in no item of the account 
could it be said that there was any thing 
like fraud, nor in the latter. Every shil- 
ling was for what was nee<led to the ves- 
sel. It had been said, that a bottomry 
bond could not be given for sums previ- 
ously due, but that was contrary to the 
opinion of Dr. Lushington in the case of 
Tke Hebe, (Notes of Cases in Ecclesiasti- 
cal Courts, vol. 4.) It had been insisted, 
that the £99/. 0#. lid. were paid for 
damage to the cargo, port dues, and 
other matters stated in the account ; the 
defendants had made a gr«>at mistake in 
chartering the vessel, for that the plain- 
tiffs had nothing to do with the freight 
payable, for that was a debt payable by 
the defendants ; but, in truth, it was of 
no consequence what debt it was, so long 
as it was properly incurred for the safety 
or benefit of the ship. There was no 
fraud, nor could there be any fraud in 
any of the transactions. In order to en- 
title the plaintiffs to a decree, a case of 
fraud must be made out ; but it could not 
be said that a case of fraud bad been 
made out here, either of fraud in its ofies- 
sive sense, or in that reet rioted and teob- 1 
nical sense attributed iko the w^rdin thia' 
court. 



Rniouv BmicB, V. Cw^The xam 
'* fraud," as Mr. Stinton has justly laid, 
is often used in this court, with rofer- 
Mice to transactions over which the coon 
has a junsdietioD, in a sense notimpsit- 
ing moral delinquency^ That u the 
sense in which the word ought to be con- 
sidered here, and a decision agaiut the 
defendants is perfectly consistent witii 
an opinion that they acted only andor 
an impression that they were in a pro* 
per manner protecting their just righis. 
This case, however, ia one of very pecuiiir 
circumstances. I am not satii^ed tfait, 
if Mr. Ogilvie's interest in the vessel bad 
not been incumbered, this bond coQld,for 
any period, have stood for the whole 
amount for which it purports to ban 
been given. That, however, is not die 
question, or not the only question, here. 
His interest, if not wholly aheoatad, 
was heavily incumbered. The firat n- 
cumbrances subject to the question on 
the bond were the plaintifl&. The plain- 
tiffs had a power of sale ; and, after pay- 
ing tbemselves, they would be accounts* 
ble for the surplus (if any) of tlie pro* 
duce of the sale. They dierefore had 
an interest in the question, as to then* 
lidity and rank of the bond beyond, tid 
independently of the mere security to 
themselves for their own money* Tfaeei* 
istence of their security was known to ait 
parties. Every person concerned in thaae 
transactions had notice of iL Witboat 
entering, for it is not necessary to enter 
into all the detaiUs of the case with mi- 
nuteness, it is sufficient to call attenuoo 
pointedly to the letter of the 15th Sop^i 
which preceded by considerably more 
than a month the transaction of the bond 
in question, — the letter from the plain- 
tiff's solicitors to Mr. Lang, who was the 
partner in the Rio house and in the Tn- 
este house, which has been so frequently 
mentioned. [Here his honor rssd the 
the letter already set forth.] Considering 
all the facts, a£ which the Rio bouse and 
the Trieste house had notice, eoDBid«^ 
ing especially this letter, lam of opinion 
that it was impossible for the houae of 
Lang & Co., at Trieste, either on behalf 
of themselves or on behalf of the boose 
at Rio, to obtain from Mr. SpenW. 
whether the master or his mate, properly 
Qr efibctiiaUy the Umd in ^oestiosi ^ H 
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w«8 obtained without commnnioatian or 
applieeiioD to the Glasgow Company, 
without eommunioation or applicatioo 
to Pierce & Companyf and without 
commttsication to fiejer & Co.; up- 
on that grouod, hut upon that ground 
alone, in a case circunistanced aa this is, 
I feel myself obliged to declare that this 
bond eannot stand, and that it is a fraudu- 
lent instrument in the sense in which I 
have before stated, — that the term ought 
to be considered as used here in a sense 
not disrespectful nor disparaging to- 
wards those who have ineffectually at- 
tempted to sustain this instrument in the 
prosecution and defence of what they 
considered their just rights, — in the pro- 
secution and dejence of that which an 
honest and honorable man might, how- 
orer erroneously, have considered to be 
his just rights. With regard to the costs, 
it is impossible not to lament the sreat 
extent to which the costs in the suit have 
gone. These costs have, as I suppose, 
been mainly occasioned by the extent of 
the evidence to which the parties went 
upon the occasion of the motion and the 
appeal, the motion respecting the injunc- 
tion, upon both of which occasions the 
plaintifi succeeded. I am of opinion, 
tboogh not without some regret, that I 
sm obliged* by the conclusion to which I 
have come upon the main question in the 
cause, and tl^s general aspect of the case, 
to come also to the conclusion, in a sense 
and in a manner not in the least disre- 
spectful towards the defendants that I 
oannot refuse the plaintif& their costs of 
the siHt. The decree must be that the 
bond must be delivered up to be cancel- 
led. 



€ottrt 0f (Sommmi peas. 

Before SIR N. C. TINDAL, C. J., and the rest 
of the Judges. 

DORMAT V. BORRADAILB. 

W. R having effected a policy of insuraoce oo his 
own life, in which there was a proviso avoid- 
ing tbo nuno, in case the assared ahoyld '* die 
by hie ewa hands," asMgned the policy le troa- 
tees, under a deed of settlement, and covenanted 
with the trustees to pay the premiums, and '* to 
do and perform all such acts, matters, and 
tfiinga as should be requisite fbr continuhig and 
heepii^r on Ibolihs mid polioy." W. B. after- 



waids was drowned ; and, by a veidiet of a jury, 
it was found that he voluntarily threw himself in- 
to the water with the intention of destroying life, 
bnt that at the time of the committing of the act, 
he was not capable ef judging between right and 
wrong ; and, in an action broaght against the in- 
surance office, this court was of opinion that the 
policy was thereby avoided: Held, that the 
trustees were not entitled at law, under the cove- 
nant, to recover the money assured from the ex- 
ecutor of W.B. 

By order of the Master of the Rolls, the 
following case was stated :— The Rer. 
William Borradaile, in contemplation of 
his then intended marriage with Agnea 
Sarah Blizard Shaw, spmster, and in 
pursuance of an agreement entered into 
in that behalf, between the said parties, 
prior to the said marriage, and for mak- 
ing an additional provision for his said 
then intended wife, and the issue of such 
marriage, on the 30th May, 1828, effect- 
ed a policy of assurance on his own life 
for the sum of 1,000<. with The London 
Life Association f in the city of London, 
whereby, in consideration of the annual 
sum, or premium of 33^. 16f. therein 
mentioned and agreed to be paid to the 
said association by the said William 
Borrodaile, the association agreed to as- 
sure the sum of l.OOOZ. to be paid to the 
executors, administrators, or assigtis of 
the said William Borradaile, within 
three calendar months after satisfactory 
proof should have been given to the said 
association of his death ; and in the said 
policy was contained the following pro- 
viso or condition, that is to say , — *• Pro- 
vided, and it is hereby declared to be the 
true intent and meaning of this policy of 
assurance, and the same is accepted by 
the said assured upon these express con- 
ditions : That, in case the assured shall 
die upon the seas, except in such pas- 
sages as are allowed by the rules of the 
said society, or go beyond the limits of 
Europe, or enter into or engage in any 
naval or military service whatsoever, 
unless license be obtained fVom a court 
of directors of the said society, or tkaU 
die hi^ hda &um hamdi, or by the hands of 
justice, or in consequence of a duel, or 
if the age of the assured does not exceed 
thirty-six, or if the said assured be now 
afflicted with any disorder which tends 
to the shortening of life, or if a certain 
dedarstion bearing date the SOth M<"* 
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instant, made and signed by or on be* 
half of the assured, and forming the ba- 
■ sis of the contract between the assured 
and the society, contains any untrue 
averment, this policy shall be void." 
The case then set forth an indenture of 
settlement, bearing date the 12th June, 
1828, and made between William Bor- 
radaile, the father of the said Rev. Wil- 
liam Borradaile, of the first part, the said 
Rev. William Borradaile, of the second 
part, Thomas Blizard and Agnes Sarah 
Blizard Shaw, of the third part, and 
John Watson Borradaile, Charles Hamp- 
den Turner, and William Cotton, of the 
fourth part, being the settlement made 
on the said intended marriage between 
the said Rev. William Borradaile and 
the said Agnes Sarah Blizard Shaw, and 
by which indenture the said policy of 
assurance was assigned unto the said 
John Watson Borradaile, Turner, and 
Cotton, to hold afler the marriage upon 
certain trusts therein mentioned, being 
for the use and benefit of the said Agnes 
Sarah Blizard Shaw, during her life, 
and, after her decease, for the benefit of 
the issue of the intended marriage. And 
in the said indenture was contained a 
covenant by the said Borradaile, the son, 
with the trustees, their executors, admin- 
istrators, and assigns, that the said policy 
of assurance was, at the time of the ex- 
ecution of the said indenture of settle- 
ment, in full force and effect, and had not 
been assigned, charged, or incumbered 
in any wise ; and also for further assu- 
rance ; and also the following covenant, 
that is to say : *' And the said William 
Borradaile, the son, doth hereby, for 
himself, his heirs, executors, and admin- 
trators, covenant, promise, and agree 
with and to the said John Watson Bor- 
radaile, Charles Hampden Turner, and 
William Cotton, their executors and ad- 
ministrators, that, in case the said in- 
tended marriage should be solemnized, 
he, the said William Borradaile the son, 
shall and will, from and afler the solem- 
nization thereof, at all times during his 
life, duly pay all such premiums, and 
other monies, and do and perform all 
such acts, matters and things as shall be 
requisite for continuing and keeping on 
foot the said policy of assurance on his 
li£» hereinbefore assigned, or intended 



I so to be." The said marriage wu 
I shortly after the date and execation of 
I the said settlement duly solemnized, and 
there were issue of the said marriage 
I four children, — ^two sons and twodaagh- 
' ters, — all of whom are now living. On 
or about the 16th February, 1838, the 
said Rev. William Borradaile wai 
drowned in the river Thames^bii bat 
and cloak having been then fbaod on 
Vauxhall Bridge, and the body bariog 
been found on the 20th March, 1838. 
For the purpose of the present caw, it 
is to be taken that the Rev. Williui 
Borradaile was drowned, under the dr* 
cumstances stated in the verdict of dw 
jury in the cause o£ Borradaile v. HwUr, 
hereinafter set forth. The said Ber. 
William Borradaile, on or about the 14tk 
February, 1832, duly made and pubiitb- 
ed his last will and testament in writiog, 
whereby he appointed amongst others, 
Abraham Borradaile, execator, and 
which will was duly proved on the nth 
March, 1838, by Abraham Borrsdaile, 
who hath assets of the said testator. No- 
tice of the death of the said Ref. Wil- 
liam Borradaile was duly given bj oron 
the part of the said John W. Borradaile, 
Turner, and Cotton, as the trustees nam- 
ed in the said indenture of settlement to 
the said London Life Association, and 
several applications were made to the 
said association for the payment of the 
sum of 1,000/., so asBured, by the saio 
policy of assurance as aforesaid; hot 
the managers and directors of the «w 
association refused to pay the said aoni 
of 1,000/. insured by the said policy. I" 
Trinity term, 1839, the said John w. 
Borradaile, Turner, and Cotton, caused 
an action to be brought in the name aod 
with the permission of the executor of 
the Rev. iV^illiam Borradaile, sgaii»« 
Sir Claudius Stephen Hunter, Bart.,M 
the surviving trustee of the said London 
Life Association, who had executed the 
said policy, for the purpose of recove'- 
ing from the said association the eaidsn™ 
of 1,000/., so insured by the said pohfj. 
as aforesaid. The said Sir Claodiw 
Stephen Hunter pleaded to such aciioo 
that the said William Borradaile, the 
assured, named in the said policy, ^* 
died by his own hands, and that in con^ 
quence thereof, the said policy hMa W* 
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come Toid. The said cause came on for 
trial before the Right Hon. Mr. Justice 
BrakiDe, and a special jury, at the Guild- 
hall in the city of London, at the sittings 
after Michaelmas term, 1841, and the 
jury then returned the following verdict, 
Yiz. : ** That the Rev. William Borradaile 
voluntarily threw himself into the river, 
intending to destroy his life, but that, at 
the time of committing the act, he* was 
not capable of judging between right and 
wrone.*' Upon such finding of the jury, 
a verdict was, under the said judge s di- 
rection, entered for the defendant in the 
•aid action, leave being given to the 
plaintiiTto apply to the court to set aside 
such verdict, and that a verdict might be 
entered for the plaintiff for 1,1272. dam- 
ases, with interest thereon at the rate of 
SL per cent, per annum from the 1st 
July, 1838, when the said sum became 
demandable or payable under the said 
policy, up to the 4th day of Hilary term 
then next following. In Hilary term, 
1843, a rule nisi was granted, which was 
argued in Trinity term, 1842, and in 
Easter term, 1843, judgment was given 
upon the said rule by the majority of the 
said court, in favor of the defendant, 
whereupon the rule was discharged, and 
a judgment was entered up for the de- 
fendant in such action, with costs, 40#. 
The Master of the Rolls directed the 
foregoing case to be stated for the opin- 
ion of the court of common pleas. The 
fueHian was, whether the said John W. 
Borradaile, Turner, and Cotton, were 
entitled at law, under the aforesaid cove- 
nant of the said Rev. William Borradaile, 
deceased, contained in the said indenture 
of the 26th June, 1828, to recover the 
said sum of 1,0002. from the said Abra- 
haai Borradaile, the executor of the said 
Rev. William Borradaile^ The case 
canae on for argument in Easter term 
last. 

Sir T. Wilde, Serg't, {R. Palmer 
with him,) for the trustees under the 
deed of settlement, claimed the right to 
begin, as the affirmative issue was with 
them, which was allowed by the court. 
It is submitted, that the covenantees in 
the deed of settlement of June, 1828, are 
entitled to sue the executor of the Rev. 
W. Borradaile for the breach of cove- 



nant in that deed to keep the policy on 
foot. The clear meaning of the words 
'< do and perform all such acts, matters, 
and things as shall be requisite for con- 
tinuing and keeping on foot the said po- 
licy of assurance on his life," is, that the 
covenantor would do all that should he 
requisite for keeping the policy an 
available one. Though the words in the 
covenant are affirmative, still they wbuld 
have a negative operation, if such a con- 
struction should be necessary in order 
to restrain acts inconsistent with the in- 
tention of the covenant. Thus, in Com. 
Dig. ** Covenant," £. 2, it is said to be a 
breach of covenant, ** if a man covenants 
to leave all the trees upon the land, and 
he cuts them down and leaves them 
there." *' And if a brewer covenants to 
deliver all his grains for the cattle of the 
plaintiff, and he puts hops to them be- 
fore delivery." (R. Raym. 464.) So, here, 
the acting in a manner which would de- 
feat the policy would be a breach of this 
covenant which is to keep the policy on 
foot, Suppose the assured had gone be- 
yond the limits of Europe without a li« 
cense from the directors, the insurance 
office would not have been bound, and 
the covenant, it is submitted, would have 
been broken. It is true, that, in the 
present instance, the breach was not 
completed until the death of the cove- 
j nan tor; hut every covenant ought to be 
I construed according to the intention of 
I the parties, as manifested by the Ian- 
I guage used ; and, as the death destroyed 
the policy, and prevented it from being 
I available, this covenant became broken 
j by the defendant, notwithstanding the 
act done was the death of the defendant; 
nor does it matter for that purpose, 
; whether the covenantor was, at the time 
of his throwing himself from the bridge 
sane or not. The rights and interests of 
third parties are not to be affected by 
reason of the insanity of the covenanter 
at the time of his breach of covenant. 

Ckanndl^ Serg't, (V. Lee and Camp* 
hell, with him,) contra. — The case of 
Weaver v. Ward, (Hob. 134, is an au- 
thority for the distinction which exists 
between subjecting a lunatic to a pro- 
ceeding of a criminal nature, and mak- 
ing him liable to a civil action for an in- 
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inry wbich he has inflicted. That case 
haa never been overruled; and, there- 
fore» it is admitted that a person may be 
responsible in damages for acts which 
have occurred contrary to his intention. 
The question here, however, will rather 
depend on the construction to be put on 
die covenant. In the ease of BorradaUe 
▼. HunUr, (5 Man. ic G. 639,) this court 
differed in opinion as to this very policy 
being avoided ; and if the view of the 
Lord Chief Justice in that case be the 
correct one, then there would be no 
right to recover on this covenant ; as, in 
that case, there would.be no breach. But, 
supposing this court to abide^ by the 
opinion Gf the majority of the court in 
BorrmdmHer. Hunter, what, then, are the 
words and construction of the covenant Y 
There are evidently some acts which are 
positively to be done by the assured, viz. 
he is to pay all the premiums ; but, upon 
relerence to the condition annexed to the 
poficy, there are others which depend on 
a contingency ; that is to say, '* that in 
case the assured should go beyond the 
limits of Europe, or enter into or engage 
in any naval or mtMtary service," when 
a license is to be obtained from the di- 
rectors, or the policy to be void ; and it 
is with respect to this diat the words in 
the covenant are introduced, ** to do and 
perform all such acts, matters, and things 
as shall be requisite for continuing and 
keeptne on foot the policy." Moreover, 
it would be unreasonable to suppose that 
the words in this covenant were intend- 
ed to have reference to acts to be done 
otherwise than in the lifetime of the as- 
sured, and therefore, there has been no 
breach, as Borradaile did not die in his 
lifetime. To carry out the construction 
put on the covenant by the covenantees. 
It would be necessary to introduce the 
words, that the assured would not de- 
stroy himself at a time when he was not 
capable of judging between right and 
wrong. The question is, not so much 
whether the assured would not,' as a lu- 
natic, be liable, as whether the covenant 
was to do any thing at a time when he 
was insane and incapable of diBtinguish- 
ing between right and wrong. 

Sir T. WUde, in reply.*-The destruc- 
of the poHoy was the breach of the cove- 



nant. The general principle is s1wa|fi 
to collect from the instmmeat, if powi- 
ble, the^ intention of the paities ; lod 
that has' not been denied on the other 
side. (Piatt on Covenants, p. 55.) The 
party covenants to keep the policy oi 
foot. Now, can it be said he his dose 
so, when, during his life, he has commit* 
ted an act, the eiSect of which hai been 
to destroy the jpolicy 1 

The folio wmg certificate was after* 
wards sent: 

** We have heard this case argued by 
counsel, and have oonsidered it, and m 
oi opinion that John Watson Borradaile, 
Charles Hampden Turner and WilKin 
Cotton, are not entitled at law, under tbt 
aforesaid covenant of the said Rev. Wif- 
liara Borradaile, deceased, contained is 
the said indenture of the 26th of Jane. 
1828, to recover the said sum of lOOO^. 
from the said Abraham Borradaile, the 
executor of the said Rev. WiUiaui Bom- 
daile. 

•• Tho's CotTMAW, 
•« W. Mauls, 
" C. CaaswaiL." 



NoBTour V. Sbybiour, oMd oModker.- 
%ary I5ih. 1847. 



EVZDENCa PARTNERSaiP — BIGNIIICi IN THR 

NAME OF TBB FIRM. 

In an action against E., one of two paitnen* tii«n 
being evidence of the defendant havingadmiU^ 
herself to be a partner, a printed circular i«ow 
from the house of basineos, containing a 'tat** 
meat by the dofendant that the bostaes viw 
in future be carried ou in the name of S. it E«i '■* 
held admissible to show the names of thejni^' 
ners, though there was nothing in eTidenc* tj 
show that tho circular had been issned with the 
knowledge of the defendant 

The addition of the chriatian names of tba p«rt>*" 
to the style of a partnership, consisting of tbenv* 
names of the partners only, does not prerent toe 
signature to a promissory note by one partwr 
ftoui binding the firm. 

This was an action of assum^it again* 
two defendants upon a promiasory nota 
with counts for goods aold, and on an ^' 
count stated. Seymour, one of the d«- 
fondants, suffered judgment by dslaofc 
and Eyres, the other defendant, pleaded 
to the first count, that she did sot make 
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Che nota^ and i]oi»-aMumpnt to tihe other 
coimt8» Upon die trial of the eaiue be- 
fore the under sheriff for the coanty of 
Surrey, the evidence was, that the pro* 
missory note on which the aetion was 
brought was signed by the ^fondant 
Seymour only, and was in the following 
ferm :— 

" We promise to pay two months after 
date," fcc. 

(Signed) ^Thomas Sbtwquii 
and I^Sarab Etkbs." 

It did not appear that the defendant 
Cyres ever saw the note, or knew of its 
existence. The question raised at the 
trial was, whether the defendant Eyres 
was a partner with the other defendant, 
and if so, whether she was boand by the 
above form of signature to the promis- 
sory note. There were given in evi- 
dence some invoices headed "Messrs. 
Seymour & Eyres/' and also a printed 
circular which had been issued from the 
house where the business had been car- 
ried Oft. The circular was addressed to 
the surrounding neigbborhood, had con- 
tained the thanks of the defendant Eyres 
Ibr past favors to her late husband, and, 
solicttiDg a continuance of them, stated, 
chat, in rature, the business would be car- 
ried on in the name of Seymour 9o Eyres. 
It did not appear that the circular had 
been issued with the knowledge of the 
defendant Eyres, but there was the evi- 
dence of a witness, that, before the cir- 
cular issued, he had called on her, and 
she had stated to him that she considered 
herself a partner. The reception of this 
cireolar in evidence was objected to at 
the trial, and it was also objectedt that 
the defendant Seymour had no authority 
to bind in this way his co-partner. Both 
theee objections were overruled, and tbe 
platntiff obtained a verdict, damages 13/. 
U.3d. 

Fbrtescue now moved for a new trial, 
on the ground of the improper admission 
of evidence, and fbr misdirection. As to 
tbe first point, it was not shown that the 
circular ever came to the hands or know- 
ledge of the defMidant Eyres. It was 
offered in evid«ice to prove that a part- 
nership existed, and lor tikat purpose, it 
ie submitted it was inadmissible. [MauUf 

VOL. V. 35 



J.r— The ctrciriatf waa tendered in evi* 
dence to show diat tbe parties to the cir- 
cular and the parties to the note were the 
same parties, and that a general authori- 

?wa8 given to sign the joint names*] 
hen it should have been shown that the 
circular came to the hands or knowledge 
of the defendant Eyres. [ iUoti/e, J.— 
She admitted that she was a partner, and 
any document, therefore, issuing from 
the partnership business, is a docu- 
ment to. bind her.] As to the second 
point, the note is not signed pursuant 
to the authority given by thd eireo- 
lar. The authority of one partner ta 
bind another is binding only when the 
name of the firm is used. Here ^bm 
note is not signed in the name of firm ; 
it is signed ** Thomas Seymovr and 
Sarah Eyres,'* whilst the name of the 
firm is Seymour & Eyres." In SrM r« 
Blurton, (9 Mee. & W. 284) ; it is said, 
that a partner has no implied authority 
by law to bind bis co-partners by his ac- 
ceptance in the true style of the partner- 
ship. 

WiLDB, C. J. — It does not appear to 
me that there is any ground for this ap- 
plication, and I think, therefore, there 
should be no rule. The handbill was 
properly admitted in evidence, for the 
defendant Eyres said she considered her- 
self a partner, so that she was a partner 
in that partieular business ; and tbe cir- 
cular was issued from the house where 
the name so appeared. With respect to 
the other point, I do not think that the 
case cited (Kirk v. Blurton) is at all in 
point ; there, a bill was issued by Blur- 
ton for his own purposes, though in the 
name of the firm, Blurton dc Co. ; and 
it appeared, also, that the business had 
always been carried on in the name of 
Blurton alone. Here, the names on the 
note are the actual names of the part- 
ners, the only variation being the addi- 
tion of their christian names. The body 
of the note contains a joint promise, and 
the note is concluded by the joint sag^na- 
tures. 

Maule, J.*- With respect to the signa- 
ture of the note, it is signed by one part- 
ner with the true names of himself and 
partner, and tbe question », wheth^ th« 
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otber 18 not bound thereby. Unless | 
there had been such evidence bj which 
it could be inferred that a permission 
had not been given, I should hesitate be- 
fore I said the signing was not sufficient 
to bind the other. If a business had been 
carried on under a fictitious name, and 
a bill had been issued for partnership 
purposes, signed by one partner with the 
real names of the partners, I should be 
sorry to say that the signature would not 
be binding upon the whole firm. Here, 
by the printed circular, it is said that the 
business is to be carried on in the name 
ef *' Seymour & Eyres." Then, does the 
addition of the christian names of the 
partners make in this any variation 1 I 
think not. As to the other point, I also 
think that there was sufficient evidence 
to enable the iury to find that the defend- 
ant Eyres had authorised her partner to 
use the name of the firm. 

Creswell and Williams, J. J., con- 
curred. Rufe reflued. 



Daines v. Heath. — Jan, 29. 

EVIDENCE DEEO-^SCHEDULE NON EST 

FACTUM. 

A., by deed, covenanted to pay B. a certain sum of 
money on a certain day. Saeh deed also con- 
tained an aasi^ment by A. to B. of certain 
goode, &o., "a« per schedule." In an action 
brought for a breach of covenant for the non- 
payment of the money, and non eat factum 
pleaded : — Held, that it was not necoMary for the 
plaintiff to produce the schedule referred to in 
proof of hia 



This was an action of covenant. The 
breach alleged in the declaration was the 
non-payment by the defendant to the 
plaintiff of the sum of lOOZ. together with 
interest thereon, at 4/. per cent, due on 
the 8th February, 1846. The defendant 
pleaded non ett factum, and fraud. At 
the< trial, which took place before Colt- 
man, J., at the sittings for Middlesex, 
held after last Trinity term, the plaintiff 
put in evidence a deed, by which the de- 
fendant purported to assignto the plain- 
tiff " all and every the goods, fixtures, 
tools, utensils, &c.| which are now, or at 
fiuy time during the continuance of tfai 



security hereby made, shall be upon, or 
belonging to, the workshops, oatboufles, 
or dwellmg-hotise and premises, &c, to 
have and receive and take the said goods 
as per sekedule. And the said defendant 
doth hereby covenant with the said H. 
Daines, that he will, on the 8th Feb- 
ruary, 1846, well and truly pay the lam 
of 100/., together with interest at 4i. per 
cent., and in default of payment of the 
said principal, sum, &c., at the day ap- 
pointed for payment thereof, it shall be 
lawful for the said H. Daines to hold, 
make use of, and possess the said goodi 
hereby assigned," &c. The deed bj 
itself was sufficiently stamped, but, upoB 
its being tendered in evidence, the d^ 
fendant objected to its admissibility, u- 
less the schedule referred to by it wu 
likewise produced. One of the plaio- 
tiff's witnesses proved, on cross-examiDi- 
sion, that the schedule was in bis possei' 
tioD, but it was not produced. No no- 
tice to produce it had been served Qp 
the plamtiff. The learned judge was (i 
opinion that the deed was complete in 
itself without the schedule, and resened 
it, therefore, in evidence. Tbereapoo 
the plaintiff had a verdict ; leave hejag 
reserved to the defendant to set aaide 
this verdict and enter a nonsuit, should 
the court be of opinion that the produc- 
tion of the said deed without the schedule 
was insufficient. A rule was accordiog- 
ly obtained on behalf of the defendaot, 
the case of Weeks v. MaiUardet, (14 Easi, 
568,) being cited. 

Shee, Sergt., and Peter sdof, now showed 
cause. The schedule in this case neitber 
formed part of the deed, nor was it in- 
cumbent on the plaintiff to pot tbe 
schedule in evidence in order to make 
out his case. The covenant of tbe deed, 
in respect of which the acti^m v*^ 
brought, was a simple covensnt to p»J 
the sum of 100/. on a certain day, with 
a breach that tbe defendant bad DOtpt^Q 
it. Tbe collateral security which the de- 
fendant gave by way of assumpsit ofhu 
goods was not at alfin question. If^ 
defendant bad wanted to put tbescheduw 
in evidence, he should have served tw 
plaintiff with a notice to produce it; aw 
if, in obedience to this notice, the plaj** 
tiff bad thougnt fit to produce it, v» 
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schedule would then have been the de- 
fendant's evidence, and subject to any 
objection, on the score of stamps, &c., 
which the plaintiff might make to it. 
Weeks V. MailUMrdet, (14 East, 668,) 
which was cited in moving for this rule, 
is perfectly distinguishable from the pre- 
sent case. There the action was brought 
for not delivering certain pieces of me- 
chanism, the covenant in the deed being, 
that the defendant would deliver to the 
plaintiff by a certain day *' the whole of 
his mechanical pieces, as per schedule 
annexed :'* the oefendant pleaded nan est 
Jadrnm, and proved that he never was a 
party to suob a covenant, for there was 
no schedule annexed to the deed at the 
time he executed it. But Duck v. Brad' 
dyU, (McCleL ^7,) is precisely in point, 
and decides this case in favor of the 
plaintiff. In that case a lease referring 
to certain inventories was produced at 
the time, duly stamped and executed by 
the parties. But the inventories them- 
selves, although proved to have been 
signed, were not produced ; and it ap- 
peared also that they were not stamped. 
It was held that the lease was not vitiated 
by referring to unstamped inventories, 
and that its production was 8u£5icient to 
prove the plaintiff's case. 

BaddeUy, contra. — This rule ought to 
be made absolute. Duck v. Braddyll is 
not in point. The question there was, 
whether the non -stamping of the inven- 
tories was or was not a fraud upon the 
stamp laws. There was no objection 
taken that the lease itself was mcom- 
plete without the production of the in- 
ventories referred to by it. The deed in 
the present case professed to be a con- 
veyance of certain property by way of 
mortgage ; none of the goods were set 
out in the deed, but they are in a schedule 
which is expressly referred to by the 
deed. How then, can it be ascertained 
with any certainty what, in point of fact, 
was conveyed] By reading the deed 
and the schedule together, can it alone 
appear what is the meaning and effect 
or the assignment. For this purpose it 
is the same as if the schedule had been 
inserted bodily in the deed. " Verba re- 
laiea hoc maxime operamtur per refereiUiam 
utmeis inesse videiUm.** The habendum 



of a deed is one of its most material 
narts; (Com. Dig. "Fait"); and if this 
habendum be sufficient without reference 
to the schedule, then the whole deed is 
of none effect without the schedule. The 
language of Lord Ellenborough, in WelU 
V. Maulardetf is strictly applicable to the 
present case. His lordship says, "With- 
out the schedule there was no duty to be 
performed by either party. The sche- 
dule alone designates the subject-mat- 
ters to be delivered up by the one party, 
and paid for by the other. The whole 
deed was inoperative, unless the schedule 
was co-existioff with it, and forming part 
of the obligation. Taken by itself the 
deed is insensible, and has no object to 
operate upon ; there foi'e, it is not the de- 
fendant's deed without the schedule 
which gives effect to the whole of the 
duties to be performed on either side. 
The articles assume, that, at the time of 
their execution, the schedule was an- 
nexed ; and if there were then no sche- 
dule, there was no deed for any sensible 
purpose ; for no duty could be demanded 
on the one side, or performed on the 
other, without the schedule. ^Maule^ J. 
What Lord Ellenborough said in that 
case was said in reference to the particu- 
lar deed there in question. You are 
striving to make a general proposition of 
what fell from his lordship.] Suppose 
the schedule in the present case had been 
in any way tampered with, the whole 
deed would then have failed. [Wiide, 
C. J. — Suppose the parties had forgot- 
ten to make out any schedule whatever, 
would that have effected the covenant to 
pay 1] Perhaps not ; but if it be proved 
to be in existence, it must be produced. 
Cook V. Remington, (6 Mod. Reg. 237.) 

Wilde, C. J.— I own that it appears 
to me that there is no difficulty whatever 
in this case. There is a deed containing 
a covenant to pay a certain sum of 
money on a certain da^ ; and so far as 
such covenant is concerned, nothing ex- 
trinsic to the deed is referred to by it. 
That covenant is entire, distinct, inde- 
pendent : and effect can be given to 
It therefore without reference to any 
other parts of the deed. It sometimes 
happens, as in the present case, that, be- 
sioes the covenant for the payment of 
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mosey, l^ere is an fteaigmnent «f goods ' 
as a collateral security ; and it wSl de« 
pend upon the taodm in which the plain- 
tiff declares, whether he is bound to pro* 
dttce at the* trial, upon a plea oinmi est 
Jiaefyimf other documents referred to by 
the deed. But virhen the declaration is 
framed upon the covenant for the pay- 
ment of money only, I cannot see upon 
what ground other documents referred to 
by other parts of the deed can be re- 
quired to be proved by the plaintiff. If 
nraud is relied upon by the defendant as 
an answer to the action, it is always open 
to him so alleging fraud Co produce evi- 
dence in support of bis pleas. Upon 
neither principle nor authority, therefore, 
ought this objection to prevail. In the 
case of Weeks v. Mailiardet, the action 
was bvottghc upon the covenant to deliver 
the several pieces of mechanism con- 
tained in the schedule ; and it was well 
held, therefore, that the schedule must 
be produced by the plaintiff, but here, if 
no schedule whatever had been executed, 
the action will lay upon the simple cove- 
nant for repayment of the money. Upon 
these grounds, I diink that this rule must 
be dbcharged. 

MAm.B, Creswell, and Vaughan 
Williams, J. J,, concurred. 

Ride discharged. 



Phillips v. Nairb and othbas. — Jan. 
25, and May 8, 1847. 

INSURANCE — ^PERILS OF THE SEA — TOTAL 
LOSS. 

When a veael, in cotiseqaence of a storai, is in- 
jared to such an ezteot, that the cost of her re- 
pair would come to more than her value when 
repaired) the aarared is entitled to recover ae for 
a total ioflit aithoogb the vessel, from the decayed 
stats of soma of her timber, require it to be re- 
placed with new timber, instead of fresh fasten- 
bigs onl V, there beings no reason to doubt that the 
decayed parts were strong enough for the vessel 
to have safely performed her Toyafs, if she had 
not eaoountered sefvei« weather. 

Thib cause was tried, before Erie, J., at 
the sittings for London after last Trinity 
term. The facts and arguments in the 



case sufficiently appear in the judgment 
of the court. 

TlMsigtr, 8hee, Serg*C., C%eeaeK;Serg't, 
and Gr/aenwoad^ showed cause, on beh^ 
of the plainttfl^ against the rule. 

The AUomey General, ByUs, Serg't, 
and J. Wilde, were heard, oa behalf of ' 
the defendants^ in support of the rale. 
€Wr. 4uh. viiL 

CoLTMAN, J., now deHvered the judg^ 
ment of the court.— This is an actieii oo 
a policy of insurance on the ship Broi- 
boumbury, from London to Bomoey inJ 
China, and.thence back to London. Bf 
a clause in the policy, the ship wu t^ 
lowed tx> be seaworthy for the then pre- 
sent voyage. The defendants had paid 
60/. percent, into court; the plaiadft 
claimed to recover as for a total lo» 
The vessel sailed for her homewsnl voy- 
age on the 22d March, 1843 ; in Apni 
following she met with a violent atonn, 
by which she received much damage, 
and was obliged in consequence to pet 
into the Maurituis. On examinatioD d 
the vessel at Maurituis, it wss found very 
extensive repairs would be necesaary in 
order to make the vessel' seawordiy; 
that many of the beams were brokeo, 
and many of the bolts and faeteoingi 
loosenedi and, the vessel being! old aai 
in many parts decayed, the decayed 
parts could not be again made use of, as 
they would not bear re-bolting, but re- 
quired to be replaced with new dm- 
ber. It appears, from the report of t^ 
learned judge, that, in summing up}^ 
case, he left to the juiy the qoestioB, 
whether the cost of the repair of dw^ 
age arising from the perils inaared 
against would have been greater tbaa 
the value of the ship when repaired, di- 
recting them, if it was greater, ^1 
should find for the plaintiffs. Tfaejtt>7' 
therefore, found for the plaintifi for • 
total loss. In last Michaelmas term a 
rule nisi for a new trial was obtained, on 
the ground of misdirection ; or, if tliew 
was no misdirection, on the ground that 
the verdict was against the weight of the 
evidence. The ground on vrhich the di- 
rection was complained of was, that the 
judge ought to have told the jury, in co^* 
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d» Mipain ih«t wetie 

oagfat to exclude Sttym their 
I all snob repairs as the decayed 
fliato of sone parts of tiM ship made ae- 
oaaaary; and the case in the Aiaeiicsa 
eoarts, of Hyde and another v« The 
Lameiama Staie Luurance C^mpany^ was 
ref e rred to in support of the argument. 
\t appears to vs, diat there is no misdireo- 
tiea in tihe siiinniing up of the learned 
judge, as the jury were directed by him 
to consider the damage arising from tke 
perils insuxed sgainst as matter on which 
tlie estimaSe was fbuaded. Ae, however. 
It w«e pessiUe that the jury might have 
asasundiersteod the meaning of the judge's 
direction* we desired to be furnished 
with the depositioDs which had been taken 
ID ^e case in order to see whecher there 
was aay thiag in the oTideoce which 
■ucht lead as to suppose that die jury 
had net rightly apprehended the point 
ihejr had to decide ; but, on a careful ex- 
aininatio& of the oTideace, we see no 
gnmad for thinking that there were any 
lepaurSf in the case, iaoluded in the esti- 
mate, except such as were fairly refera- 
ble to the perils of the sea. It is true, 
afidenoe was given that parts of the ship 
wer e amrii decayed, but there is no rear 
000 to doubt that the decayed parts were 
strong enough fer the ship to nave safely 
performed ^r voyage if she had not en- 
coantered sevene weather; there was evi- 
dence of a namber of addftienal knees 
which had preidously been placed all 
over the vessel, and had eansed the beam 
ends to be so much decayed by numer* 
ooa boks passing through them that it 
was impossible to re-fasten the ship with 
the same beams. This defect in the 
beams may have been the cause whereby 
the new beams wars necessary, but it 
was a peril of the sea which looaened the 
fihstenrnga of the ship, and rendered it 
neeeaoary the ship should be re-fastened. 
So» with reference to the top sides, which 
it appears it would have been necessary 
to Tsplace by new, and which are shown 
to have been old and decayed, and the 
bolt bole much enlarged. The evidence 
aaama to us to show satisfactorily the bad 
alate of the top udes arose from the 
woiking and straining of the ship in the 
tempest, and the fair result of the evi- 
I ii^ that it was a peril of the sea 



which occasioned the necessitj for put* 
ting in new top sides. There is noth- 
ing, in the view we take of this case, 
which at all conflicts with the case that 
was cited from the AmeiHcan courts. 
In that case Mr. Justice Pocter, in giv- 
ing the opinion of the court, is reported 
to have said, " we apprehend the rule to 
be, that, in case an injury is received by 
an old decayed vessel, which, indepen- 
dent of the accident, might have run for 
some time, if the repairs cannot be put 
on her in such a manner that the unsound 
pant can be ueed as formerly, without aa 
expense equal to half the value, or, in 
others word, when the injury which the 
insurers are obliged to make good is the 
cause ef the decayed parts requiring re- 
pair, that then the insurers n»ay aban- 
don." (Reported 2d Phillips on Insa- 
rance, 281.) We are, therefore, of opi. 
nion that the verdict in this case is right, 
and that the rule for a new trial sbeald 
^ be dischat^ed. 

Ruk diacharged. 



The Gipsy TLwQ.—Ajtril 16, 1847. 

COLLISION— PILOT— COSTS. 

A ship towed by a steam-tug^, and in cbargre of a 
pilot taken on board compirieonly, camo into 
eoUiaiQa with another tfasp at anchor. The 4a- 
mago which ensued was in great part caused hf 
the anchor of the fi>nner, which waa hanging 
over her bow, and was alleged to have been im- 
properly catted : Held, that the owners were ez- 
•neratod ; fint, becanse the cause of the colltskm 
was the improper steering or tswing of the ship, 
se that her position, which it was the duty of ttie 
pilot to attend to, and not the anchor, was ths 
primary cause of the damage. Secondly, that 
even if the improper catting of the anchor conld 
be coiMRdered the cause of the damage, it was 
the duty of the pilot to attend to the longing o€ 
the anchor. 

Where exemption from liability is claimed in con- 
sequence of there being a pilot on board, who is 
held to have been solely in fault, the court 
will make no order as to coets. 

This was a cause of damage, by reason 
of collision ; and the vessel prooeeded 
against havinfir been found in fault, it 
was contended that her owners were 
exempt from liability, as they had a pir 
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lot in charge , who had heen taken on 
board compulsorily, under the provisions 
of 3 and 4 Vict. c. 118, § 60. 

Sir J. D'odson, Q. A., and Rohinsan^ 
for the owners of the Gipsy King, re- 
lied upon the evidence, showing that a 
pilot was on board, and cited The Ma 
ria, (1 W. Rob. 95 ;) The Agrieola, (2 
W. Rob. 11 ;) The George, (9 Jur. 676.) 

Addamt and Jenner, contra. — The 
blame is not that of the pilot alone, but 
one of the master and crew also. The 
accident arose from the anchor of the 
Gipsy Ring not being properly catted, 
so that the fluke was driven into the 
bows of the other ship ; and had the an- 
chor been in a proper position, the ships, 
although close, would not have come in- 
to collision. 

Dr. LusHtNGTON. — This is a suit 
brought by the owners of The High- 
lander against the owners of The Gipsy 
Ring for damage, in consequence of 
collision. The Highlander, laden with 
a cargo of pig iron for Rotterdam, left 
Glasgow on the 25th April, 1846, and in 
the course of that afternoon, having pro- 
ceeded some way down the river> she 
was anchored opposite to Dumbarton 
Castle, on the north side of the channel. 
In the evening, the customary light was 
put in the larboard fore-rigging. About 
ten o'clock at night The Gipsy Ring, 
being the last of three vessels in tow of 
a steamer, struck the Highlander on the 
larboard bow, and did the damage in 
question. In February last the cause 
was argued, when the court was assisted 
by two of the Elder Brethren of the Tri- 
nity House. Upon that occasion I re- 
quested their consideration of two points : 
first, whether The Gipsy Ring had not 
room to have avoided the collision if she 
had been properly managed ; secondly, 
whether the Highlander had her anchor 
improperly laid in the deep channel. 
The substance of the answer to the first 
question was, that The Gipsy Ring had 
room to have avoided the collision ; and 
in proof of such answer, one of the Eld- 
er lirethren observed, that the fact of the 
three other vessels having previously 
passed, proved that there was sufficient 



room* The answer to the second ques- 
tion was, that The Highlander had an- 
chored in the deep water channel merely 
to stop the tide, which is always allowed 
for a tide or two, without being moored. 
They were of opinion she was properly 
anchored, taking a distinction betweea 
anchoring and mooring. The result of 
those answers was, that, in the opininn 
of the Trinity Masters, The Gipsy King 
was to blame ; in this opinion the court 
concurred, and consequently, Qolesstbe 
owners of the Gipsy Ring have a de- 
fence in law, but not on the merits, they 
must pay the damage. On a subsequent 
day, when the Trinity Masters wereooi 
present, the cause having lasted till late 
in the afternoon of that day, when itwM 
first heard, the counsel for The Gips} 
Ring contended that the schooner mi 
not liable, because The Gipsy Kiog 
was at the time of the collision in charge 
of a duly licensed pilot, and that' there 
was a legal obligarion to take such a 
pilot, under a penalty. I have referred 
to the statutes respecting the narigadon 
of the river Clyde, namely, the 6 Geo. 
4, c. 117, and the 3 and 4 Vict. c. Hf 
and also to the rules of navigation said 
to have been made in pursuance of these 
acts. It appears to me, that The GipiJ 
Ring was bound, under a penalty, to 
have a licensed pilot on board, and that 
she had a duly licensed pilots I do not 
enter into the consideration of these sta- 
tutes and regulations more particulariyi 
because I apprehend that the import of 
them was not denied in the argument, 
and it would be therefore unnecessary. 
According to the opinion I have hitherto 
expressed, the owners of The Gipsy 
Ring having on board a pilot, compnlso* 
rily taken in charge of their vessel, 
would be exonerated from any damftgf 
done by her to another vessel by coin* 
sion, if such collision could, under the 
circumstances of the case, be attribute* 
ble to the pilot only. This principle 
also, was not contested at the argument; 
but it was contended that the collision 
arose from acts improperly done, for 
which the pilot was not solely to blame» 
and if he was not solely to blam«» 
that the owners must pay, according to 
the principle sanctioned by the Judicial 
Committee in the case of Th^D^^^ 
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(4 Moo. F. C. R.) This being the admit- 
ted principle, it remains to examine the 
facts, and endeavor to ascertain under 
which rule the circumstances bring this 
case, namely, under that rule whereby, 
when a pilot is on board in charge, the 
owners are exonerated, or that rule, al- 
though there was a pilot on board, yet, 
if the error was shared in by any of the 
crew, then the responsibility is not taken 
offl The Gripsy King was a vessel tra- 
ding regularly between Glasgow and 
Liiyerpool. On the present occasion she 
was prosecuting her voyage from Liver- 
pool to Glasgow. Having reached Gree- 
nock, she came to anchor there to wait 
the tide ; the master engaged The Gul- 
liver steam-tug to tow The Gipsy King 
to Glasgow, but she was to be lefl at 
Bowling Bay, ten miles from Glasgow, 
to discharge part of her cargo, and the 
steam -t«g was to come for her subse- 
quently. A licensed pilot was employed, 
and the charge of the vessel given up to 
him. The schooner, together with two 
other vessels, was taken in tow by the 
steamer, and proceeded up the river, the 
schooner being the last of the three so 
taken in tow. The court has, on a former 
occasion, expressed its opinion, that a 
ship in charge of a pilot, and also in tow, 
IS to be considered, prima facie, at least, 
in the charge of the pilot under ordinary 
circumstances. That if the cause pur- 
sued by the steam-tug is in conformity 
with the directions of the pilot, and a col- 
lision takes place, the pilot is responsible, 
and not the owners of the steam-tug, 
which ought to obey the pilot'. If, how- 
ever, the steamer disregarded the direc- 
tions of the pilot, then the owners of the 
ship would be responsible as for the acts 
of their servant, and the owners of the 
steam-tug might be responsible over to 
them in another form of action. This, at 
nrstsTgnt, seems all plam enough , but 
the case becomes rather more compli- 
cated when there are three vessels in 
tow, — a pilot, as in this case, on board 
the steamer, and, perhaps, pilots on 
board' the other two vessels. I therefore 
wish expressly to guard myself against 
being understood to lay down any gene- 
ral rule which could be applicable to the 
peculiar cases which might arise from 
such a state of thin|;s, namely, a steamer 



having several vessels in tow. I do not 
understand, however, that, in the present 
case, any such question has arisen. I 
believe 1 am correct in saying, that the 
conduct of the steamer is not impugned, 
nor that of the pilot. I mean, neither 
of them impugned alone, but that it is 
contended tnat the damage arose from 
a cause for which the master and crew 
were either solely or partly responsible. 
Now, the averment is this ; that the an- 
chor of The Gipsy King was neither 
hoisted on deck nor catted, as proper 
and customary, but hanging over her 
bow, under water. To establish this 
averment, as an effectual defence to this 
action, and to throw the blame in whole 
or in part on the master or his substitute, 
and the crew, three things are requisite : 
first, that the fact be proved ; secondly, 
that it was the cause of the collision and 
damage ; and, thirdly, that it was the 
fault of the master, his substitute, or 
crew, at least in part. If there be a fail- 
ure in any one of these particulars, the 
defence must fail also. I regret that I 
bad no opportunity of putting to the 
Trinity Masters a specific question as to 
this point ; but it was not raised until 
they were gone, and I must say that I 
do not think it of such difficulty as to re- 
quire the expense of a second attend- 
ance. I have stated the main averment 
as regards the anchor; but it may be ex- 
pedient to add, that it is also pleaded that 
The Gipsy King caught the cable of 
The Highlander, bringing the bowsprit 
of The Gipsy King in contact with The 
Highlander's fore- rigging, causing the 
anchor of The Gipsy King to run into 
The Highlander's larboard bow. It is' 
then pleaded that the anchor was pro- 
perly catted, and was near to, but not in, 
the water, and was so, agreeably to the 
by-laws of the river. In reply, it is de- 
nied that the collision took place by the 
rudder or keel of The Gipsy King 
catching the cable of the Highlander. 
[Dr. Lushington having read the evi- 
dence on these points went on to ob- 
serve] — The first question upon this evi- 
dence is, whether I can safely come to 
the affirmative conclusion that the anchor 
of The Gipsy King was not properly 
catted. The Trinity Masters certainly 
gave no distinct opinion upon the point. 
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and, therefore, I cannot, and do not im- 
port their authority into the question, 
further than by saying, if it had appeared 
to them roanifestTy clear, and to have 
been of importance in the cause, it was 
natural to expect it would have been no- 
ticed ; but, however this may be, relying 
upon my own judgment solely, I have, to 
say the least, great doubt if the proof 
does establish the fact ; but I will pre- 
sume it does, and proceed to the next 
question. Was the improperly hanging 
die anchor the cause of the damage, in 
die true legal sense of the term, on the 
supposition that it was improperly hung ? 
If The Gipsy King was pursuing her 
proper course, and the anchor from be- 
ing improperly placed, and on that ac- 
count alone, had struck The Highlander 
and occasioned the damage, then the 
collision would, de facto and 3^ j^re, 
have been owing to the anchor. But 
that was clearly no^ the case here. The 
collision must have preceded the pene- 
tration of the anchor. The primary 
cause of the collision was, that The Gip- 
sy King was, either from improper 
steering or towing, brought out of her 
proper course, and into collision with 
The Highlander. Of this opinion were 
the Trinity Masters ; and I entirely con- 
cur with them. If» then, this was the 
cause of the collision, of course the col- 
lision was the primary cause of the da- 
mage ; and I am of opinion that I can- 
not look further, with a view to ascer- 
tain how much of the damage was occa- 
sioned by the anchor or by any other 
part of the vessel. This would be to in- 
.stitute an examination into secondary 
and inferior causes — a novel principle in 
these proceedings, and one that I am not 
inclined, for many reasons, to adopt. It 
was argued that the anchor was the 
cause of the collision, instead of being 
the cause of the damage. But were it 
otherwise— were I to assume that the 
anchor was the principal cause of the 
damage, from being improperly catted, 
can I come to the conclusion that the 
improper hanging of the anchor was ; 
even, in fact, to be attributed to the ' 
crew t I entertain a contrary opinion. I ! 
conceive it is the proper business of the { 
pilot to superintend the hanging of the 
anchor, and to take care that every thing 



is properly done to bring the ship to an- 
chor in the port to which he is conduct 
ing her. The case of The Agriaia^ (2 
W. Rob. 11,) though not dJtrectly in 
point, in some degree illustrates the 
principle. There, the Trinity Master! 
expressed Xheir opinion that it was the 
exclusive duty of the pilot to decide up- 
on the proper time and manner in which 
the anchor should be dropped. So, I 
think, it is part of his duty to see tint 
the anchor is properly catted for drop- 
ping ; and it is more especially so in this 
case, because the rules and regnlationi 
of the river, for the navigation of whidi 
he is a pilot, particularly direct what is 
to be done, as regpsirds having the as- 
chor ready to drop ; and surely he must 
be considered as cognizant of, and bound 
to execute the rules prescribed by the 
authority under which he was acting. 
For the reasons I have stated, I am of 
opinion that this collision was occasioned 
by the fault or default of the pilot alone; 
that The Gipsy King was bound to 
employ such licensed pilot, and, there- 
fore, the damage being occasioned by 
the acts of a person not selected by 
themselves, but compulsorily employed, 
they are exempt from all liability as to 
the damage. I give no costs. I do not 
believe that in any of the cases circaTn* 
stanced like this, I have done so. I dnl 
not either in The Agricola or The Fame, 
(2 W. Rob. 164.) I think that there aw 
strong reasons why the costs should ge- 
nerally follow the decree : but in the 
case of a vessel chiiming exemption from 
liability for the damage done to another 
in consequence of there being a pilot on 
board who is solely in fault, which can- 
not be known to the other vessel, those 
reasons do not apply,, and I shall, m 
these cases, make no order as to costs. 



COURT OF COMMON PLEAS. 

NEW RtTLt. 

Rule 61. Non-enumerated motions 
shall hereafter be brought to hearing on 
Friday of each week at Chambers, at 10 
o'clock, A. M., on a notice of four days. 

Ordered, That the above rule be«u^ 
stituted in the place of Rule 61 of thiB 
Court, which is hereby abolished. 
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SELUNG UNWHOLESOME PROVISIONS 

A VERT singular case, witb reference to 
the sale of unwholesome provisions lately 
came bef>ro the Court of Exchequer in 
England, {Burnley v. RolliU, 11 Jur. 827.) 
By the Stat. 51 Hen. 111. it appears that 
" victuallers, Brewers and other common 
dealers in victuals, who in the course of 
their trade sell provisions unlit for the 
food of man are criminally responsible, 
" Pillor et Tumbrel," &c., and that by the 
.Statute of Ed w. 1 "De Pistoribus et Bi*as- 
siatoiibus et alliis vitellariis ;" if they do so 
knowingly and probably if they do not ; 
and are liable civilly to the vendee with- 
out any fraud on their part or warrantee 
of the soundness of the thing sold, but that 
the liability does necessarily attach to a 
private person not following any of these 
trades. The declaration in the case al- 
leged, that the defendant *' publicly of 
fered, and exposed for sale the carcass of 
a pig, as and for food for man, and by 
falsely and fraudulently warranting it to 
be wholesome and fit for food for man, 
sold it to the plaintiflT, who paid him for it 
and it averred that the carcass of the pig 
was at the time of the sale unwholesome 
and unfit for food for man. The defend- 
ant pleaded the general issue; with 
traverses of the warranty, and of the al- 
legation that at the time of the sale, the 
carcass of the pig was unwholesome and 
unfit for the food of man. The circum- 
stances of the case were these : On a 
market day in Lincoln, a butcher of the 
name of Penrose, exposed the carcass 
of the pig for the sale on a stall in one of 
the public streets ; where the defendant 
bought it at a fair market price. He did 
not however take it away,bul went through 
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the market on other business. Shortly 
after he was gone, the plaiutifT seeing the 
pig hanging on the stall, wanted to pur- 
chase it from Penrose, and being inform- 
ed that is was already sold to the defend- 
ant, applied to him, who, without giving 
any warranty of its soundness, agreed to 
sell it at a price a little exceeding that 
for which he had himself bought it. The 
pig, on beingtaken home by the plaintiff, 
was found to be unfit for food ; and the 
defendant having refused to repay the 
price, the plaintiff brought his acUon. 
The defendant was not a butcher or dealer 
in meat, and it did not appear that he had 
any knowledge of the unsound state of the 
pig, either at the time when he bought it 
from Penrose, or when he sold it to the 
plaintiff. He had bought the pig for his 
own use, and had not publicly exposed it 
for sale; but there was I'ea-^onablo evi- 
dence, it seemed, that when he sold it to 
the plaintiff he knew that it was to be 
used for human food. The caso was 
submitted for the opinion of the court on 
this state of facts, and it was held that a 
private person not following any of the 
trades enumerated in the statute, was 
not liable under the circumstances. 

Parke, B., in giving judgment observed, 
"that the sale of victuals to be used as 
food for man differs from the sale of other 
commodities, and that the vendor of such, 
if they prove unwholesome, is liable to the 
vendee, without fraud or warranty. 

•* This position is laid down, apparently 
in general terms, in Keilw. 91, pi. 16, 
but the case there refen*ed to, which is in 
the Year Book 9 H. 6, 53, B. pi. 37. to- 
gether with the 11 Edw. 4, c. 6, A. pi. 
10, and other authorities, when considered, 
lead to this conclusion ; that there is uo 
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diflbrence between the sale of victuals for 
food, and other articles, than this, that 
▼ictuallers, butchers and other common 
dealers in victuals, are not merely in the 
same situation that common dealers in 
other commodities are, and liable nnder 
the same circumstances as they are, so 
that if an order be sent to them to be exe- 
cuted, they are presumed to undertake to 
supply a good and merchantable article, — 
but they are also liable to punishment for 
selling coiTupt victuals, as a common nui- 
sance, by virtue of an ancient statute (cer- 
tainly if ihey do so knowingly, probably 
if th«y do not,) and are therefore respon- 
sible— -civilly, to those customers to wnom 
they sell such victuals, for any special or 
particular injury by the breach or the law, 
which they thei^by commit. 

That thoy, the common dealers,-*not 
all persons — are liable criminally for sell- 
ing corrupt victuals, is clear from what 
Lord Coke says in 4 Inst. 261. 'This 
court of the Leet may inquire of corrupt 
victuals as a common nuisance, whereof 
some have doubted, both for that it is 
omitted in the statute of the Leet, and of 
the weak authority of the book of 9 H. 6, 
where Martvn saith that it is ordained that 
none should sell corrupt victuals. And 
Cottismore held the opinion that it is acHo 
popularise whereupon it is collected that 
the conusance thereof belong to the leet. 
And Martyn and Neale, 11 Hen. 4, agree- 
ing with him, said truly, for by the statute 
of fil Hen. 3, gtat. pillor, et tumbrel, el 
Oisis, panu et ecrvis\ and by the statute 
made in the reign of Edw. L, intituled 
Stat, de pistorihus et brassiatorihus et ali/s, 
mtellariis, it is ordained, that none shall 
sell corrupt victuals.' 

The Stat. 51 Hen. 3 of the pillory and 
tumbrel, and assize of bread and ale, ap- 
plies only to vintners, brewers, butchers 
and cooks. Amongst other things, in- 
quiry is to be made of the vintner's names, 
and how they sell a gallon of wine, and if 
any corrupted wine be in the town, or such 
is not wholesome for man's body, and if 
any butcher sell contagious flesh or that 
died of the murrain,— or cooks that seethe 
unwholesome flesh, &c. Lord Coke 
goes on to say, that Britton, fol.. 77 a., 
who wrote after the stat. 61 Hen. 3 and 
following the same, saith, ' Puis soil en- 
9^ys de ceux que acJtatent per vue manere 



de mesure et vendraU per meindre memt 
\fause^ et ceux soientpunis oomevenioun it 
vyns, ausi ceux que serrount atteitUz dt 
faux aunes, et de faux peyi et am la 
macegrefs,* expounded by Lord Coke, 
macellarii, or sellers of meat in shambles; 
but macegrefs, by the terms de h ktf, 
means those who willingly buy and tell 
stolen meat ; ' Et les gentz que de risfr 
vendefU a trespassauntz [passengen) nav- 
ueyse viaundes corrumpus et wacrus et autrt 
ment perillaui a saunete de hme^ Et 
fol. 33, he doth conclude the like passage 
with these words : • Encantre laftmrmeit 
nas estaiutz* 

This view of the case explains what s 
said in they ear bt>ok of 9 Hen. 6, that'tiie 
warranty is not to the purpose, for itii 
ordained that none shall sell corrupt Ti^ 
tuals,' and what is said by Tanfield, C.B^ 
and Altham, in Cro. Jac. 197, that 'if a 
man sells victuals which is corrupt, with- 
out warranty, an action lies ; because it 
is against the commonwealth' — and also 
explains the note of Lord Hale, (F.N.B. 
94,) that there is • a diversity between 
selling corrupt wine to merchandize, k 
tbere an action on the case does nut He 
without warranty ; otherwise if it be bj 
a taverner or victualler, if it prejudice 
any.' 

The defendant in this case was i«< 
dealing in the way of a common trajie, 
and was not punishable in the leet fur whii 
he did. He merely transferred his b8^ 
gain to the plaintiff. He falls within the 
reason of tbe former part of Lord Hale* 
distinction, and there being no evidence 
of warranty, nor any of fraud, he i» d<* 
liable and the plaintiff ought to have been 
nonsuited. 



fi. 0. Slidtnct 4^ottrL 

[Portland, Maine.] 

Btfora tbe HonmUe ASHER WABE, I>i^ 
Judge. 

The ScioTo.'^December, 1847. 

COLLIBroN. 

When a eoUiiion takes place between a veaael on^ 
Mul and one at anchor, the prima faeU preeonir 
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ttM, if thmre be any f««lt, it that it w on the Tee- 
eel anderwU. 

A veeMi entering^ a harbor » beand to keep the moct 
vigilant wateh to aToid coUiabn with other Teo- 
■eU in motioo or lyiojr at anchor. In the night 
time ebe ought to have her whole crew on deck 
on the look oat 

When a collision takes place by the fault of one of 
the toomIs she is responsible for all the damage. 

Bnt if it happens without fault in either party— or 
if there was fault aad it caonot be aeeertained 
which Teasel was in fault,^r if both were in 
fault, then the damage and loss is divided between 
them in eqaaUhares. 

A vessel ought not to be moored and lie in the chan- 
nel or entrance to a port, except in cases of ne- 
eesHty ; or if anchored there from necessity, she 
ought not to remain there longer than the neces- 
sity continae& If she does and a collision takes 
place with a vessel entering the harbor, she will 
be eoDsidered in fault 

A vessel lying in the channel of a port from neces- 
sity, is bound in the night time to show a light 

In eases of collision, a fault of one veoBol will* not 
eicnse any want of care, diligence and skill in 
another, eo as to exempt her from aharing the 
loss and damage. 

This was a case of collision occurring in 
the harbor of Portland between the Scioto 
as she was entering the harbtir, and the 
Falcrm lying at anchor. The material 
ftcts are stated in the opinion of the Court. 
It was argued by JETatnef, Dist. Attorney^ 
for the libellant, and Shipley ^ for the re- 
apondent. 

Ware, Diitrid Judge, The Scioto on the 
evening of the 15th of Dec, being on her 
passage from Calais to Boston, deeply la- 
den with a cargo of lumber, in consequence 
of the threatening aspect of the weather, 
put into the harbor of Portland. The wind 
was from the N. N. E., so that she could 
not lay her couree into the harbor, but was 
obliged to beat in. Two other vessels 
were entering at the same time. As 
they entered, the Scioto beat in on one tack 
as the other two did on the other, and each 
tacking at the same time, they passed 
each other in the channel. Aiber making 
three or four tacks the Scioto in her pas- 
sage from the eastern to the western side, 
came in collision with the Falcon lying at 
anchor about 40 rods north-west of the 
block house on House Island where she 
had been lying for a week. This was 
about one o'clock in the morning. The 
moon was then just setting, the skj mode- 



rately but not heavily overcast ; some of 
the witnesses say that stars were visible, 
and others that they were not. During the 
first part of the night, there were flyinv 
clouds sometimes olMCuring the moon and 
sometimes leaving it bright, but in the lat- 
ter part, the clouds became more dense 
and heavy. Still it was light enough to 
see objects at considerable distance which 
were broad off on the water, unless land 
lay behind, so that the shade of the vessel 
was melted into that of the land beyond. 
It was in such a position, that the Falcon 
lay when seen from a vessel entering the 
harbor, the high land of the town covering 
her hulL She lay also. in the channel or 
passage way, ni>t precisely in the track 
of a vessel entering the harbor with a fair 
wind, but within the range taken by ves- 
sels beating in and very nearly in the 
track of a vessel going into Hog Island 
roads ; and she showed no light. 

In the case of a collision of vessels by 
which damage is done, the firat rule, a rule 
dictated by natural justice, is that the ve(i- 
sel by whose fault the collision took place, 
shall be answerable for all the damage. 
The first inquiry therefore is, by whose 
fault this collision was occasioned. 

It may be assumed as a. general rule, 
that when a collision takes place between 
a vessel under sail and one not under sail, 
that the prima facie presumption is that 
the fiiult IS imputable to the vessel that is 
in motion. It is said in Jaeobion'e Sea 
Laws, p. 339, generally and without 
limitation, that when a vessel in full sail 
occasions damage to one that has no sail 
set, she will be held liable for all the dam- 
age. The same is also stated as a rule 
of law by Boulay Paty, DroU Maritime^ 
tit, 12, eect, 6, vol. 4, p, 492, and it is as- 
sumed to be law in the case of S^out v. 
FosUr,(\ How. Rep. 29.) Undoubtedly 
the rule must admit exceptions. But the 
first presumption will place the blame on 
her, because she has the power of chang- 
ing her course, and a vessel at anchor is 
stationary. The vessel under sail roust 
therefore clear herself from the imputation 
by showing that every practicable effort 
was made to avoid the colHsion. 

It may be safely stated as another gene- 
ral rule admitting perhaps of no excep- 
tion, that a vessel entering a harbor in the 
night time, is put on her utmost yigUaoce ; 



444 



THE NEW-TORK LEGAL OBSERVER. 



U. 8. Dntnet Couxtw— The Sototo. 



and this is more especially the case, if the 
poit be one much resorted to in bad 
weather as a harbor of refuge, as that of 
Portland is. When there is reason to ex- 
pect that the harbor may be crowded 
with vessels, and this 'is always to be an- 
ticipated of Portland harbor after a few 
dayt» of bad or doubtful weather, the high- 
est degree of vigilance may be justly re- 
quired. The master and crew ought to 
be on deck and in such parts of the vessel 
as to be able to control her motions, and 
to see any vessel that lies in her track, and 
which they may be approaching. If this 
is not done and a collision takes place, 
there will be great danger that the fault 
will be placed to her account. 

Under these general rules of the law, 
the prima facie presumption of fault, if 
there was any, will be against the Scioto. 
She wus the moving vessel, and she was 
entering a harbor on account of the doubt- 
ful aspect of the weather, much frequented 
by vessels on this coast for the very pur- 
poses for which it was sought by ner. 
Consequently, we have a right to demand 
of her the utmost care and vigilance. 

Taking the testimony of the crew, and 
I have Been no reason for questioning 
their fairness, I think that there was that 
degree of vigilance which the case re- 
quired. The whole of the crew were on 
deck aqd stationed in those parts of the 
vessel where they had the best opportu- 
nity of controlling her motions and seeing 
any object which they might be approach- 
ing. But the fact was, that the Falcon 
was not seen from the Scioto until she 
was so near, that it was impossible to 
avoid & collision. The master who was 
fcirward, and the mate at the helm with 
one of the hands, saw her at the same 
moment, and the mate immediately put 
up the helm to bear away. She was 
moving in a direction that would have 
brought heron the Falcon's bow, but the 
helm changed her motion, so that she 
struck her quarter. At first, it may ap- 
pear surprising that the master, mate and 
one of the hands, should all have seen 
her at the same moment when she was 
just under the' Scioto's bows, at not 
more than the distance of thrice the length 
of the vessel. The testimony explains 
it. As they were approaching the Fal- 
con, another vessel beating into the bar- ^ 



bor was approaching them, between the 
Falcon and the Scioto, and entirely con- 
cealing her, and she was seen as soon 
as this vessel bad so far passed as to clear 
her. It may still be asked why the Fal- 
con was not seen before, when they were 
approaching her, and bef6re the stran. 
ger vessel intervened to prevent it. The 
first answer is that the Falcon showed 
no light. If she had suspended a lamp 
in her rigging, that would undoubtedly 
have been seen. But as the night was 
sufficiently clear to see objects at con- 
siderable distance, it is contended that 
with a good look out, she might and 
would have been seen sooner. Itianot 
a satisfactory answer to this point in the 
case, insisted upon for the libellant, tim 
the Falcon was seen from the Scioto ai 
soon as the Scioto was seen by the watcb 
in the Falcon. I fully agree with the 
libellant's counsel, that the obligation of 
a vessel entering a harbor, to keep » 
vigilant watch, is more stringent than its 
on a vessel lying at anchor, for the obvi- 
ous reason that, being in motion, she Ja 
in danger of collision, not only with ves- 
sels in motion like herself, but wiihtbo« 
at anchor. And besides, the fault of IM 
Falcon, if she was in fault, will not ex- 
cuse the neglect of any precaution on ibe 
part of the Scioto. If by any reasona 
ble degree of watchfulness the FalcoB 
might have been seen, I hold that m 
ought to have been. A vessel entcnng 
a harbor under the circumstances oftw 
Scioto, is responsible dt Hvitsima ctlf^^' 
Might then the Scioto with a vigila"^ 
watch, be supposed to have seen iw 
Falcon while she was approaching hej' 
before the view was intercepted hy t 
other vessel, which was beating iw^° ^^^ 
harbor at the same time ; or was t o 
night so obscure, that with a watch in- 
tently on the look out, she might W^ 
escaped their sight] UndouhtedlytW^ 
was light enough to see a v®**®^^ tlj 
off on the water, considerably 'O^^ 
than these two vessels were apfl^^ 
fore the view was cut off by the int^^ ' 
ning vessel. But then the Falcon wa 
within the land, so that in the ^^i"^®*^,^*"" . 
which she would be seen as sb® *'?* *^ 
preached in any direction, the ^•? , 'Jgr 
behind her, above the line i" ^^^^\ i^ 
hull would be seen, and .then the •w^*' 
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of the vessel would be lost in that of the 
land ; and in the position in which she 
lay, abe could in fact be discovered by 
the Scioto as she approached but a short 
distance. The testimony of the crew is, 
that tbey were on a sharp look out, and 
fault is not ordinarily to be presumed. 
It must be proved. No vessel can rea- 
aonably be presumed wantonly to run 
into another, and in cases of collision the 
presumption, until the contrary is proved, 
IS that it was fortuitous. Repertoire de 
Jurisprvdence abordage. Emerigon des 
Agmrances, ch. 12, sect. 14, page 414. 
Boulay Paty, Droit Maritime, 'Fit, 12, 
ch. 6, voL 4, page 494. Though there is 
some discrepancy as to the obscurity of 
the night, without supposing it abso- 
lutely impossible to have seen the Fal- 
con sooner, I do not feel authorized to 
say that she must be in fault for not do- 
ing it, or that there was a want of due 
vigilance on her part. Some light might 
have been thrown on this obscure part of 
the case, if the crews of the other two 
vessels which were passing the Falcon 
at the same time, had been called as wit- 
nesses. We should then have known at 
what time she was seen by them. But 
they have not been called by either party. 
The next question is, whether a fault 
36 imputable to the Falcon, or whether 
the collision must be considered as a 
simple misfortune, without fault on either 
aide. When the collision is purely for- 
tuitous and preceded by no fault of either 
party, the common law as well as that of 
Ilome, following the principles of the law 
of nature, left the damage and loss to 
rest where it fell, on the principle that 
no one was responsible for fortuitous 
events or accidents of major force. 3 
Keni Com. 231. Abbot on Shipping, 
Part 3, ch, 1, p. 1. Amer. edit. 1846, />. 
301. Dig. 9, 2, 29, § 2 and 4. And un- 
der the term fault are included, not only 
acts of positive misconduct, but every 
want of due care, vigilance or skill on 
the part of the master and crew. Imperi- 
tia eufpa annumeratur. Dig. 50, 17, 133. 
But the maritime law, from considera- 
'tions of public policy, divides the loss 
equally between them. The whole da- 
mage done to both vessels is put into one 
mass in common, and each pays one 
half, without regard to the different value 



of the vessels, when both parties have 
been in fault, without attempting to dis- 
criminate whether the faults had not 
been greater on one side than the other. 
Hay v. Le Neve^ cited Abbot on Shippings 
304. Ify says Valin, it should be objec- 
ted that it would be more simple to 
leave each vessel to bear the damaee 
which she has suffered, the answer is, 
that then the masters of large vessels 
would have little fear of striking vessels 
smaller and of less strength. Nothing 
then is more just than a contribution by 
moieties. Ordonnance de la Marine, Liiv. 
3, tit. 7, art. 10. Valin, vol. 2, page 179. 
Abbot on Shippings p. 301. 3 Kent, 231. 
And this rule in the admiralty seems to 
prevail in three cases, 1, when there has 
been no fault on either side, 2, when 
there may have been fault but it is un- 
certain on which side it lies, and 3, when 
there has been fault on both sides. Story 
on Bailments, § 60S, a, b, c, d, 609, and 
notes. 

It is contended on the part of the re- 
spondent, that two faults are imputable 
to the Falcon,. first, that she anchored in 
the channel and thus obstructed the 
common passage way of vessels entering 
and leaving the port ; the second, that she 
showed no li^ht. The Falcon arrived 
on Thursday, the 7th of December, just 
one week before this misfortune hap- 
pened, and came to anchor in the place 
where she then lay.* She was bound to 
Boston, and came in on account of the 
weather. On the very evening of her 
arrival, another vessel, the Med ford, in 
entering the harbor came in collision 
with her. That has been the subject of 
examination in this court, and damages 
were awarded against the Medford. 
The Falcon then showed a light, but a 
question was then raised, whether she 
was excusable fur placing herself in that 
part of the channel. The facts proved 
were, that the Falcon came into the har- 
bor as a port of safety on account of the 
state of the weather, that the captain was 
unacquainted with the harbor, and that 
he brought his vessel to anchor in a 
place where vessels often anchor, and lay 
for a short time. The Medford was en- 
tering with a fair wind and could easily 
lay her course directly into the harbor. 
M^ opinion then was, and I have 9een 
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no causo for changing it, that the colli- 
sion happened from want of due care on 
the part of the Medford, without fault on 
that of the Falcon. 

Bat the facts now before the court 
present a widely different case. The 
Falcon lay a little out of the track of a 
vessel entering the harbor as her home 
port with a fair wind, but precisely, as 
It was expressed by one of the witnes- 
ses, in the gang-way leading to Hog 
Island roads, and that is the place aimed 
at by many, if not by most vessels which 
come into the harbor for safety from 
stress of weather. All the experienced 
ship -masters, without exception, who 
have been examined, say that it was not 
a fit place for a vessel to anchor in a 
case of necessity, but that it was a place 
of danger both to herself and other ves- 
sels that were entering into the harbor ; 
and that no vessel anchoring there from 
necessity, ciught to remain in so exposed 
a situation longer than the necessity con- 
tinued. Now the master had been very 
strongly admonished by one collision 
that he lay in an unsafe place, yet he re- 
mained there for a week after, without 
attempting to change his place. 

Admitting that the master of the Fal- 
con, being little accrual nted with the har- 
bor, is excusable for bringing his vessel 
to anchor in that place when he first en- 
tered the harbor, is he excusable for re- 
maining there after he had the most con- 
vincing proof that he was in a place that 
exposed him to collision with other ves- 
sels entering the harbor 1 It is contend- 
ed by his counsel that he was, firat. be- 
cause the subject of the first collision 
was then under judicial examination, 
and that he might naturally suppose that 
he would be chargeable with some im- 
propriety if he removed while that mat- 
ter was pending ; and, secondly, that 
there being no harbor master or port 
regulations directing where vessels may 
lie, that every master has a perfect right 
to choose his own place of anchorage, 
and that he has as much right to one part 
of the harbor as another. 

I can see no sufficient reason for his 
Bot removing his vessel from the channel 
where she was in constant danger of col- 
lision with vessels entering the port, from 
the fact that the process for the first col- 



lision was still pending and undecided. 
He might easily by calling witneSBea. 
have determined her exact position, or 
at least nearly enough for the purposea 
of that case. And though in the ab- 
sence of any harbor regulation, every 
' master may choose his own place of an* 
I chorage, he makes the choice on his own 
I responsibility. It does not follow, be- 
cause there are no special laws or regpi- 
lations for the port and harbor, that they 
are lefl without law. The general law 
of the sea then governs. In all situations 
men are bound by the common obliga- 
tion of social duty, so to use their own 
right as not to injure others. Stc mten 
tuo ut aiienum non Ictdas, is a principle of 
the law, as well as morals. The law of 
the state does not, it is true, attempt to 
enforce by penalties all tho obligatioos 
of high and strict morality, but this is one 
in which, in a great variety of circum- 
stances, it does come in aid of social du- 
ty and christian charity. It requires 
men to care for others as well as them- 
selves, and so to exercise their own un- 
questioned right, as not to violate or in- 
fringe the equal rights and endanger the 
security of others. Admit that in a case 
of urgent necessity, a roaster has a right 
to bring his ship to anchor in the very 
middle of the channel. Others have a 
right to that channel as a passage way, 
as well as he. He could not remaia 
there longer than his necessities required, 
without encroachin? on the rights which 
others have to the free use of the chan- 
nel in passing in and out, without dan- 
gerous obstruction. He is bound aa soon as 
he is able, to remove his vessel to a place 
where she may be safe herself, and qot 
endanger the safety of others. It is an old 
rule 01 the maritime law, that a vessel im- 
properly moored or in an improper place, 
can claim nothing for damages she may 
suffer from collision with another vessel. 
Ordonnance de la Marine, Liv. 3, Tii. 7, 
art. 11, and Liv, 4, tit, 8, art. 3, VaUn, 
vol. 2,p, 183 — 579. 1 Emerigam, Auu- 
ranee, ch. 12, »ect. 14. page 412. LawMof 
OberoH, art, 15. Notwithstanding the 
injury which this vessel had received in 
the former collision, I am entirely sat* 
isfied that she might have been moored 
with ease and with perfect safety, where 
she would have been out of the way of 
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¥«66el0 beating into the harbor, and in 
ay opinion, she was in fault in not doing 
h. All the witnesses agree on the point, 
which indeed seems too plain to require 
proof, that a vessel ought not to He day 
after day, in that part of the channel 
which is in the range vessels take in 
beating into the harbor. 

Another fault is imputed to the Fal- 
con, that of not showing a light. If she 
had shown one, it seems to me nearly 
certain that she would have been seen 
from the Sciota in approaching her, in 
season to have avoided the collision. If 
she had bad a light suspended in a con- 
spicQOus place, and a collision had taken 
place, it would, to say the least, have been 
extremely difficult for the colliding ves- 
sel to have excused herself. For ad- 
mitting that she was anchored in an im- 
proper place, her fault would not excuse 
any want of care and caution in another 
vessel. But here it is again said, that 
there are no port regulations requiring 
vessels to show a light, and that in point 
of fact it is not customary for vessels to 
do so in this port. It is true that the 
testimony is that, though vessels lying 
in the harbor sometimes sh(^w a light, 
they ususally do not. But whatever 
may be the custom, it appears to me 
hardly to admit a question, that a vessel 
lying in a channel at the entrance of a 
harbor where vessels are often passing 
and repassing, ought in the night time 
in common prudence to show a light. 
When she lies out of the channel- way 
where vessels pass, it may not perhaps 
be required ; but if she places herself in 
the common passage if^ay, though she 
may have a right to lay there in a case of 
necessity, certainly it is not demanding 
too much to require her, while she is 
OGcnpying the common highway, to give 
notice by a light, of her position to others 
who are passing, and who are entitled 
of common right to a free and unob- 
Btmcted passage. If she does not, it ap- 
pears to me that no court could hold her 
ti^ee from fault. In some parts of this 
country this is said to be required by port 
regulations. And I apprehend that it 
it required by the law of the sea. In the 
case of Hay v. Le Neve, cited in Abbot an 
Shipping, 303 — 5, which arose and was 
much litigated in Scotland and was ulti- 



mately decided on appeal by the Heuee 
of Lords, the Wells was lying at anchor 
in the Frith of Forth, and in a cloudy 
night was run down by the Sprightly and 
entirely lost. The House decided that 
both vessels were in fault, and follow- 
ing the rule of the maritime laws divided 
the loss between them, each bearing 
one half. Lord Gifford in delivering his 
opinion to the House, said he was strong- 
ly impressed with the negligence on the 
part of the Wells in not showing a light, 
and it would seem from the report of the 
case in Abbot, that this was the only 
fault imputable to her. In Jat6bmm*M 
Sea Laws, 340, it is said that the want of 
a lantern in narrow waters, has always 
been looked on as an omission and neg- 
lect not entitling a party to redress when 
injured. And it is added, that it was so 
decided by the Supreme Court of Hol- 
land on the advice of Uynkershoek, and 
there is no higher authority in maritime 
law than this great civilian. The Ordon^ 
nance of the Marine, Lit, 4, Tit, 3, ArU 
4, directs that *' when there are several 
vessels lying in the same road, that which 
shall be most outward to the water shall 
have, during the night, a light in the 
ship's lantern to warn vessels coming 
from the sea." An extremely wise pre- 
caution, says Valin, but too much neg- 
lected, but if not observed, the vessel re- 
ceiving damage would not be entitled to 
an indemnity for it. 

On these authorities as well as the ob- 
vious reason of the thing, I feel justified 
in stating that a vessel lying in the chan- 
nel of this port, and by tlie channel I 
mean that part of the water which is 
traversed by vessels coming into the 
harbor, whether they can lay their course 
in or under the necessity of beating in, 
is bound to show a light in the night time, 
whether the night is obscured by clouds 
or it is star light, provided there be no 
moon. It is required, in my opinion, by 
the general law of the sea, independent 
of all port regulations. On both grounds 
my opinion is, that the Falcon was in 
fault and is not entitled to recover against 
the Scioto. But under the circumstan- 
ces of the case, it being the first case of 
collision in this port which has been 
brought to the consideration of the court, 
the libel is dismissed witbost cosu. 
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Court of Common Ifiltas. 

[NeuhYari Cit^.] 

Before the Hooorable M. ULSHOEFFER, Fint 
Judge, and Judges INGRAHAM aad DALY. 

Fbancib Bacon ▼. Moses Y. Beacr, 
Moses S. Beach and Henry D. 
Beach. 

libel — demurrer. 

The following paragraph wae pnbliehei} in the 
Sun nevrepiiper by the defendanta, who were 
the proprietora thereof: — " The publication of 
General Taylor's letter, we arerequeated to say, 
was aathorixed by Dr. Bacon, who obtained 
Gen. Gaines' permisaion to talce a copy of it, 
which he publiahed a day or two afterwards. 
General Gaines states positively that he had no 
iotenlioa of authoriziug the publication of the 
letter in the newspapers." Held, on demnrrer 
to the declaration, that the publication was not 
libellous. 

This was an action for a libel published 
by the defendants in the Sun newspaper, 
01 which the defendants are the proprie- 
tors. The following is a copy of the 
paragraph which the plaintiff alleges 
constitutes the libel : ** The publication 
of Gen. Taylor's letter, we are requested 
to say, was authorized by Dr. Bacon, 
who obtained General Gaines' permis- 
sion to take a copy of it, which ne pub- 
lished a day or two afterwards* Gene- 
ral Gaines states positively that he had 
no intention of authorizing the publica- 
tion of the letter in the newspapers." 

The declaration contained the usual 
averments and inuendos. 

The defendants demurred to the de- 
claration on the ground that it did not 
appear that the article in question was 
libellous. 

Joinder in demurrer. 

M. 8, Brewster, in support of the de- 
murrer. 

David L, White, contra. 

Ulbhoeffer, First Judge. — The impu- 
tation in the defendants' paragraph, if 
any, concerning the plaintiff, is that he 
published Gen. Taylor's letter to Gen. 
Gaines without the authority of the lat* 



ter, who did not intend that it should be 
published. I am not disposed to think 
that the imputation of publbhiag, with- 
out authority, a private letter on private 
matters might be considered as charging 
a moral offence, a censurable action, 
calling for public reprehension. But I 
very much doubt whether the letter io 
question could be considered as private 
and on private affairs, which it wae mo- 
rally wrong to publish with or without aa* 
thority. The publication of the defeodaat 
it seems to me, does not impute to tbe 
plaintiff any offence against the code of 
law or morals. A distinction exists be- 
tween actions for words, which can oplf 
be sustained if a crime or offence is im- 
puted and actions for libels which may be 
snpported if the publication in any waj 
holos up the plaintiff to public contempt 
ridicule or censure. Whether tbe c«m 
of Stone ijt Cowjper, (2 Denio, 293) en- 
tirely abolishes this distinction, or partlj 
only, it seems to me that it goes ftf 
enough to show that the publication of 
the defendant in the case before us ie not 
libellous. It does not condemn, ridicnle 
or censure the plaintiff's conduct— Ii 
merely accounts for the appearance of 
Gen. Taylor's letter, by stating that the 
plaintiff was allowed to copy it and prin- 
ted it, and that Gen. Gaines did not in- 
tend that it should have been printed. 
If there be any imputation, it is that the 
plaintiff published the letter withoat au- 
thority, and the defendant does not cen* 
sure, ridicule or condemn the publica- 
tion by plaintiff. I am not of the opin* 
ion that every harmless newspaper arti- 
cle is per te libellous, which in no way 
imputes or implies censure, as connected 
with the act of an individual who ij 
named, when however a person is named 
as having done an act which is morally 
wrong, and the public attention »» caM 
to it, the publication may be considered 
as libellous. It appears to me that if w 
Stone & Cooper there was no libelloui 
publication, it will be difficult to hold that 
the publication before us is actionable. 
If Gen. Gaines did not authorize defen- 
dant to say that he did not intend tbe ^^^j^*" 
to be published, it seems to me to maW 
no essential difference as to tbe c<^"*^£Ij^J 
tion of the defendants' paragraph. \ 
point still remains as to the imputstion 
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[New- York CUy.] 

the Honorable CHARLES MeVBAN 
Surrogate. 



against plaintiff, contained in the defen- 
dant's article, considering that article in 
connection with Gen. Taylor's letter, and 
the contents of that letter, the defendant's 
article was harmless and cannot be deem- 
ed libellous or injurious to plaintiff's 
character. The object of an action of 
libel is to remunerate the plaintiff for his 
loss of character by reason of defendant's 
publication ; but can the law infer an in- 
jury to character from a publication im- 
puting no offence. But the jury are to 
say whether the defendant's publication 
imputed, or was intended to charge plain- 
tiff with an offence, or to hold him up to 
censare or contempt If so, still they 
could not derive from the defendant's ar- 
ticle any charge of an offensive kind 
against the plaintiff. In truth the plain- 
tiff avers that he was authorized to pub- 
lish Gen. Taylor's letter, thereby admit- 
ting that it was a proper publication and 
in no wise an offence. The defendant 
unites in the view that the letter was 
a proper publication, containing nothing 
that rendered the publication an offence. 
All that the defendant asserts is, that the 
plaintiff copied and published said letter, 
although Gren. Gaines, to| whom it was 
addressed, did not intend that the plain- 
tiff should publish it. If the letter was, 
as the plaintiff insists, a justifiable publi- 
cation, then the charge (if it is so char- 
ged) that the letter was not authorized 
to be published, is not an imputation in- 
jurious to plaintiff's character. There 
is nothing in the letter, whether published 
with or without authority, which render- 
ed the charge of publishing it a libel on 
plaintiff's character. And a charge of 
merely making a publication of proper 
matter, is in no sense an offensive and in- 
jurious aspersion. The only imputation 
is the want of authority to publish, and 
I am not satisfied in any view of this case 
that such an imputation is a libel from 
-which the law would imply damage to 
the plaintiff's character. To charge a 
man with having published a proper ar- 
ticle without authority is in no sense a 
libel. And as the plaintiff admits that 
the letter was properly and justifiably 
published by him, the defendants' impu- 
tation as to want of authority in the pub- 
lication is not a libel on plaintiff's cha-| Thb Svrrooatb. — The general statute 
racter. The defendants are ^entitled to | conferring jurisdiction upon the court 
Ju^^ment on the demurrer. of the Surrogate to appomt adfflinistra« 

vol. ▼. 27 



In the Matter of the Application 
FOR Letters of Administration on 

THE ESTATE OF JoEL RoOT, DECEASED. 

The order of priority of right to ftdmtniBtr&tien in 
the city of New-York, in casee of intestacy, ie, 
firit, the widow; eeoond, the next of kin ; third, the 
pablic adminiitrator ; fourth, creditors ; fifth, any 
other penon who will accept the same. In other 
counties the county tceasnrer is entitled next 
after credlton. 

No relative of the intestate who is nbt next of kin, 
is entitled to administration, and no relative is 
next of kin to the intestate who is not entitled to 
a distribution of the personal estate of the de- 
ceased. 

When a penon applies for administration, who has 
not priority of right, such person must present, 
prove and fSe the renunciation of all having 
such prior right, or they must be cited) and en 
failure to appear on such ^citation, such failure 
will be deemed equivalent to a renunciation and 
letters will be grantisd to the applicants. 

Persons having priority of right may renounce 
their rights, and the law appomts their suc- 
cessor. Any person having a right to adminis- 
ter may associate with him in the admbustration 
a stranger to the estate, but cannot appoint a 
a substitute to the exclusion of those standing 
below him in the order of preference. 

Where the next of kin are entitled to administra- 
tion they can prevent the public administrator 
from taking them, by taking them themselves, 
and in no other way. His right cannot be im- 
peded or defeated by their nominating any sab- 
stitute of their own for appointment His right 
next after them personally, is a perfect right 

This was an application by a creditor. 
Citations have been served on the next 
of kin. The creditor and the next of kin 
appeared and agreed that a stranger to 
the estate be appointed administrator. 



O. Bushnell, for applicant, 
E. H. Kimbcdl, for next of kin. 
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ton in cases of intestacy, prescribes the 
order of priority of right to such appoint- 
ment. (2 Key. Stat p. 74, § 27.) In that 
order the widow stands first and her 
right being primary is exclusive, without 
a coequal. The second in the order of 
priority of right are the next of kin, and 
although the statute seemingly divides 
this class into six different orders in the 
right of priority, yet a clear examination 
otthe statute shows that such was not the 
design of the statute. The words of the 
statute are these* 

'* Administration in cases of intestacy 
shall be granted to the relatives of the 
deceased, who would he entitled to succeed 
to Mi personal estate if they or any of them 
will accept the same, in the following 
order : First, to the widow ; second, to 
the children ; third, to the father ; fourth, 
to the brothers ; fifth, to the sisters ; sixth, 
to the erand-children ; seventh, to any 
other of the next of kin who would be en- 
titled to share in the distribution qf the 
estaJter 

A father is in no case entitled to ad- 
ministration where the intestate has left 
children ; nor is a brother, &c., for in 
such case, although relatives, they have 
not the qualification of being entitled <' to 
succeed to his personal estate," which is 
an indispensable qualification. The & 
ther or the brother is not the next of kin 
where the intestate has left children ; he 
is of kin, but next of kin is technical, and 
the test is the being entitled to succeed to 
the personal estate of the intestate. The 
statute of distribution determines the 
question who are next of kin 1 It is no 
matter how near of kin a person may be ; 
if he is not nesAy he has no right to inter- 
meddle with the estate. The section I 
have quotedi it will be observed, at its 
commencement limits the right of admin- 
istration to such relatives as would be 
entitled to succeed to the personal es- 
tate, and closes with awarding adminis- 
tration " to any other of the next of kin, 
who would be entitled to share in the dis- 
tribution of the estate," which is the same 
thing in different phraseology. The 
next in order in the city of New- York, 
who is entitled to administration, is the 
public administrator, who by the same 
section is to << have preference, afier the 



next of kin over creditors and all other 
persons." Next in order is the creditor, 
and after him any competent person. 
The order of priority in the city of New- 
York, is as follows : First, the widow ; 
second, the next of kin ; third, the public 
administrator; fourth, creditors; fim^any 
competent person that will accept. In 
other counties, the treasurer, as public 
administrator, comes in next after credi- 
tors. The main question in this case is 
this : Can a person, or a class of persons 
having a priority of right in the order of 
preference, appoint, or rather nominate 
a person administrator, not otherwise en- 
titled to administration, to the exdiH 
sion of others below them in order ol 
preference. Can a widow, passing over 
the children, &c., appoint a stranger, or 
can the children, passin? over the public 
administrator and creditors, appoint a 
stranger to the estate ? 

The vndow can renounce and the law 
appoints her successor, and not she. So 
also the children may renounce, and the 
law appoints their successor. The right 
is personal, merely to themselves, without 
power of substitution. All that the law 
allows in this respect is, that the person 
in whom the right is, may have an asso* 
ciate in the administration who is not in. 
terested in the estate. (2 Rev. Stat, p 
76, § 34.) When a child applies, he must 
produce the renunciation of the widow. 
When a creditor applies he must produce 
the renunciation oi the widow and the 
children and the public administrator, 
and if such renunciation be not presented, 
all persons having prior rights must be 
cited, and a failure to appear on such ci- 
tation is equivalent to renunciation. In 
this case the next of kin must take or re- 
nounce, that is the extent of their right 
The creditor cannot take, because he has 
not produced the renunciation of the 
public administrator, nor cited him. The 
rifi^ht of the public administrator to take 
after the next of kin, cannot be defeated 
by any arrangement that has been made 
or can be made between the pesons in- 
terested. The next of kin can deprive 
him of the administration by taking let- 
ters themselves, and in no other way. His 
right next after them is perfect 
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ENGLISH CASES 



In €\janttvTSi. 

Before Loid ChanceUor COTTENHAM. 

Glascott t, Lang. — Julff 10, 14, 17, 
and 22. 

BOTTOMRY BOND ^PLEADING. 

The mere cireuniitance that the captain of a mer- 
chant ship, in a foreign port, has the means of 
commnnicating with the owners in England, 
and does not do so previously to raising money 
for the puiposee of the ship by a bottomry bond, 
is not of itself a ground for setting aside that 



Where a bill seeks relief on an allegation of fraud 
wUch faib, the court will not generally allow 
sneh a bill to be used for any secondary purpose, 
bat will disniiss it with costs. 

This was an appeal from the decision 
of Knight Bruce, V. C. (See N. Y. Legal 
Obseryer, voL v. p. 420.) It will, however, 
be needful here to recapitulate some of 
the principal facts of the case as they ap- 
peared on the bill, the answers and the 
admissions entered into by the parties. 
They were as follows : — On the 19th 
September, 1835, J. Ogilvie in London, 
as owner of the ship ]^argaret Ogilvie, 
entered into a charter-party with S. Ker, 
on behalf of his house of Freeland, Ker, 
Ceilings & Co., of Rio de Janeiro, by 
which the ship was to sail to the Clyde, 
there to load from the factors of the af- 
freiffhters a cargo of merchandise, to pro- 
ceed therewith to Rio, and, after deliv- 
ering the cargo, to load a full cargo of 
Augar, &c., and proceed to one port in 
the Mediterranean continent, and deliver 
the same on being paid freight at a 
stipulated rate, less than 300?., which 
was to be paid in the Clyde, upon the 
vessel clearing out at the custom-house. 
The vessel was to be consigned to the 
charterer's agents at the Clyde and Rio, 
and the other ports of loadine and un- 
loading. On the 24th of October, 1835, 
J. Ogilvie being indebted to the plaintiffs, 
Messrs. Glascott, and to other parties, 
plaintiffs in the present suit, in various 
sums respectivelVf executed to Messrs. 
Olasco^ a bill of sale of the vessel and 



her appurtenances, and of all freight, 
charter parties, policies of insurance, 
and premiums, subject nevertheless to re- 
demption, on payment by J. Ogilvie, of 
all the several sums of money so due by 
him, with interest, on the 31st Marcn 
then next. The bill of sale was duly en« 
tered in the book of registry, pursuant to 
the Registry act as to mortgages of ships. 
The vessel sailed from London for tne 
Clyde, and arrived there early in Decem- 
ber, 1835 ; and before S. Ker had made 
any advances on account of the ship, be- 
yond the 300/. which was paid to J. 
Ogilvie, he had notice of the mortgage 
by the indorsement on the certificate of 
registry. He, however, expended vari- 
ous sums in fitting out the ship, which, 
sailiug for Rio early in January, 1830, 
arrived there in April following. At Rio 
the charterers incurred other necessaiy 
expenses in respect of the ship, which 
sailed from Rio and arrived at Trieste on 
9th October, 1836. The vessel had 
earned a sum of 790J. 16a. 5d. for freight 
from the Clyde to Rio, and from thence 
to Trieste. On 2d September, 1836, 
the plaintiffs gave to S. Ker, at Glasgow, 
a formal written notice of the bill of sale, 
the receipt of which notice S. Ker ac- 
knowledged. On 16th November, 1836, 
the ship being at Trieste, a bottomry 
bond or that date was executed by the 
roaster of the ship in favor of J. Boyce, 
a paitner in the house of Lang, Frieland 
& Co., of Trieste, who were the agents 
of S. Ker, for the sum of 483/. 10«., 
made up of sums expended for necessa- 
ries supplied to the ship at Trieste, and 
the alleged balance due to S. Ker, for 
monies advanced by him over and above 
the amount earned by the ship for freight 
from the Clyde to Rio, and from thence 
to Trieste. No notice of the necessity 
for the bottomry bondw|MlMPii||MPi 
to the plaintiffs or"totheiragents at Tri- 
este, Messrs. Reyer & Schlik, (who had 
at this time instructions to take posses- 
sion of the ship,) or to Mr. Ogilvie the 
owner, although, as appeared by a letter 
from Messrs. Reyer & Schlik to the 
plaintiffs, dated 16th March, 1837, 
Messrs. Lang, Frieland & Co; were 
made fully acquainted with the nature of 
their instructions. The solicitors for the 
plaintiffs, by a letter dated 15th Saptem- 
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ber, 1836, addressed to Mr. Lang, gave 
the following notice : — ^" Sir, Under- 
standing that the ship Margaret O^Wie 
is addressed to your house at Trieste, 
we b^g to acquaint you, that, on 
behalf of our clients, Messrs. Glascott 
Brothers, as morteagees of that vessel, 
possessing an absolute power of sale, the 
particulars of which have been commu- 
nicated to your agent Mr. Ker, of Glas- 
gow, we have instructed Messrs. Reyer 
& Schlik, of Trieste, to take possession 
of the vessel, and to forward her to Lon- 
don. As it is desirable to obtain a frefight 
for the vessel, if possible, and as you 
have a serious interest at stake on ac- 
count of the advances made by you, 
which are secondary to our client's 
claims, the co-operation of your house 
vfith Messrs. Reyer & Schlik may be of 
essential service in doing the best for the 
vessel, so as to enable you to obtain re- 
imbursement, and, at the same time, may 
assist us. We shall, therefore, be glad 
of such co-operation if you see no ob- 
jection thereto.*' The vessel returned to 
liondbn on the 21st January, 1837, and 
the plaintiffs immediately took possession 
of her under the bill of sale. They af- 
terwards sold her for 1605/., and receiv- 
ed 300/. for the freight of the homeward 
voyage. The bill was filed on the 23d 
January, 1837, praying the delivery up 
of the bottomry bond to be cancelled, as 
being in fraud of the plainti£b, as mort- 
gagees of the ship, and her freight and 
earnings, and for an injunction against 
proceedings in the admiralty court on 
the bond. The cause came on for hear- 
ing before the Vice Chancellor in Feb- 
ruary, 1847, when his honor decided in 
favor of the plaintiffs, holding, that, un- 
der all the circumstances of the case, the 
bond could not stand. From this deci- 
sion the defendants appealed to the Lord 
Chancellor. (For an account of the ear- 
lier proceedings in the suit, the reader is 
referred to 8 Sim., 358, and 3 M. & C. 
45.) 

J. Ruisell, Heathfield, and Prendergast, 
for the plaintiffs, and in support of the 
decision of the Vice Chancellor, argued 
that the bottomry bond was fraudulent 
and void as against the plaintiffs as mort- 
gagees { that it was not obtained to ena- 



ble the ship to proceed on her voyage, 
but in order to secure to the defendants 
a priority over the plaintiffs notwith- 
standing they had notice of the plaintiffs' 
morteage. They relied mainly on the 
fact Uiat there was ample time for the 
master to have communicated with the 
owners in England, and insisted that he 
had therefore no authority to borrow 
money on bottomry. [They cited the 
following cases, viz : La Isabel, (1 Dods. 
Ad. Rep. 273 ;) The Augusta, (Id. 283;) 
The Nelsau, (1 Hag. Ad. Rep. 169;) 
Heathom v. Darling, (1 Moore P. C. Ca. 
5 ;) Scares v. Bakn, (3 Moore P. C. Ca. 
1 ;) The Lochiel, (2 Robinson's Ad. Rep. 
34.)] 

Bolt and Stinton, for the defendants, 
the appealing parties, contended that the 
bottomry bond was properly ffiven ; that 
the advances made were for me purpose 
of enabling the ship to go to sea, there 
being no resources available for that pur- 
pose ; that there was no rule which made 
the right of borrowing money on bot- 
tomry contingent on the inability of the 
master to communicate with the owners. 

SThey referred to Dobson v. Lyall, (11 
ur. 641 ;) KerswUl v. Bishop, (2 Cr. and 
J. 529;) TJie Alexander, (1 Hag. Ad. 
Rep. 278.)] 

Russell, in reply, argued that there 
was no authority for saying, that a bo^ 
tomry bond may be given without refer- 
ence to the facility of obtaining resour- 
ces, merely because there may be no re- 
sources at the actual port where the bond 
is given ; that the question did not turn 
upon the point of sending home, but as 
to the facility of communicating with par- 
ties who had resources ; that raising mo- 
ney on bottomry was a power in the 
master to be exercised only in case of 
absolute necessity, and that as this ne- 
cessity might arise in a port of the coun- 
try in which the owner was resident, so 
it might not arise in the port of a differ- 
ent country. He supposed the case of a 
ship being in Boulogne, and the owner 
at Dover, or Folkestone, or London, and 
asked whether the master could in such 
a case justify raising money by a bot- 
tomry bond, on the ground of there being 
no resources at Boulogne. He contended 
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that in the present case the parties had 
themselves created the sapposed neces- 
sity for the hottomry bond. 

Lord Chancbllob. — In this case, the 
bill filed prays that a certain bottomry 
bond may be delivered up to be cancel- 
led, and that an injunction dependant 
upon the equity so prayed may be gran- 
ted. The bill makes a case of actual 
firaud; it states various circumstances, 
and that the plaintiflb have recently dis- 
covered that the bottomry bond was not 
given for any money necessary for the 
outfit of the ship, but that it was entirely 
a contrivance between the party who had 
command of the ship, the firm at Trieste, 
and the agent of the party at Rio, and 
that they all combinea together for the 
purpose of excluding the plaintiff, who is 
mortgaeee of the ship, and that the bot- 
tomry bond was unnecessary, uncalled 
for, and mere machinery for Uie purpose 
of gaining priority for certain demands of 
the defendants over the debt of the plain- 
tiffl This case has wholly and entirely 
failed; there is no case of fraud made 
out at all ; and if there is any question as 
to the right of the parties to recover up- 
on the bottomry bond, and as to how rar 
the money secured by the bond comes 
within the rule which authorizes captains 
of ships from foreien ports to take up 
ra<»iies on bottomry bond; this forms no 
part of die contention raised by the bill. 
The case made is one of fraud. It is 
quite unnecessary, therefore, at present, 
to go into any details of those matters 
which are introduced into the bill, not 
by way of substantive statement to make 
out the case which the plaintiff* charges 
in the bill, but which are introduced by 
way of answer, or more properly speak- 
ing, of anticipation of what was sup- 
posed mieht be the defence raised by 
the defendant, namely, that there were 
certain circumstances which, if true, gave 
him a rig^t to raise money on the bot- 
tomry bond. The bill, therefore, charges 
facts to show that the case intended to 
be made in support of the bottomry bond 
is not such as to authorize the parties to 
raise money upon the bond ; it forms no 
part of the plaintiff's case, it is merely 
introduced in anticipation of the case 
tliat may be made by the defendant. It 



is, therefore, quite unnecessary for me to 
go into the facts of the case thus made. 
It is then, simply the case of a bill for 
the purpose of setting aside a bottomnr 
bond upon the ground of fraud, combi- 
nation, and collusion, to deprive the 
plaintiff of his rights. Now, the evidence 
in the cause, and the admissions which 
have been entei'ed into on both sides in 
order to save expense, negative the case 
made by the bill in every part, so far as 
relates to the alleged &aud. The ad- 
missions, which must be taken to be the 
truth, show that the case endeavored to 
be made, for the purpose of showing 
fraud, entirely fails. Now, under these 
circumstances I should observe, the Vice 
Chancellor, in decreeing the cancellation 
of this bottomry bond, has not proceeded 
on any ground stated in the bill, but his 
judgment turns entirely upon this — that, 
whereas the ship was at Trieste, and 
stayed there time enough to enable the 
captain to communicate with the owners 
in England, which it does not appear he 
did, for the purpose of obtaining supplies 
in order to enable him to proceed upon 
the voyage ; therefore, the captain was 
not in a situation to justify him in taking 
up money on the bottomry bond. Now 
this is a ground which has no authority 
to support it. I asked repeatedly, du- 
ring the argument, if there was any case 
to be found in which such a circumstance 
was considered to be sufficient to avoid 
a bottomry bond, and the counsel were 
unable to produce any such case, or any 
case at all like it. Oases were produced 
which seemed to show the contrary, but 
certainly no case was cited at all sup- 
porting that proposition. And even if 
that proposition were capable of being 
supported, it would not support the de- 
cree ; because it is no part of the case 
made by the bill of the plaintiff, that this 
bottomry bond is void because the cap- 
tain, being at Trieste, did not send to 
England to obtain supplies, in order to 
enable him to proceed un the voyage. 
That should have been a matter put in 
issue by the bill, so that the defendant 
might have had an opportunity of show- 
ing why he did not communicate with 
the owners, and this point would have to 
be settled between the parties, before the 
result could be acted on for the purpose 
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of seeing how far it is to invalidate the 
bottomry bond. The case is put en- 
tirely on conspiracy and fraud, and the 
proof of that particular case is the grround 
of relief souffht by the bill. Now, if the 
case stood there alone, I should be very 
much disposed to follow the rule which 
has been generally acted upon, and 
which is really founded in justice, that 
where a case is brought forward upon an 
alleged fraud, and the fraud is disproved 
or not established, the court will not per- 
mit such a bill to be used for any se- 
condary purpose ; because the doors of 
this court always being open to allega- 
tions of fraud, there ought to be nothing 
to encourage the allegation ; and that, 
where a fraud is imputed, and there is 
nothing in the evidence to support it, it 
would Itself be unjust and much to be 
deprecated that any encouragement 
should be given for trying an experiment 
to obtain relief on an allegation of fraud 
which cannot be supported, and then for 
the party to be entitled to fall back upon 
the bill for some inferior kind of relief. 
But in this case, and it is a very unfortu- 
nate case, because, after all, the amount 
in question is but small, I am afraid, if 
I adopt that course I shall necessarily 
involve the parties in a new course of liti- 
gation. The effect of dismissing this bill 
would really be to leave them to their re- 
medy on the bottomry bond, and when 
the bottomry bond is sought to be en- 
forced, it then will become a question 
whether there is^ evidence that the cir- 
cumstances were such as to justify the 
raising of all the money that was raised 
upon the bond. Although there is very 
strong reason to believe that the captain 
had no resources, and could not raise 
money so as to enable him to perform the 
voyage otherwise than by the bottomry 
bond ; yet it is not in such a shape at 
present as to justify the Court, without 
some inquiry, in acting on the supposition 
that the whele of the money raised on the 
bottomry bond was necessarily raised for 
purposes vrarranting the bottomry bond. 
That, therefore, would raise a new question 
between the parties, and involve them in 
the expense of fresh litigation. The re- 
sult to which I have come, being very 
anxious to avoid any further litigation, 
which would l^ yery much to the injury 



of both parties, and I throw it out for the 
purpose of their consideration, is, whethsr 
they will not avail themselves of this suit, 
to do that which was done in a case which 
was before me some short time ago, of 
Dobmm v. Lyall, (11 Jur. 641,) namely, 
to take an inquiry, probably in the 
terms of that reference, whether the cir- 
cumstances were such as to justify all die 
money that was raised on this bottomry 
bend being so raised. If the defendanti 
insist on having the bill dismissed, they 
may involve themselves in a new litiga- 
tion, and open a new case en these jpoioti 
when they might have an inquiry in this 
suit, and I should think it very desurahh 
to take advantage of this suit for thatpo" 
pose. The result of that ^inquiry, ksL 
these proceedings, will not at aU inter&n 
with what the defendant is entitled to in 
this suit, namely, to have in substance die 
bill dismissed with costs. If the parties 
desire it, I will give them an oppoitonity 
of considering the matter. [His lordeli^ 
subsequently added :] I consider the case 
made on the record is answered ; there is 
no case made in support of the bi]l,^aiia 
in the ordinary course the bill ought to he 
dismissed, with costs; but, as I hm 
stated, that would open a new litigatiop, 
which may be avoided by an inquiiyio 
this cause. 

Julif 22d. The case being again meo- 
tioned, his lordship ordered that the de- 
fendants should have the costs of the tnA 
up to hearing before the Vice Chancw- 
lor, and that it should be referred to the 
master in the terms of the decree in 
Dobion V. LyaU, of the 17th Decemher, 
1839, to inquure and certify what sum 
was necessary for enabling the ship ^ 
proceed upon and complete her voyag^t 
and what, at that time, were the tbso^'^ 
ces of the captain at Trieste ap *' 
to that purpose. 



Befoitt SIR LAUNCELETSHADWBIiL,Vje^ 
Chancellor of England. 

BiSHOPP V. COLBBROOK.— 30«4 My» l^^'^' 

CH08B IN ACTION — REVERSIONARY iNtB' 
REST OF WIPE — MERGER OP hJf^ '"'*' 
REST. 

A tnift fond (fonneriy the propezty of the.**^ 
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wu settled open the hniband, B., for life ; re- 
minder, in case the wife, C, mnrived B., to her 
ahnliitely ; bnt in caae B. ahoald snrme C, — 
then •• the dieold appoint ; in defaalt of ap- 
mntmenty to her execntiwa and adminiatraton. 
B. became bankrnpt, and his assigneeB sold his 
life estate to E^^0. obtained his eertificate, and 
snbseqaently, E., for valnable consideration, as« 
sq^ed the estate for the fife of B. to C, to the 
faitent that it might merge in her reTeraion ; and 
Ygy the same deed, C. exercised her power of ap- 
pointment by appointing to her executon and 
administratorB, in the event of her dying in the 
lifetime of B. >--Held, npon a bill by B. and C. 
mguiM* the trustee, that G. appearing and con- 
senting, B. was entitled to a transfer of the 
fond. 

Sabab Bowteb was, before her mar- 
ria^ with the plaintiiT, James Bishopp, 
entitled absolutely to a sum of <£803 58. 
6d^ £3 per cent, consols. On her mar- 
riage that sum was vested in trustees, 
upon trust to pay to plaintiff James 
Bishopp, aud his assigns, or to authorize 
and permit him or them to have, receive 
and take the dividends and interest of 
the said stocks, funds and securities, du- 
ring his natural life ; and after his de- 
cease, in case the plaintiff, Sarah Bishopp, 
should survive him, in trust to transfer, 
assign, or pay the said stocks, funds and 
securities, unto plaintiff Sarah Bishopp, 
to and for her own use and benefit ; but 
in case James Bishopp should survive 
Saxah. then in trust to transfer, assign, or 
pay the said stocks, funds and the accru- 
iD^ dividends and interest thereof to such 
person or persons, and for such intents 
and purposes, either absolutely or condi- 
tionally, and in such parts, shares and 
proportions, manner and form, and ei- 
ther in gross or by way of interest or an- 
nuity, and at such time or times, and on 
■nch conditions and contingencies, and 
under such limitations over in favor of 
any other person or persons, and with or 
-without power of revocation, as said Sa- 
rah Bishopp, by any deed or deeds, in- 
strument or instruments in writing, or 
by her last will and testament, &c., by 
her signed, sealed and executed, in the 
presence of, and attested by two or more 
credible witnesses, (and notwithstanding 
her coverture,) should direct, limit, or ap- 
point ; and in default of such direction, 
limitation, or appointment, and so far as 
the same should not extend, in trust to 
transferi assign, and pay the said stock, 



funds and securities, unto the executors 
or administrators of said Sarah Bishopp. 
In December, 1841, a fiat in bank- 
ruptcy issued against said Jas. Bishopp, 
under which he was declared bankrupt 
By an indenture, dated 4th November, 
1842, the assignees in bankruptcy, in 
consideration of ^215, sold and assigned 
the life interest of the bankrupt in the 
said sura of o6803 58. fid. consols, to one 
J. L. Ellis. On the 10th May, 1843, 
plaintiff, James Bishopp, obtained his 
certificate, which was subsequently al- 
lowed and confirmed by the Court of Re- 
view. By an indenture, dated 7th July, 
1847, between said J. L. Ellis of the 
first part; plaintiff, James Bishopp, of the 
second part; and plaintiff, Sarah bishopp, 
of the third part, said J. L. Ellis in con- 
sideration 01 i£211 138. lid. conveyed 
his interest in said trust money unto said 
Sarah Bishopp, to the intent, as it was 
thereby agreed by all parties that the 
said life estate should become merged, 
and that the said sum of £803 5s. 6d. 
consols should become absolutely vested 
in her in possession ; and said Sarah 
Bishopp did thereby, for the more ef- 
fectually carrying such intent into effect, 
irrevocably direct, limit, and appoint, 
that all the said trust fund should, m the 
event of her decease in the life time of 
her husband, be transferred and paid to 
her, or her executors or administrators, 
as part of her personal estate, to the in* 
tent, that, immediately upon the execu- 
tion of that indenture, she might become 
absolutely entitled to the same. That 
indenture was executed with the for- 
mality required by the indenture made on 
the marriage of plaintiffs. This was a 
bill filed against the surviving trustee, 
and it prayed a declaration by Uie Court, 
that plaintiffs or plaintiff, James Bishopp, 
in right of his wife, was entitled abso- 
lutely in possession to said fund ; and 
that defendant might be decreed to trans- 
fer the same to plaintiffs. The trustee, 
by his answer, submitted to the judg- 
ment of the court, whether, by the trans- 
actions aforesaid, the plaintiff, Sarah 
Bishopp, had acquired an absolute inte- 
rest in possession, by which plaintiffs 
were now entitled to call for a transfer. 

Cooper, for the plaintiffs, relied upon 
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HaU y. JBugamnf (14 Sim. 595, reported, 
aotOi p. 101.) 

Teed, and E. F. 8mM, for the true- 
tees. — There is this distinction between 
HoUy. Hugonin and the present case. 
There, the wife was entitled in remain- 
der upon the death of some ]>erson, not 
her husband ; here the preceding estate 
for life is in the husband. So in Creed ▼. 
Percy, (14 Sim. 592,) the tenant for life 
was not the husband. (Pickard v. Ro- 
berts, (3 Madd., 384.) 

The Vicb Chancellor. — ^As long as 
the wife's interest is reversionary, she 
cannot dispose of it ; but so soon as she 
acquires the whole absolute interest, as 
she has done in this case, she may, by 
appearing in court and consenting. This 
court at the same time, considers, that if 
she consents, she waives her equity for 
a settlement. 

Order as prayed, the wife appearing 
and consenting. 



lit tl)e (!llnten*0 Btnct). 

fiefore the Right Honorable THOMAS Lord 
DEN MAN, Chief Justice, and the rest of the 
Jndfas. 



PoTT and ANOTHER ▼. FlATHBR.- 

June, 1847. 



-9th 



In an action against the vendee for not accepting 
shares on a given day, pursuant to ooDtraet ; the 
proper measure of damages is obtained by ascer- 
taining the Talue of the shares on the day when 
the contract was broken, or on the earliest snb- 

' sequent day when the shares eonld be sold. 

AssuMPsrr for scrip shares,bargained and 
sold. Plea, payment of IIZ. into court 
and that the plaintifis had sustained no 
damages beyond that sum. On the trial 
before Celeridge, J., at the summer as- 
sizes at Nottin^am in 1846, it appeared 
that on the 20th Oct. the defendant con- 
tracted with the plainti£& for the delivery 
to him of twenty scrip shares in the Not- 
tingham and Gainsborogh R. R. Co. The 
letters of allotment were made out on the 
20th, but the scrip was not issued till the 
23d. On^the evening of the 2l8t, the de- 
fendant told one of the plaintiffs that he 



would not take the shares. The plain- 
tiffs got the twenty scrip shares on the 
23d, which da^ being Sunday, tbey 
could not be delivered till the 24th ; on 
that dav the plainti£& tendered them to 
the detendant, but he refused to accept 
them. The price of the shares on the 22d 
was 22. 10«. 9J., and on the 24th, 2Z. lOs, 
The plaintifli kept the shares for the de- 
fendant until the 6th of December, when 
they sold them, after notice to the defend- 
ant The action was brought to recover 
the loss on the re-sale, which amounted 
to 422. For the defendant a non-suit was 
applied for, on the ground that the plain- 
tifis ought to have sold the shares withio 
a reasonable time. The plaintifis ob- 
tained a verdict for the amount of their 
demand, leave being reserved to the de- 
fendant to move to enter a non-suit. In 
the following Michaelmas term, (Nov. 6,) 
WUdman obtained a rule nisi according- 
ly, against which — 

Whitehurst and Miller now showed 
cause. In the case of a contract for cer- 
tain chattels which are known to both 
parties, and are to be selected by the 
vendor, and nothing remains to be done 
by the vendee, the property paases to the 
vendee on the selection being made. 
Here no particular scrip was in the con- 
templation of the parties ; and the vendor 
would have a right to appropriate twenty 
scrip receipts, and tender them to the 
vendee ; and therefore the property in 
the shares passed to the defendant, and 
he could not repudiate the contract. 
{Tarling v. Baxter, 6 B. & C. 360, 362 ; 
Kugg V. MineU, 11 East, 210 ; Atkinson 
V. BeU, 8 B. & C. 277.) [Earle J., re- 
ferred to Lamond v. Duval, (11 Jur. 266, 
reported ante p. 228 •) Chanter v, Hopkins, 
(6 Mee. & W. 399 ;) Ollivant v. BayUy, 
5 Q. B. 288; 7 Jur. 1130.)] As to the 
measure of damages, the sum which the 
plaintifis lost by the defendant's breach of 
contract was 42Z. ; the plaintifi were not 
bound to resell the shares, they had not 
been requested by the defendant to do 
so. There was no unreasonable delay in 
reselling them. In most of the cases the 
action has been for not delivering shares ; 
in this action the measure of damages is 
different. (Grose, J., in Shepherd v. John- 
ton, 2 East, 211 ; Boorman v. Nash, 9 B. 
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& C. 145 ; Green v. Bicknell, 8 Adol. & | Cauti/, 8 Mee. & W. 160 ; Shaw v. Hol^ 
Ell. 701 ; Startupp v. Car^zzi, 2 C, M. | land, 15 Mee. & W. 136.) We admit 
& R. 165.) This rule must be discharged J that the plaintiffs could not be expected 
because the plaintiffs are, at all events, | to sell the shares on the evening of the 
entitled to recover the loss sustained by 2l8t. 
them on the 24th, the earliest day on | 



which the shares could have been sold. 

Martin, (with him was P. B, Barlow,) 
contra. — The amount of damages which 
the plaintiffs are entitled to recover, is the 
diffiBrence between the contract price and 
the price for which the shares might have* 
been sold within a reasonable time after 
the contract was broken. Where a con- 
tract is made for the sale of goods gene- 
rally, the property in them does not pass 
until the specific goods have been sepa- 
rated ; and, if before the separation the 
vendee repudiates the contract, the ven- 
dor can recover as damages only the dif- 
ference between the contract price and 
the price for which the goods can be sold. 
(Holroydf J., in Atkinson v. Bell, 8 B. & 
C. 277, 284 ; Lord Denman, C. J., in 
Green v. Bicknell, 8 Adol. & Ell. 701, 
714 ; Parke, J., in Dixon v, Yates, 5 B. 
& Ad- 313, 340.) [Erie, J. — Suppose a 
contract to make a carriage.] If the ven- 
dee declines to accept, it is the duty of the 
coachmaker to sell the carriage within a 
reasonable time for the benefit of the 
vendee, and he may sue the vendee for the 
difference. [Coleridge, J. — The vendor 
might sue out a writ as soon as the con- 
tract is broken. Erie, J. — Suppose an 
order for a carriage of a peculiar con- 
struction ; is the coachmaker to be at the 
trouble and expense of searching for a 
purchaser t] These shares are articles 
of ordinary sale. [Lord Denman, C. J. — 
Is not the proper amount of damages the 
whole benefit of the contract 1 that is, all 
that the vendor could have gained if the 
contract had been fulfilled.] Assuming 
that the property in the shares did not 
pass, the vendor remains the owner of 
them, and if the price of the shares rises 
in the market, he gets the benefit of the 
rise. If he chooses to keep them, he has 
a right of action against the vendee for not 
accepting ; if he seeks to recover dama- 
ges, he can only recover the difference 
between the contract price and the mar- 
ket price of the shares on the day when 
the contract was broken. (Stewart v. 
▼OL. Vt 38 



Lord Denman, C. J. — The rule is as 
I just stated. The mistake has beeu in 
] adopting as a rule of law that which is 
rather to guide the jury in ascertaining 
what the value is. It is very difficult to 
apply to these cases the rule as to the ven- 
dor reselling the chattels within a reasona- 
ble time. 

Patteson, Coleridge and £rle, J. 
J., concurred. 

Rule absolute to reduce the damages to 
61. hy consent. 



Nicholls v. Atherstone. — Jidylthtl^il. 

Defendant being lessee in posseflBion of premisei, 
plaintiff', his landlord, with his consent, let them 
to a new tenant, and put him in possession , and 
disehaz^d defendant from his liability as tenant. 
In an action against defendant for rent subse- 
quently accruing — Held, that these facts consti- 
tuted a surrender by operation of law. 

Debt on a demise of rooms and apart- 
ments for three years from the 1st March, 
1844, at the yearly rent of 100/., payable 
quarterly in advance. Averments of entry 
and possession by the defendant untU 
the Ist September, 1845. Pleas, first, 
traverse of the demise ; secondly, ejec- 
tion ; thirdly, surrender. On the trial, 
before Wightman, J., at the London sit- 
tings after £aster term, in 1846, it ap- 
peared that the rooms were hired by the 
defendant, under a written agreement, 
dated the 26th February, 1844, for the 
purpose of exhibiting for sale a collection 
of pictures, and that the action was 
brought to recover rent for four quar- 
ters ending on the 1st September, 1845. 
In August, 1844, the defendant, having 
paid the first two quarter's rent, removed 
his property from the rooms, and applied 
to the plaintiff to take them off his hands. 
The plaintiff declined to do so, but pro- 
mised to endeavor to let them. On the 
11th September, 1844, the defendar' 
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wrote from Edinburgh the following let- , there being in that case a sirrrender by 
ter to the plaintiff:— act and oper#ion of law, and B«ggested 

that it might be supported on the grmmd 



« Sir, — I heard from my daughter that 
you expressed your intention to take legal 
measures against me, unless the ensuing 
quarter's rent was paid on the very day 
commencing the quaiter. I consider 
such a step would be harsh, and, under 
present circumstances, it would be utterly 
useless. It will probably be six months 
before 1 can finally leave Scotland, as 
the greater part of my business connexion 
lies m this country. 1 trust, however, that 
you may be able to let the rooms to some 
other person, and on better terms. 

**E. Atherstone." 

On the 29th September, 1844, the 
plaintiff let the rooms in question, to- 
gether with some others in the same 
house, to Mr. Bullock, for three years 
from that day, at the yearly rent of 120/. 
payable quarterly in advance. The 
learned judge left to the jury the question, 
whether the plaintiff accepted Bullock as 
tenant in lieu of and substitution for the 
defendant, and in discharge of him ; and 
whether the plaintiff did not agree to the 
terms proposed in the letter. The jury 
found that the plaintiff accepted Bullock 
in discharge of the defendant. The 
learned judge thereupon directed a ver- 
dict for the plaintiff on the first issue, and 
for the defendant on the other issue, the 
defendant being entitled to retain his ver- 
dict on one only, with leave to the plain- 
tiff to move to enter a verdict on both for 
50Z. In the following Trinity Term a 
rule fUsi accordingly was obtained, 
\gainst which, in Trinity term, 

BramweU showed cause. — First, the 
defendant is entitled to retain the verdict 
on the third plea. Where the tenant con- 
sents, in writing, to the premises being 

re-let, and the landlord re-lets them, there oco woio tc7-icrL ai, nio *c»i«^^--- ,^ 
is a surrender by act and operation of i see.] The consent of the ^^"^^ .j-,«- 
law. [Thomas "v. Cook, 2 B. & Aid. 119; I not operate as an estoppel, [-^^^t 
Reeve v. Bird, 1 Cr., M. & R. 31 ; WalJcer ' - . - ^ 



of eviction by the landlord. Tbedefen- 
dant assented to the re-letting of the 
premises, and, therefore, would be estop- 
ped, as against the new tenant, from 
saying that the term was in himself. 
Further, the letter of the llth Septem- 
ber constitutes a good surrender in wri- 
ting ; within the 3d section of the sU- 
tute of frauds, 29 Car, 2, c. 3, a eunw 
der is the act of the tenant, and the con- 
sent of the landlord is presumed, uoles 
the contrary is shown ; ( Tkamffm t. 
Leach, 2 Salk. 618 ;) and no partialar 
words are necessary. ( Farmer d. £flrtT. 
Rogere, 2 Wils. 26.) Although the vss- 
render vests the estate, it is in the opiion 
of the surrenderee to dissent ; bat, bere, 
the surrenderee, by re-letting the prea- 
ses on his own account, accepted ^esar 
render. Secondly, Lyon v. i2w, (" 
Mee. & W. 285 ; 8 Jur. 762,) is in favor 
of the defendant on the second plet 
[Patteson, J.— «ow could there be m 
eviction, if all the parties assented to the 
arrangement]] The assent of the defefi- 
dant was conditional only upon tbe p«- 
roises being re-let, and npon his ^ia^!^*J^ 
rent being discharged. The pla^^^^T 
committed a trespass, unless he aw** 
by that condition. 

Watx>n and Hugh HiU, contra.-Fif»^ 
the doctrine of the substitution of on 
tenant for another operating as a surr^ 
der by act and operation of law, was v^ 
introduced by the case of ^honias - 
Cook, (2 B. & Aid. 119.) [EarJe, J.-^^J 
Lyon V. Reed, (13 Mee. & ^\T/'1 
Jur. 762.) Thomas v. Cook was held m 
to apply, because the consent ot 
tenant to the substitution of ^^'^ • 
tenant was not shown : bere the pre ' 
-let at the request of the '»^ 



ses were re- 



.31 

V. Richardson, 2 Mee. & W. 882 ; Bees v. 
WiUiams, 2 Cr., M. & R. 581 ; Doe d, 
Hull v. Wood, 14 Mee. & W. 682.) The 
Court of Exchequer, in Lyon v. Reed, (13 
Mee. & W. 285 ; 8 Jur. 762,) only inti- 
mated a doubt whether the decision in 
Thomas v. Cook was well founded, as to 



but 



J.— Consent by itself 'would not, 
here it is followed up by the ad 
reletting the premises.] ^"PP^f ^rne 
landlord assents, at what P^^^^rtrLy- 
does the surrender take place 1 [ ^f '^Lg 
man, J,— As against the landlord, ^^ 
surrender is complete as soon * . 
grants a new lease.] Again, the cow 
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of the defendant to the re-lettin)^ would 
not be an estoppel as against him ; and 
eetoppels must be rautual. [PtUieganr^ 
J. — In Gore v. Wright, (8 Adol. & EU. 
1 18 ; 2 Jup. S40,) in an action for vent, 
th» re-letting of premises was pleaded 
by way of set-off.]- That is not the plea 
in this case. Further, the letter is not a 
surrender by note- in writing, but only a 
cequest to the landlord to let the premi- 
ses if he could do so. ( WeddaU v. Capes, 
1 Mee. & W. 50 ; Doe d. Murrell v. MU- 
ward^ 3 Mee. & W. 329, recognising 
Doe d, Joknatotu v. Huddlesta/ie, 4 B. & 
C. 922.) [Patteson, J. — That letter does 
not operate as a surrender at the time, 
because it does not contemplate an im- 
mediate surrender ; nor by operation of 
law, because there is no change of pos- 
session.] Secondly, an eviction is an ac- 
tual wrongful turning out of the party : 
bere, though the defendant did not give 
a particular assent to the premises being 
let to Bullock, he gave a general au- 
thority to the plaintiff to re-let the pre- 
mises : his assent, therefore, was shown. 
Cur. adv. vult.. 

Lord Denman, C. J., now delivered 
the judgment of the court. — In this case 
the defendant being the lessee in posses- 
stOB of the premises, the plaintiff, his 
landlord, with his consent, let them to a 
new tenant, and put him in possession, 
and discharged the defendant from his 
liability as tenant. The judge who tried 
the case held that these facts constituted 
a surrender by operation of law, and 
therefore, a defence against the plain- 
tifiTs claim for rent^ The correctness of 
that holding has been brought into ques- 
tion before us, in consequence of the 
opinion expressed by the court of ex- 
chequer in Lyon v. Reed,(\^ Mee^ & W. 
285, 305, 306 ; 8 Jur. 762,) but we are of 
opinion that it is correct. 

If the expression " surrender by ope- 
ration of law" be- properly " applied to 
cases where the owner of a particular 
estate has been party to some act, the 
validity of which he is by law afterwards 
estopped from disputing, and which 
would not be- valid if his particular estate 
had continued to exist," it appears to us 
to be properly applied to the present. 
As- far aa the plaintiff^ the landlord, is 



concerned, he has created an estate in the 
new tenant which he is estopped from 
disputing with him, and which is incon- 
sistent with the continuance of the defen- 
dant's term. As far as the new tenant is 
concerned, the same is true. As far as 
the defendant, the owner of the particu- 
lar estate in question, is concerned, he 
he has been an active party in this trans- 
action, not merely by consenting to the 
creation of the new relation between the 
landlord and the new tenant, but by giv- 
ing up possession, and so enabling the 
new tenant to enter. If the defendant 
cannot, technically, be said to be estop- 
ped from disputing the validity of the es- 
tate of the new tenant, still, according to 
the doctrine of Piokard v. Sears, (6 Adol. 
Sc Ell. 469,) he would be precluded from 
denying it with effect; and the result is 
nearly the same as an estoppel. 

If an act, ^ which anciently really was, 
and in contemplation of law has always 
continued to be, an act of notoriety not 
less formal and solemn than the execu- 
tion of a deed, such as livery, entry, ac- 
ceptance of an estate, and the like," be 
required as requisites for a surrender, by 
operation of law; and if the acts of the 
three parties are regarded together, this 
requisite is here found* Indeed, the no- 
toriety is essentially greater than that 
which accompanies a parol re- demise 
between the same landlord and tenant, 
which is a clear surrender by operation 
of law. In the present case, three are 
concerned, and there is an actual change 
of possession : in the other, two are con- 
cerned, and there is no change of pos- 
session. 

This surrender, by operation of law, 
has been judicially recognised in each of 
the superior courts, {Matthews v. Sawell, 
8 Taunt. 270 ; Thanuu v. Cook, 2 B. & 
Aid. 119 ; Walker v. Richardson 2 Mee. 
& W. 882 ; Bees v. WUliams, 2 Cr., M. 
& R. 581, 584.) and held valid at Nisi 
Prius in Stone v. Whiting, 2 Stark. 236, 
and many subsequent cases. When the 
decisions on a point are numerous and 
uniform, and carry into effect the lawful 
intentions of the parties according to the 
truth, and are opposed by no principle, 
the law on the point ought not to be consi- 
dered doubtful, because the reported de- 
cisioiis are only of modem date, as tl 
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fact, that the reports on the point do not 
begin till lately, may arise from there 
being no question on the point in earlier 
times. Indeed, in 1809, it seems proba- 
ble that a restoration of the possession to 
the landlord, and a discbarge of the 
tenant by him, was considered a surren- 
der by operation of law. The defence 
in MolleUw. Brayne, (2 Campb. 103,) was 
shaped on that principle ; but as the evi- 
dence failed to show a change of posses- 
sion by mutual consent of landlord and 
tenant the defence failed.* In White- 
head y. Clifford, (5 Taunt. ^18,) whei-e 
there was such change of possession by 
mutual consent, the defence to a claim 
for use and occupation succeeded, and 
the court distinguished the case from 
Molleti y. Brayne for that reason. Where 
there is an agreement to surrender a par- 
ticular estate, and the possession is 
changed accordingly, it is more probable 
that the Legislature intended to give 
effect to an agreement so proyed, as a 
surrender by operation of law, than to 
allow either party to defeat the agree- 
ment by alleging the absence of the 
written evidence. 

Although we do not assent to the ob- 
servations upon the line of cases from 
Thomas v. Cook, (2 B. & Aid. 119,) down- 
wards in the learned and able judgment 
given in Lyon Y.Reed, (7 Mee. & W. 285 ; 
8 Jur. 762,) we wish to express our entire 
concurrence in the decision of that case. 
The question there was not upon the 
estate of the tenant in possession of the 
premises, but upon the title of the plain- 
tiff as assignee of the reversion. Whe- 
ther a lease of the reversion granted to 
Ord and Planta, in 1812, for ninety-nine 
years could be presumed to be surren- 
dered, for the fact that such lease was 
found among the deeds of the tenant 
in fee who had granted, in 1841, a term 
in the reversion to Osbom & Burt, 
through whom the plaintiff claimed. 
There was no change in the possession 
of the land : no actual change m the pos- 
session of the reversion could be made 
apparent, and the facts stated lead to the 
conclusion that Ord and Planta did not 
know of the demise to Osbom 6i Burt ; 



I but the probability is, that the term in 
I them as trustees had been forgotten at 
the time when their concurrence was re- 
quisite for the new lease. 

As the defendant is entitled to our 
judgment on this point, it is not neces- 
sary to consider the effect of his letter as 
evidence of a surrender : — 

Rule diickargti. 



• Sm 8. P. in 7AomMny.Wt2«OR, (8 StaA, 379.) 



Jn ti)e Common |)lca0. 

Before Sir THOMAS WILDE, Lord Cbief Joi- 
tice, and the rest of the Jadgei. 

Parsons v. Sexton.— 3J Jtdy, 1847. 

CONTRACT — SPECIFIC CHATTBL. 

Where the contract between A. and B. wai, tbeow 
to deliver and the other to acoept a fteam «i* 

S'ne of fourteen-bone power, and the fonmaa d 
. went over to the premieea of A. and then 
saw a steam engine in pieces, which he spproTe^ 
of, and which steam engine was afterwardi de- 
livered by A.:— Held, that this was the cue of 
the sale of a specific chattel, and that, npoi 
action brought for the price thereof, it vai w 
answer to say, that the power of the engine wn 
not a foorteen-horse power, althoogh that UA 
might be given in evidence for the porpon d 
reducing the damages. 

Tub declaration in this case was in as- 
sumpsit, and contained counts for goodi 
sold and delivered, work and labor, 
money paid, money had and received, aod 
on an account stated. The defendaDli 
pleaded, first, non-assumpsit ; secondlji 
payment ; and thirdly, a set off for moDej 
paid, money due to the defendantfl by 
virtue of an agreement, money had and 
received, and on an account stated. The 
replication took issue upon the plea (n 
non-assumpsit; traversed the pI®*^' 
payment; and denied the set-off. On 
the trial before Mr. Justice Erie, in Mid- 
dlesex, at the sittings in Trinity term, 
1846, it appeared that the action wa« 
brought for a balance alleged to be 3ae 
on the sale of a steam engine fumisboa 
to the defendants, the contract for wbi^ 
was contained in the letters which passed 
between the plaintiff and the defendants 
after some negotiation had taken place 
respecting it The engine had belooged 
to the plaintift's brother, who bought it 
of Messrs. Grimsby of Holywell strwt, 
on whose premises it had been erected : 
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it was from thence removed in pieces to 
the plaintiff's premises, where the fore- 
man of the defendants saw and inspected 
it. The letters above mentioned were 
of the 19th and 20th August, 1845. On 
the 19th the plaintiff wrote : — " I, James 
Parsons, do hereby agree to provide a 
fourteen-horse engine and six teen-horse 
boiler with fittings, and every thing com- 
plete for the same, for the sum of 260/., 
and to deliver and erect the same at the 
mill of Sexton & Co., and to set the same 
to work : the yvhole to be completed in a 
good and workmanlike manner on or 
before October the 1st. And I agree, if 
the work is not completed by the 10th 
October next, to forfeit the sum of 10«. 
per day for every day's delay." The 
letter sent by the defendants was dated 
the 28th August, and was as follows : — 
'* In consideration of your supplying us 
with a certain fourteen-horse engine, 
which our foreman has inspected, and 
putting the same in thorough repair and 
supplying a new sixteen-horse boiler, 
commonly called a Cornish boiler, with 
two or more valves, steam cocks, and 
gauges complete, and delivering and 
erecting the whole and setting the whole 
to work, according to the undertaking 
signed by you and left with us, we 
agree to pay for the same the sum of 
2Q01. in two instalments." Two instal- 
ments were then provided for, and the 
letter proceeded : — " And will, on being 
satisfied with the work, as per your agree- 
ment, pay you the remainder within two 
months of its completion." The engine 
was sent to the premises of the defend- 
ants, and erected there, with a new boiler 
of sixteen-horse power, but a good deal 
of delay occurred in erecting it, which 
the plaintiff attributed to the defective 
preparations made by the defendants, or 
the persons who were appointed to do the 
bricklayers' work necessary to the erec- 
tion of the engine. It was erected and 
set to work in January, 1846, but it did 
not then work to the satisfaction of the 
defendants. Some alterations were made, 
but still there was a deficiency of power 
and the engine did not do the work of a 
fourteen horse engine, and fault was 
found with the boiler. The defendants 
then claimed the right to reject the en- 
gine, and having paid 100/. on the 16th 



September, and 60L in December, they 
renised to pay the balance. The action 
was brought to recover the balance of 
117/., which included the sum of 7Z. for 
extras. It was proved the fittings, &;c., 
were no part of the engine. For the de- 
fendants, it was contended, that they had 
contracted for an engine of fourteen 
horse power, and the engine supplied 
not being such as was ordered, they 
were not bound to take it or pay for it. 
On the other hand, it was contended for 
the plaintiff, that the defendants had 
bought the specific engine delivered, and 
that the defendants could not reject it on 
account of any alleged want of power ; 
but, if they could establish a warranty, 
might urge the breach of it in reduction 
of the price, or bring a cross action. The 
learned judge left it to the jury to say, 
whether the engine delivered was of four- 
teen-horse power, and told them if it was 
not of the description ordered, the de- 
fendants were at liberty to reject it ; and 
he also observed, that under the contract, 
the last instalment was not to be paid 
until the defendants were satisfied with 
the work of the plaintiff. The j ury foun d 
for the defendants, and leave was re- 
served to the plaintiff to move to enter a 
verdict for him for 117/. A rule nisi for 
entering the verdict for the plaintiff or 
for a new trial having been granted. 

Channel, Sergt., and Bramwell, showed 
cause. In moving for this rule the case 
of Street v. Blay, (2 B. & Adol. 496,) 
was cited on behalf of the plaintiff. 
But that was the case of the purchase 
of a specific chattel and an actual ac- 
ceptance ; it was rightly, therefore, held, 
that the price of such chattel could not be 
withheld upon the ground of there having 
been a breach of the warranty given at 
the time of sale, but that the course 
was either to bring a cross action 
for such breach of warranty, or to give 
the matter in evidence in reduction of 
damages. But the present is not the 
case of the sale of a specific chattel. At 
the time the contract was entered into, 
the steam engine was in nieces; a 
boiler had to be made. And the defend- 
ants had a right to reject the whole sub- 
ject matter of the contract if it did not an- 
swer the purpose mentioned by the con^ 
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tract. Chanter t. Hopkins, (4 Mee. & W. 
399 ; Oliphant r. BaUey, 5 Q, B. 288.) 

ByJes, Sergt., and Maynard, contra.—- 
The cases of Street v. Blay, and Chanter 
V. Hopktm, decide this case in favor of the 
plaintiff. What did the defendants buy 
at the time they entered into the con- 
tract with the plaintiffs? Clearly the 
very chattel in respect of which this ac- 
tion is brought. Full opportunity of in- 
spection was given, particulars of the 
dimensions of the engine, and received. 
Whilst the engine was in pieces a far bet- 
ter opportunity of seeing it was given 
than if it had been put together. Under 
these circumstances the contract is en- 
tered into to buy, it is submitted, the 
very identical engine so seen in pieces 
by the foreman of the defendants. It 
was because it had been so seen that the 
defendants bought the engine, and not 
because it was represented by the plain- 
tiff to be a fourteen-horse engine. In 
the first place, therefore, it is submitted 
that there was no warranty as to the en- 
gine being one of fourteen-horse. But, 
secondly, supposing that thei*e was evi- 
dence of there being an express war- 
ranty to that effect, still a breach of such 
warranty is no answer to the present 
action. Its only effect would be to re- 
duce the damages. {Street v. Blay,) 
But here, also, the chattel has become 
affixed to the freehold ; the defendants, 
therefore, are not in a condition to re- 
scind the contract, for they cannot re- 
deliver the engine. AUen v. Cameron, (1 
Cr. & Mee. 832.) Cur. ad. vule, 

WiiDE, C. J., delivered the judgment 
of the court. After stating the facts of the 
case, his lordship proceeded : — The only 
difficulty in this case was, to ascertain 
the true effect of the evidence ; for if the 
defendants bought a specific chattel, 
without doubt they are bound to retain 
and pay for it, although the warranty as 
to the power of the engine had not been 
performed, for it is well settled, that the 
breach of a warranty is no answer to an 
action for the price of a specific chattel 
supplied, though it may be used in re- 
duction of the price, and may be the sub- 
ject-matter of a cross-action. It would 
seem, that after some correspondence 



about the aifegine, the defendanCa* fore- 
I man went over to inspect it, and though 
it appeared it was in different pieces, 
and in different rooms at Grimsby b pre* 
mises, whese it hcul been at work, yettlie 
whole of tbe engine was there, aod the 
foreman had as good an opportunity o£ 
forming a judgment respecting it, as-if it 
had been put together^ Then the plaia* 
tiff offered to provide a fourteeB-horse 
engine, and to put in repair, and f\l^ 
nish all the fittings, &c. &c., and provide 
a sixteen-horse boiler for 21SL The de- 
fendants then agreed to take on those 
terms the fourteen-horse engine their 
foreman had inspected. The evidence 
showed that the fittings were no part of 
the engine. On this state of faiCtB, we 
think the defendants bargained for aod 
bought the specific. engine which was af* 
terwards erected on their premises ; and, 
assuming that there was a warranty as to 
its power, and that it was broken, it was 
not an answer to the action, according 
to the case of Street v. Blay, (2 6. & 
Adol. 456.) The case of Chanter v. S<f- 
kins, 4 Mee. & W. 399,) also establish- 
ed, that, where a known and ascertained 
article is ordered and sent, it most be 
paid for, althoug^h it does not answer the 
purpose for which it was ordered- and 
Oliphant v. Bailey, (6 Q.. B. 288,) is to 
the same effect. The defendants, then, 
could not reject the engine because it 
was not a fourteen-horse power, and the 
direction of the learned judge in this re- 
spect was wrong. But we think the 
plaintiff cannot have a verdict for 117/. 
entered in his favor, for the defendants 
may give in evidence the alleged wa^ 
fanly and the breach of it in reduction 
of the price agreed to be paid. This 
would be sufficient to dispose of the rule, 
because the verdict for the defendants 
may have proceeded in the misdirection 
already referred to. But it was further 
contended for by the defendants that by 
the contract, they were not to pay the 
last instalment till the work was done to 
their satisfaction. It appears to us, this 
stipulation refers to the work in erecting 
the engine and not the engine itself, «"" ^^ 
no question was left to the jury w t^ 
whether it was such as that it ought rea- 
sonably to satisfy the defendants, who 
relied on their dbsaiidkction vrttb the 
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engine itself, not with die work or the 
manner of erecting it« It appears to us, 
therefore, that the yerdict for the de- 
fendants cannot be sustained on the 
ground that the time of paying the last 
instalment had not arrived before the ac- 
tion brought, and the rule must be made 
N abfiolote for a new trial. 

Rtde ahsoltfte. 



Rich f. Basterpield. — July 3, 1847. 



NtTISANCE — LANDLORD AND TENANT. 



and had put a stove into one, in which 
the smoke was carried under giound, 
and, as that did not answer, he had 
erected a chimney. The shop and stove 
and chimney were afterwards let to a 
tenant week by week, who occupied the 
shop, and the same was so occupied at 
the time the nuisance in question was 
committed. The former occupier stated, 
that he used to rotike a fire in the stove 
principally of coke, and that no smoke 
which could be perceptible issued from 
the chimney; but the present occupier 
caused a good deal of smoke to issue, 
which the wind blew towards the plain- 



tiff's house, and he was driven and com- 
If the owner of land erect a building with a chim- pelled to keep his windows shut. On 

• ' •• * »-.i— 1 ^jjjg evidence, it was contended for the 

defendant, that he was entitled to a ver- 
dict on both issues, as it appeared that 
the tenant could not be considered as 
the agent and was not the servant of the 
defendant, being in possession at the time 
the nuisance was said to have been com- 
mitted, and, therefore, he was entitled to 
a verdict, on the plea of not possessed. 
The learned judge reserved leave to 
move to enter a verdict in his favor, and 
left to the jury the question, whether the 
defendant made a reasonable use of his 
rights in respect of the property in ques- 
tion. The jury found for the plain- 
tiff. In Easter term a rule nisi to en- 
ter the verdict for the defendant was ob- 
tained. 



ney and atove, which are not nnisances in them- 
eeivee, and which may be need so as not to be- 
■oome noBancea, and lets such building to a ten- 
ant, who uses the stove and chimney so as to 
make the smoke arising from them a nuisance, 
the landlord is not liable. 

This was an acti6n upon the case. The 
declaration stated, that the plaintiff was 
and is possessed of a certain messuage, 
&c., that he and his family occupied ; 
and that the defendant was possessed of 
two messuages and yards near the plain- 
tiflTs dwelling, and that, intending to in- 
jure the plaintiff and his family in their 
occupation, he erected two shops with 
chimneys in his said land or yard near to 
the plaintifTs house, and continued the 
same there, and caused smoke to issue 
from the chimneys by which the plain- 
tiff's messuage and the defendant's are 
divided, and compelled the plaintiff to 
keep his vrindows closed to exclude the 
smoke, which prevented his obtaining 
fresh air, and the plaintiff and his family 
were annoyed, &c. To this declaration 
the defendant pleaded, first, not guilty ; 
and, secondly, that he was not possessed 
of the messuage at the time of commit- 
ting the nuisance. At the trial, which 
took place before Erie, J., at the sittings 
in Middlesex after Trinity term, 1846, it 
appeared in eridence that the plaintiff 
was possessed of a house, numbered 10, 
and that the defendant was possessed of 
two other houses, numbered 12 and ^3, 
New-road East: the road was a com- 
mon road, and the houses stood at the 
back of the road ; that the defendant had 
erected two low buildings, used as shops. 



Talfourd, Sergt., and Peicoek, now 
showed cause against the rule. The 
first point relied op by the defendant is 
a question of fact, and has already been 
decided by the jury. By their verdict 
the jury have found that the use of the 
atmosphere in this case was -not a rea- 
sonable use. The second question is, 
whether the defendant is the party liable 
to the plaintiff for the nuisance com- 
plained of. It is submitted that he is. 
The defendant is the person who profits 
by the use to which the chimney and 
stove are put He was the person who 
constructed them ; and by letting the 
buildings with the chimney affixed, and 
receiving rent, he impliedly sanctioned 
their use in an ordinary way. Rex ▼. 
PedUy, (1 Adol. & Ell. 822; Rex ▼. 
Moore, 3 B. & Adol. 184 ; Rex v, CarUile, 
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6 C. & P. 637; Scoti v. Shepherd, 3 
Wils. 403; Rosewell v. Pryor, 2 Salk. 
460 ; Brent v. Haddon, Cro. Jac. 555.) 
With respect to the iraue upon the plea 
of not possessed, it is clear that, in this 
case, the possession by the tenant was a 
sufficient possession by the defendant (the 
landlord) for the purposes of this action. 

i^^/eff, Sergt., and Wordnoorth, contra. 
— In the first place this was no nuisance. 
In this climate a fire is a necessary of 
life, and every person, therefore has a 
right to the free use of the atmosphere 
for the purpose of carrying off the smoke 
which arises from his fire. The plaintiff 
in this case had gained no prescriptive 
right either by common law or by statute, 
nor has any right been gained by pre- 
occupation. (Bright V. Walker^ 1 C, 
M. & R. 211 ; WUIiatM v. Moreland, 2 
B. & C. 910 ; Mason v. Hill, 5 B. & Adol. 
1; 2 Black. Com. 14.) Secondly, the 
defendant is not liable for the use to 
which bis tenants put these chimnies. 
Tltejr might have used a fuel from which 
no smoke would arise. In the case of 
Rex V. Moore, which has been relied 
upon by the other side, the defendant 
was an occupier ; and in Rex v. Pedley, 
the court seem to have thought that the 
effect of the evidence given at the trial 
was, that the landlord was bound to 
cleanse the buildings from which the 
nuisance arose. (Milne v. Smith, 2 
Dowl. P. C. 390 ; Gregory ▼. Piper, 9 
B. & C. 591 ; Burgess v. Gray, 1 C. B. 
578.) Our. ad, vult. 

Ores WELL, J., delivered the opinion of 
the Court. — [After stating the pleadings, 
and the facts of the case, his lordship 
proceeded; — ] The arguments against 
the rule obtained in this case were foun- 
ded on Rex v. Moore,(3 B. & Adol. 184,) 
and Rex v. Pedley, (1 Adol. & Ell. 822.) 
In the former of these cases the defen- 
dant was charged on the first and second 
counts of the indictment with keeping 
certain inclosed lands, grounds and pre- 
mises near to the king's highway, for the 
purpose of persons frequenting the same 
to shoot pigeons with guns, and that he 
unlawfully did cause and suffer the con- 
gregation of a great number of idle and 
disorderly persons, armed with guns and 



with fire-arms, to meet and assemble in 
the streets and highways near the said 
inclosed premises of the defendant, dis* 
charging fire-arms, and making a great 
noise and disturbance and riot, by which 
the king's subjects were disturbed and 
put in periL There were other counts ; 
and the evidence at the trial was, tbat 
the defendant occupied some land, and 
had inclosed part of it, and used it as a 
shooting ground for firing with guns at a 
target, and that a number of persons con- 
stantly assembled for the purpose of 
shooting the pigeons that escaped. The 
defendant endeavored to keep them off 
that part of the land outside the shooting 
ground which belonged to himself; and 
it was contended that the defendant was 
not responsible for the acts of those who 
assembled outside the ground. Lord 
Tenterden ruled otherwise ; and the de- 
fendant was found guilty on all the counts, 
and the court refused to set aside the ver- 
dict. On the authority *of that decision, 
it was argued in this case, that the land- 
lord, having built the chimney and put a 
stove in the shop in order that the occu- 
pier might make a profitable use of it, 
was responsible for the consequences. 
Another case relied on, was that of Rex 
y. Pedley, (1 Adol. & Ell. 822,) in which 
it was said, if a landlord erects a building 
that is a nuisance, and lets the land with 
the building so erected on it, he is liable 
to be indicted for such nuisance being 
continued or created during the term. 
The case of RoseweU v. Prior, (2 Salk. 
460,) was cited to show that, if a tenant 
for a term of years, erected a building 
which was a nuisance to his neighbors, 
he was liable to be sued for a continuance 
of the nuisance ; which, it was contended, 
was an authority for saying, that the de- 
fendant having built the chimney, and 
having let the shop with the chimney in 
it, he was liable for the injury done. On 
the other hand it was contended, inas- 
much as the chimney which created the 
smoke was used, not by the defendant, 
but by the tenant, he was not responsi- 
ble ; that though in some cases, for in- 
stance, Bushv. Steinman, Burgess v. Gray, 
ai{& Leslie Y. Pounds, the owners of pro- 
perty are liable for injury done on their 
property by persons not strictly their 
agents ox servants, yet such liability at- 
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taches only on pexBons in possession; 
and that the defendant in this case not 
being in such possession at the time that 
the nuisance complained of was created, 
lie could not 1>e made liable ; and such 
ia now the opinion of the court. It was 
not contended before the judge at Nisi 
Priust or on the argument, that the chim- 
neT erected by the defendant was itself a 
nuisance, unless used in a manner that 
caused the smoke to issue to the preju- 
dice of the plaintiff in the occupation of 
his own premises. No complaint could 
be made against the landlord ; he did 
not let the premises with any existing 
nuisance on tnem, and if he had, by let- 
ting the chimney to the tenant with the 
occupation, such tenant would be liable 
for a continuing and upholding of the 
nuisance, as ia Rasewell v. Prior ; nor did 
the defendant enter into a contract, ex- 
pressed or implied » with the tenant to 
make a fire in the stove. The latter might 
have done it without subjecting himself 
to the complaint of the plaintiff, or might 
have made fires in a more convenient 
mode, as by using coke, or have abstain- 
ed from msJdng fires at all when the wind 
was in such a direction as to carry the 
smoke to the plaintiff's house ; and it is 
quite possible for the defendant to have 
occupied the shop without making fires, 
it being optional on his part to make 
them at all, or to make them in such 
manner and at such times as not to an- 
noy the plaintiff or to create any kind of 
smoke to create a nuisance. The case 
resting not on the erection of the chim- 
ney, but the subsequent use of it by the 
defendant, it is whether he is guilty of a 
nuisance 1 Several cases are cited, in 
whickthe owners of fixed property have 
been held liable for the consequences of 
acts done on it by persons not strictly 
their servants or agents ; but the princi- 
ple on which those cases proceeded, is 
clearly laid down by Mr. Justice Little- 
dale in Laughter v. Pointer, (5 B. & C. 
547;) which judgment has been much 
acted on by the Court of Exchequer in 
Quarman v. Burnett, (6 Mee. 6o W. 
449.) The principle stated by Mr. Jus- 
tice Littledale is, that, where a plaintiff 
ia in poaseaaion of fixed property, he 
muat take care that it ia so used and 
managed that other persons are not in- 
voL. y, 39 



jured, whether it be managed by his 
own immediate servants, or whether 
conducted by other pezaons' servants. 
This rule is expressed in all the cases, 
except Leslie v. Pounds, (4 Taunt. 946,) 
and Hex v. Pedley. In the former, the 
landlord's house was under repair, and 
he was sued for injury done to a person 
by reason of negligence, in leaving a eel. 
lar door open. The house was his, 
though the tenant of it had gone out in 
order that the repairs might be done ; the 
landlord took upon himself to order the 
repairs; his servants were doing them 
for him, and left the door open : the land- 
lord was held liable. Lord Mansfield 
observed, it was a singular casei and hia 
judgment was founded on the ground 
that, under the circumstances, the land* 
lord was responsible by having been an- 
swerable for the acts of the persons he 
employed. Leslie v. Pounds is not there- 
fore an authority for the decision of the 
present case. Rex v. Pediey very nearly 
resembles it. That charged, that the de- 
fendant did erect near certain public 
streets and dwelling houses, and make 
two buildings, called necessary-houses^ 
for the common use of divers persona re- 
siding in, and frequenting a place called 
Diamond alley ; and did abo make and 
cause to be made a certain open sink for 
the reception of ordure, &c. ; and many 
persons resorted to it, and that con- 
sequently the nuisance arose. On the 
trial, before Lord Denman, it waa 
proved the defendant waa in the receipt 
of the rents of twelve dwelling-houses 
which were let for short ^riods to 
tenants, and that two necessary-houses 
and a sink belonging to them were used 
in common by the persona occupying 
the dwelling-houses. It did not appear 
whether any of the present tenants com- 
menced occupying the dwelling-houses 
before the defendant began to receive 
the rents, but the necessary-houses and 
sink were constructed, and used by the 
tenants of those premises before his time. 
There was no distinct proof of any ac- 
tual demise of the necessary-houses and 
sink, but they had regularly been 
cleansed by the persons occupying the 
dwelling-houses, until the time of the 
nuisance, when the cleansing had been 
neglected. The nuisance had ari'"^** 
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since the defendant had begun to receire 
the rents. Some evidence was given to 
show an implied admission by the de- 
fendant that he was bound to do the 
cleansing; and the jury, under Lord 
Denmanls direction, found the defendant 
guilty, subject to a motion for setting 
aside the verdict, and enter a verdict of 
acquittal. A rule nisi was granted, and 
after arfi^ument discharged. In that 
case, as in the present, if the building 
itself was not a nuisance, there was a 
necessary-house which created the nui- 
sance ; and it is important to inquire on 
what ffround the judgment proceeded. 
There tt was contended, that the letting 
of the buildings could not itself render 
the defendant liable, though, no doubt, 
he would be responsible for the acts he 
permitted to be done, if he had under- 
taken to prevent the nuisance, but had 
permitted it to remain. The judgment 
of Lord Denman does not appear to be 
founded on that view of the case, but on 
the authority of Rex v. Moore, because 
the nuisance was the natural consequence 
of the letting; and the landlord, by 
taking the rent, must be considered as 
upholding and continuing the nuisance. 
Mr. Justice Littledale seems to have 
rested his iud^ent on the principle, 
that a landlord is not to let his house 
with a nuisance upon it; and he pro- 
ceeds, " Here the periods are short, so 
that there has been a re-letting, and itbas 
taken place after the use of the buildings 
had created the nuisance." He there- 
fore assufies there was an existing nui- 
sance at the time of the letting, which 
had not afterwards been removed, in 
his judgment, proceeding on the ground 
of the earlier authorities, and, virtually, 
Lord Denman held the same thing when 
he said, that the receipt of the rent was 
upholding; and continuing the nuisance* 
Mr. Justice Taunton, after referring to a 
doubt as to the premises being demised, in 
which case he maynot have been liable, 
proceeds to say, *• Thelandlord was bound 
to exact from his tenants an obligation to 
cleanse, with a rigbt of re-entry for him. 
self in default of their so doing, and he 
was at all events liable." To this view 
we cannot subscribe, with all the defer- 
ence and respect we feel to be due to any 



opinion expressed by those very learned 
judges, for it appears to us, if alandlord lets 
premises not in themselves a nuisance, but 
which may or may not be used by the tenant 
so as to beoome a nuisance ; and if the land- 
lord receive som^ profit q[fter thev are mo 
used, yet the landlord cannot be held re* 
sponsible for the acta of the tenant. A 
Jortiari, he could not be liable if he bad 
taken precautions, and bound the tenant 
not to use the premises so as to create a 
nuisance. The judgment of Mr. Justice 
Williams appears to proceed on the 
ground of the landlord baving had power . 
to remove the nuisance, for he reters to 
the admission said to have been made by 
him, that be was bound to do it. If Hex 
V. Pedley is to be considered as a case ii» 
which a landlord is to be held Kable, be- 
cause he had demised the buildings on 
which the nuisance existed, or because 
he had relet them after the necessary 
buildings had 'created the nuisance, and 
because be had undertaken the cleansing 
and had not performed^ it, we think the 
jud^ent right, and it does not militate 
against the present position ; but if it is 
to be taken as a decision chat a landlord 
is responsible ibr the acts of his tenants 
in creating a nuisance, we think it goes 
beyond any principle laid down in any 
previously decided cases, and we cannot 
assent to it. For the reasons given, we 
think the verdict in this case should be 
entered for the defendant on the plea of 
not guilty, as well on the issue of not pos- 
sessed, which refers to the dme when the 
nuisance was created. The rule must be 
made absolute. Rule aheeimie. 
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ACCOUNT STATED. 

Debt by husband and wife on account stated. The 
following memoranduni signed by defendant was 
given in STidence, "I beg yon will notfNroceed 
against me for Mrs. M. C, for the 100/. and in- 
terest which I owe her, and I will pay her the 
interest amounting to 9/., due on 23d November 
next, and the principal as soon as I am abb." 
Held that this was not evidence of defendant be- 
ing indebted to M. on an account stated. Peteh 
and wife r, Lyon, 274 

ACCOUNTING BEFORE SURROGATE. 

The practice in rendering an account Jn the 
matter of the accounting of Isaac Jones and 
George Jones, executors of John Mason, de- 
ceased, 124 

Where an executor refuses to render an account of 
his proceedings, to the extent required by the 
order, obedience must be enforced by attach- 
ment ib, 

ACT OF 9th MAY, 1846, RELATING TO 
IMPRISONMENT OF ATTORNIES AND 
OTHERS UPON EXECUTION. 

Under the act of the legislature of New- York, 
passed 9th May, 1846, in relation to the impri- 
sonment of attomies and others upon execution, 
the defendant may be arrested on mesne pro- 
cess. Mftzger ads, Karst, 49 

To warrant such arrest there must be a judge's 
order, founded on an affidavit which must set 
forth, not merely caoae of action, but special 
cause for holding the defendant to bail. ib. 

A debt is regarded as contracted in a fiduciary ca- 
pacity, only when it is an express and special 
trust, and not where the trust is implied by the 
law. ib. 

ADMINISTRATION. 

Priority of right to administer in cases of intes- 
*"""' In re application for administration on 
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tacy. In re application for admi 
the estate of Joel Root, deceased, 



ADMIRALTY. 

In a ease for damage the evidence of the previous 
history of the ship is admissible. Such only of the 
statements as formed the res gtsta were admis- 
sible. Tht MeUona, 193 



Other points in practice and pleadings are no- 
ticed, ib. 

Collision— rules of the Trinity house. The Ga- 
zelle, " 196 

Collision — prior paten»^final decree, equitable 
jurisdictions in admiralty. The Saracen, 422 

Collision— enforcing bail. The Seringapatam, 319 

Collision— exoneration of owners, pilot being on 
board— costs &c. The Gipsy King, 437 

Collision— TA<; Scioto, 443 

Where two Kbellants proceeded against a master 
of a vessel and the vessel itself and owners, one 
for seaman's wages, and the other for sea- 
man's wages and money paid for the use of 
the vessel and supplies : Held, that the owner 
and the vessel were improperly joined in the suit 
— that the master might be proceeded against in 
personam, and the vessel in rem in one suit, but 
not agaiiist the owner also in 'that form of suit. 
Johnson j> another v. The Sloop Merchant, her 
tackle, j-c, 363 

APPOINTMENT. 

Power of appointment by married woman under 
marriage settlement. Morris v. Howes, 101 

ASSIGNEE. 

An assignee of a bankrupt bid at sale by auction 
of bankrupt's property, for the purpose of raising 
the biddings merely, the court ordered a re-sale 
and that the assignee make good the difference, 
if any, between the result of the two sales. Ex 
parte Gover re Humphreys, 79 



ATTORNEY. 

The only inquiry the courts can institute, with ref- 
erence to an application to be admitted to prac- 
tise as an attorney, under the provisions of the 
new constitution, is whether the applicant pos- 
sesses the qualifications prescribed by the consti* 
tution. This may be ascertained by examination 
in open court, or by examiners appointed by the 
court In re A. B. 136 

Where the attorney gives evidence, after opening 
the case as an advocate, a new trial will be 
granted. Dunn t. Packwood, 398. 

An attorney being employed to conduct a prosecu- 
tion gave an undertaking that he would only 
charge the money actually expended in conduct- 
ing the .business. In consequence of his neglect 
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the indictment failecl : Held, that he conld not 
recover back the money so expended. Lewi$y. 
Samuel, 71 

Where a joitice permits an attorney to appear for a 
party defendant without proof of hie authoritjy 
that is an error for which the jadgment will be 
reversed : but, if in a subsequent stage of the 
case, the opposite party show the authority of 
the attorney to appear for the defendant, such ' 
proof cnres the defect and precludes the plaintiff , 
from availing himself of such error on return to , 
a certiorari. Bureh in error v. Weetfall in er- 
ror, 178 

BILL OF EXCHANGE. 

What sufficient notice of dishonor. Bromage v. 
Vaughan, 150 

BOTTOMRY BOND. 

Authority of master of ship to borrow money on 

bottomry bond. Olaseott v. Lang, 426 

Same v. Same, 451 

CERTIORARI. 

Evidence— Insufficiency of pleadings— sufficiency 
of damages. McCardr, Keller, 418 

CHEQUE. 

A cheque drawn upon a bank in town, dated 13th 
June was not presented till 28th June, but no 
damage was received by delay : Held, the 
drawer was liable to be sued on it Robinson v. 
Hawksford, 104 

COMPROMISE OF INDICTMENT. 

A. was indicted for disobedience of an order to pay 
money for a bastard-«-he compromised with the 
parish : he afterwards thought the indictment 
would not lie and brought assumpsit to recover 
back the money : Held, the action was not main- 
tainable. Ooodal V. Loumdee, 108 

CONFIDENTIAL COMMUNICATION. 

The question considered what is a privileged 
communication — diffisrence of opinion of the 
judges. Coxhead v. Richards, 351 

CONSOLIDATING SUITS. 

Plaintiff brought actions against several joint con- 
tractors who were unable to plead their non- 
joinder, and who were unwilling to abide the re- 
sult of any of the verdicts, the court refused to 
stay proceedings in all the actions except in such 
one as the plaintiff should elect to proceed with. 
Giles V, Tooth, 116 

Several actions were brought by same plaintiff on 
same contract a^inst the members of a railway 
company. A judge's order was obtained for 
staying proceedings in all but one, unless plain- 
tiff would elect on which of them he would pro- 
ceed. The court rescinded the order. Newton 
smd another v. Belcher, 192 



CONVENTION WITH FRANCE OF NO- 
VEMBER 9th, 1843, RELATING TO 
SUERRENDER OF FUGITIVES FROM 
JUSTICE. 

Habeas Corpus-~convention with France sm to 
giving np fugitives from justice. In re Mettf- 
ger, 83. 367 

CONVICTION FOR VAGRANCY. 

The power of summarily convicting offenders being 
in derogation of the common law, must be strictly 
confined to the special statute from which its force 
is derived. The People v. Phillips, 130 

The restrictions and regulations relative to these 
convictions established by the higher courts in 
England before the revolution, were declaratory 
of the common law, and are binding in this state, 
unless they have since been repealed or altered 
by statute. i^. 

A record must be made up in every such case as s 
pre-reqnisite to commitment ; and trespssi wiU 
lie against a magistrate who commits wiiboot 
having so done. \^- 

The reasons of its necessity fully stated. ik 

CORPORATION, 

Privileges and immunities of the corporation of Co- 
lumbia in Geor^a—- what an invasion of its fran- 
chise — equity jurisdiction with reference thereto 
— ^that the city might file a bill without making 
the attorney general, &c. a party. The Mayor 
and Council of the City of Columbus v. Rod- 
gers et al, 166 

The right ef stockholders of an incorporated compa- 
ny in the state of New- York to examine bookf 
containing names of stockholders, and the books 
in which Uie transfer of stock is registered, and to 
take copies and memoranda under the penalty 
prescribed by Revised Statutes. Cetkeal v. 
Brotoer, 175 

CREDITOR'S BILL. 

The creditor wh^ first files a bill to set aside a frau- 
dulent conveyance obtains a preference over 
other judgment creditors. McCalmont and others 
v. Lawrence, 205 

DAMAGES. 

In an action by an executor or administrator 
against a party who has caused the death of the 
testator or intestate, the damages are not to be 
estimated according to the value of deceased*! 
life calculated by annuity tables — but the jory 
should give what they consider a fair coropeoM- 
tion. Armsworth v. The South Eastern Rail- 
way Co., 345 
DEPOSITS. 

Certificates of deposits, payable at remote periodr 
at a distant place with interest semi-annually are 
not adapted to circulate as money, the variatioa 
of value by the increase of interest and difference I 
of exchange, making them an article of com- 
merce and not a standard of value or means of | 
purchase of other articles. The American Life ' 
Ins. and Trust Co. v. Bayard and others, 13 i 

DEPOSIT OF GOODS. ' 

Where goods were deposited as security for any 
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The non-existence of a mortgagee may be proved 
by inqairing of SQch perwna as may besappoied 
to have known him if he did exist The burthen 
of proving such existence is cast on the assignee 
of such mortgagee. Tayhr v. Crownin- 
shield, 209 

The condition, pursuits) &C. of a party are admissi- 
ble with other facts to prove the improbability of 
his borrowing a large sum of money, or execu- 
ting a specific security. ib. 
Courts of equity will not entertain a suit for dam- i The present, appearance of an instrument the gen- 
ages arising out of fraud, where damages are | uincness of which is disputed, is to be determined 
the sole object of the bill. Person v. Sanger, 43 I by inspection, not the testimony. ib. 
But where other relief is sought by the bill which I ^^*>ef poinUof evidence examined where the in- 
can be had only in equity, and damages are claim- | 
ed only as incidental to the relief, equity having | 
properly possession of the cause for relief, to pre- 1 
vent multiplicity of suits, will determine the i 



•am of money due or to become due, and some of 
them were removed and others deposited in 
their stead : Held, that they could not be taken in 
execution. Rogtrs v. Kennay, 272 

DIVORCE. 
Pleading— cruelty. Wallaeourt v. Wallscourtt 313 

EQUITABLE JURISDICTION. 



whole cause. ib. 

The statute of limitations does not in its terms ap- 
ply to courts of equity ; but lapsd of time, inde- 
pendent of the statute, is often a bar in equity. 1 6. 

B ut in cases of concurrent jurisdiction, as of fraud, 
equity sometimes goes beyond the law, and holds 
lapse of time a bar to equitable relief, when the 
prescription is not fully acquired at law. ib. 

In cases of concurrent jurisdiction if a party sleeps 
on his rights, until the progress of events and 
change of circumstances have put it out of the 
power of the court to do equal justice between 
the parties, it will remain passive, and leave the 
party to his legal remedy. ib. 

A court of equity has the power to interfere to pre- 
vent the pirating of trade marks. Partridge v. 
Menek et aL, 94 

EVIDENCE. 

In a bill by the purchaser for fraud in the sale of a 
chattel, charging that the purchase was made by 
A., for and as the agent of B., and the deposition 
of A. is taken to prove the fraud, it cannot be 
used if it appear that A. was jointly interested in 
the purchase. Person v. Sanger', 43 

The prayer of the bill being that the purchaser 
should take up and pay certain notes given by 
A. and B. jointly, for the purchase money which 
were in the hands of au endorser, a covenant by 
the endorser to A., not to sue him on the notes, 
will not render him a competent witness for he 
wonld be liable over to the endorser on his taking 
up the notes. ib. 

Trespass and false imprisonment — evidence — spe- 
cial damages, &«. Spence v. Meynell and an- 
other, 109 

How far admissions of a party of the existence of a 
fact are evidence against him, under circum-^ 
stances. Bryant and Barnes v. Woodruff, ' 139 

After plaintiff has rested and defendant has gone 
into his defence, whether the plaintiff shall be 
permitted on cross-examination of defendants 
witnesses to call out from them facts necessary 
to establish plaintiff's case, which are not in an- 
swer to any thing called out on direct exami- 
nation, is aquestion in the discretion of the jus- 
tice which cannot be alleged as a ground of error 
on certiorari, Bwreh, in error v. Westfall, in 
trror, 178 



quiry was whether a mortgage was forged. t6. 

A witness heard plaiotifi^s attorney in the presence 
of defendant's attorney say, that a debt was ow- 
ing, but it did not appear to have been said as 
an admission of any disputed fact in the case ; 

I held that this was not evidence. Fetch et ux 

I Y.Lyon, ' 274 

The opinion of a witness, whether ordinary c&re 
is used in excavating an adjoining lot by which 
the plaintiff's premises were injured, is not proper 
testimony. Roger9 v. Rhodebaek, 335 

Where plaintiff saw defendant excavating a cellar 
on adjoining lot, and was in the daily habit of 
passing the work while it was progressing, snch 
knowledge is equivalent to notice. ib. 

An action of trover, proof of plaintiflf s title and right 
of possession when necessary. Porter v. Dal- 
ley, 335 

The declarations of a former owner of personal 
property which is distrained for rent or levied 
upon by execution, although made while such 
former owner was in possession, are not admissi- 
ble in evidence between the claimants. ib. 

The court of common pleas will only review on 
certiorari the points litigated before the jus- 
tice, ih. 

In a suit by one partner against another for contri- 
buting evidence of a thi^ partner, (a defendant,) 
whom the plaintifb had released, who disclaimed 
by his answer, all demands against the other 
partner, was allowed to be read to prove partner- 
ship. Hills v.Na9h, 338 

In an action of trespass for furnished apartments 
brought by tenant against landlord, the refusal 
of the latter to allow the tenant to enter house is 
evidence to go to the jury of snch trespass. Lane 
V. Dixon, 348 

Where defendant, in answer to a request to call 
and settle, promised simply to call, it is evidence 
for the jury whether he meant to call and settle. 
Dunn V. Paekwood, 398 

A. covenanted to pay B. money. The deed con- 
tained also an assignment of goods as *lper 
schedule" to an action for breach of covenant 
for non-payment of money non 9st factum was 
pleaded : Held, unnecessary to produce schedule. 
Daines v. Heath, 434 

EXECUTOR. 

Authority of executor to compound and release 
the debt of his testator — to sell every species of 
personal property, &c. The terms " pemnal 
property,*' used in the Revised Statntes, do 
include in the meaning " choees in action," dtc., 
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Slc* In n final settlement of executor of 

Scott, 378 

Executor de son tort — liability of agent as. Shar- 

land V. Mildon, 34 

FIXTURES. 

Memorandam of deposit of lease and also assign- 
ment of the whole of the fixtures, " as per iu- 
yentory :'* Held^ to pass the fixtures absolutely. 
The fixtures having been separated f^om premi- 
ses, and sold by the assignees of the depositor^- 
held, that the amount of damage was the value 
of the fixtures while they remained on the premi- 
ses. Thompson y. Pettit and another, 342 

HABEAS CORPUS. 

The adjudication of an officer having power to issue 
and decide upon a writ of habeas corpus may set 
up asr^s ad judicata upon any subsequent writ of 
habeas corpus, and is conclusiye upon the same 
parties, when tlie subject matter is the same ; 
and there are no new facts. In re Da Costa and 
Da Rocha, 294 

The parties are the same, where the writ is issued 
on behalf of the same perMn against the same 
respondent, although the relators are difi%rent ib. 

The material facts alleged in the retunii which are 
not denied by the party brought up, must be ta- 
ken to be true. ib, 
IMPORTATIONS. 

It is lawful to import to the United States articles 
the growth, production, or manufacture of the 
British East India dependencies from an English 
port in Europe, in vessels owned by British sub- 
jecU resident in England. The U. S. y. The 
Ship Recorder, 286 

INFANT. 

The general doctrine t'hat a father has an absolate 
right to the custody of his child if personally un- 
objectionable, cannot be sustained in the state of 
New-York. In re Oregg an Infant, 265 

INFORMATION FOR FALSE INVOICE. 

Since the act of 1842, an information for a false or 
fraudulent invoice must aver, that the goods were 
charged in the invoice at less than the market 
value or wholesale prices in the principal mar- 
kets of the country whence imported. The U. S. 
y. 0ns ease Cashmere Shavls, 247 

What proof necessary to support information for a 
fraudulent purchase in 14th section of the act of 
July 14, 1832. ib. 

Certain acts Still in force notwithstanding acts of 
August 30th, 1842. ib. 

INJUNCTION. 

Bill for perpetual injunction — title — adverse posses- 
sion — want of equity. Shepley v. Rangely, 5 

Courts ofequity will restrain by iojunction a private 
nuisance, where the injury therefrom will be ir- 
reparable, or such that the remedy at law will be 
inadequate. But they will interfere with great 
reluctance for the proteclion of rights of property 
which are mingled with the administration of 
criminal law. Gilbert y. Mickle, 10 

Patent — preliminary trial of right — costs. Ward v. 
Key, 21 

On a bill filed by A* B-, to restrain defendant from 



seHrag a work, alleged by plaintiff to be a fran- 
dulent imitation of the plaintiff's publication : 



Held, that it not being clear that the plaintiff 
had a legal right — injunction refused. Spt 
woodv. Clark, 142 



Spottis- 



An injunction wUl not be granted to restrain the 
anticipated commission of an act, where the plain- 
tiff's eqoilyf if any, would not arise until such act 
should have been done Finden y. Stephens, 181 

An injunction will not be granted to restrain a 
prospective, future, and contingent noiflance. 
Haines V. Taylor, 305 

The principles upon which a court of equity acts, 
m granting or refusing an injunction, where the 
legal right of the plaintiff as against the defen- 
dant is open to doubt Electric Telegraph Co. 
y. Nott and oWs, 3S2 

INSURANCE. 

Insurance acainst loss from perils of the sea— col- 
lision. Shertqood v. Mutual Ins. Co. 406 

Total loss — perils of the sea. Phillipsr. Nsire 
and another, 436 

JOINT STOCK COMPANY. 

Creditors — provisional committee — parties to suit in 
equity — ^pleading — what a speaking demurrer. 
Lewis y. Billing, 63 

LEASE. 

Surety — signature by one partner to agreemeot 
in the name of the firm. Renwick ▼. mcAUis- 
ter. 16 

Special agreement — ^rescinding of — ^pleading. Hop- 
kins y. Richardson, 149 

A parol lease of premises, though it paased all let- 
sor*s interest, held valid as a lease. PoUoek t. 
Stacey, 234 

A widow of an assignee of a lease remained in poi- 
session of premises for nine months alter her has- 
band's decease and paid the rent. At the end o( 
that time her son-in-law with her concnrrenet, 
went to the agent of the lessor, and said he wsa 
gomg to hold under the lease until the end of ths 
term, and did so. No administration was taken 
out to the effects of the lessee : Held, that the 
son-in-law was not aatignee nor executor de ms 
tort. Paul et ux v. Simpson, 270 

Terms for letting farm amountinff to tenancy from 
year to year— notice to quit, &.c Doe d. Plu- 
mer v. Nainby, 398 

Defendant being lessee io posses s ion of premises, 
his landlord with his consent, let them to a 
new tenant and discharged defendant firom his 
liability for subsequent rent : Held, to be asonea- 
der by operation of law. NichoUt v. Atker- 
stone, 457 

LIBEL. 

Pleading — innuendo. Solomon '7. Lawson, 31 

Paragraph in newspaper held on demurrer to decla- 
ratiou, not to be libel loua Bacon y. Beach, 448 

LIFE INSURANCE. 
An assignee of a policy of insurance, can susuia 
an action of debt against the assignor for the an- 
nual premium paid by assignee, where the ss- 
signer made default in pa3ring the same purra- 
ant to his covenant, contained in the deed of ss- 
signment Barber and others y. Butcher, $7 
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A party ianiFed bis life, slid afterwards avipied I 
the same to trnstees ander a deed of settlement, 
and covenanted to pay premiam, Slq,. but after- , 
wards committed suicide, in coDsequence of | 
which the polioy became void : Held, that the ' 
trustees could not recover the amount of the | 
money insured against the executors. Dormay 
y. Borradaile, 428 

MALICIOUS PROSECUTI(\N. 

Reasonable and probable cause. Turner v. Am- 
bler, 396 

I 
MARRIAGE. 

Proviso in restmint of marriage void. Webb v. ' 
Chraee, 182 

Eiquity will direct a settlement on application of 
the motheiof infknt ward who was married with- 
out a settlement, although the mother may have 
consented to the marriage, aod an assignment 
may have been made by the ward and her hus- 
band, after marriage, to a third party. Russell 
V. Nicholas, 183 

MARRIED WOMAN. 

Where stock was standing in the names of trustees, 
upon trust for A. for life, remainder to B., a mar- 
ried woman, and A. assigned his life iuterest to 
B. ; the court ordered the fund to be transferred 
to the husband, the wife consenting. Hall v. 
Hugonin, 101 

Chose in action — ^reversionary interest of wife — 
merger of life interest — transfer of fund, wife 
consenting. Bishopp v. Colebrook, 454 

MINOR. 

A legacy having been paid to a minor, the eccle- 
siastical court has no power to order him to bring 
the legacy in. Ooddard v. Norton, 199 

MORTGAGE. 

A mortgagee of a chattel after forfeiture of a condi 
tion, becomes the absolute owner of the property, 
and has a right to reduce it to his possession, and 
is not liable as a trespasser for so doing. Bryant 
4* Barnes v. Woodruff, 139 

NEGLIGENCE. 

Where a fire occurred in an uninhabited house, 
owing to the escape of gas, a previous notice hav- 
ing been given to the gas company, that no 
further supply was #anted, and it appeared that 
there was a stopkcock inside the house, which if 
turned, the escape couid not have taken place : 
Held, that the owner of the house could not re- 
cover for the damage done by the fire : Held, 
also, that the general is^tue raised this defence. 
Holding V. Liverpool Gas Co., 77 

NEXT FRIEND. 

A oomt of equity will not change a next friend 



who was a servant of the solicitor conducting a 
suit, there being nothing to impeach the bona 
fides of the transaction. Lander v. Parr, 327 

PARTNERSHIP. 

Participation in profits — Construction of agreement. 
Barry and another v. Nesham and another, 151 

Evidence of partnership — partnership in buying 
and selling of lands — rule as to distribution of as- 
sets under the 14th section of Bankrupt Law. 
In re, Henry Warren, a Bankrupt, 327 

Evidence of partnership — signing in the name of 
firm. Norton v. Seymour and another, 432 

PATENT. 

Application was made for patent, but from the in- 
formality of papers, the issuing it was delayed, 
but it was made to date of the day on which it 
was applied for. Subsequent to the application, 
but prior to the patent issuing, some of the pa- 
tented goods were sold by the patentees : Held, 
that such sale did not defeat the right of the pa- 
tentee to the design. Sparkman and Kelsey v. 
Higgins, 122 

An assignee of a patent can take only such rights 
as the inventor possessed. Tatham and others 
%, Loring, 207 

PLEADING. 

Libel — ^innuendo. Soloman v. Laufson, 31 

Assumpsit for services — notice to determine service 
— aliegatirtn of readiness and offering. Wilkin- 
son V. Oaston, 36 

Variance between agreement stated in plea, and 
that proved. Gillett v.ffhitmarsh, 65 

Assumpsit for work and laBor as an architect, and 
for commission. The particalars of demand claim- 
ed 5^ for commission : Held, that the plaintiff 
might recover for work and labor, although the 
jury negatived the right to commission. Mayor 
V. Ward, 70 

Case—special damage— innaendo nnneceasary. Bar- 
ley v. Walford, 71 

To a declaration containing three counts, the de- 
fendant pleaded non-assun^t, tender, set-off 
and payment, upon which issues were joined. 
The cause being referred, the arbitrator found 
for the plaintiff on the first, third, and fourth is- 
sues, and on the second for defendant : Held, that 
the finding was sufficient Adams v. Rowe, 76 

Declaration on a bill of exchange alleged that *' cer- 
tain persons under the name, style, or firm of 
James Chandler & Son," made their bill of ex- 
change, and that " the said James Chandler &. 
Sou," then endorsed the sam^. Held, on special 
demurrer a sufficient description of them as draw- 
ers and endorsers. Smith v. Ball, 106 

Consideration for new promise— pleading— demur- 
rer. Smith V. Holme, 113 

A demurrer for want of parties cannot be sustained, 
because the bill asks some relief, which could not 
be given in their absence, if there is relief asked 
which could be given o»th6 record constituted 
as it is. Lewis v. Cooper, 143 

The omission of' the christian namet of penons in 
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pleading a written inBtrament of facts, (anleai it 
be excused by averment,) is ground of special de- 
murrer. Levy v. Webb, 144 

To suit on several bills of exchange against defen- 
dant as acceptor, he pleaded that tliey were ac- 
commodation bills, and that plaintiff was holder 
without value — ^replication de injuria — after issue 
joined, defendant struck out similiter and de- 
murred to replication*-the demurrer was after- 
wards struck out as frivolous — a verdict was 
fouod for plaintiff: application was made to set 
aside order, but the court held replication good. 
La Forest v. Wall, 148 

To debtfor work and labor, &e.,defeDdant pleaded 
that he paid to plaintiff divers suras in satisfac- 
tion of the " cause of action :" Held, that the 
term meant debt and damages, and that a judg- 
ment signed for the latter was irrsgrular. 7Ws- 
ton ana another v. Barringion, 159 

Appointment of attorney — usage and custom of 
merchants. Partridge v. Governor ^ Co. of 
Bank of England, 184 

In a bill to enforce a judgment at law against pro- 
perty alleged to be fraudulently conveyed, it 
is not necessary to allege that an execution has 
been issued : it is the judgment which gives the 
lien. MeCalmont and others v. Lawrence, 205 

Charter-party — ^loading vessel — care, direction and 
management of ship — crew disobeying ordtfs 
of harbor-master — pleading — ^iury. Taylor v. 
Clay, 230 

Declaration in case, bad for want of averment of 
reasonable and probable cause. De Medina v. 
Grove, 276 

Suing out a writ, and endorwig H for the whole 
amount recovered, though part of the sum has 
been paid, is not the ground of an action on the. 
case. ^ ib. 

Declaration stated deiftdant assaulted and de- 
bauched S D., then and still being the daughter 
and servant of plaintiff: averment of loss of ser- 
vice. Plea, that S. D. was not at the times, &c. 
servant of the plaintiff. The trespass was com- 
mitted while S. D. was in the service of the de- 
fendant, but she returned to the house of plaintiff 
before child born. Held, plea proved! Daviea v. 
Williams, 341 

PiyVILEGE. 

A defendant, by setting out part of a privileged 
document in his answer and referring to the re- 
mainder, loses the benefit of the privilege as to 
the part set out, but not as to the remainder. 
Belsham v. Perceval, 23 

PROBATE. 

Where a testator INtscribed a person to whom he 
had been married as his housekeeper, and he ap- 
pointed her executive, probate was passed to her 
as executrix, not describing her as the widow. 
In re goods of Hale, 339 

PRODUCTION OF BOOKS 

Where books and papers are not referred to in an 
answer, a complainant cannot, by summary mo- 
tion resting on the allegations in his bill, or bis 



proofs, call for their prodoetion. Robins v. Da- 
vis, 245 
PROMISSORY NOTES. 

Custom with reference to bought and sold notes in 
transactions effected by a broker between mer- 
chants in Calcutta — evidence— erasure— con- 
tract, Slc. Cowie V. Remfry, 25 

Where a nste under seal is sued upon, proof of the 
sigrnature is presumptive evidence of the seal, 
although ^t ie not staled in the body of the note, 
that it was under seal. Merritt v. Cornell, 300 

Presumption of sealing before signing. ib. 

Where tlie sealed instrument only purported to be 
signed and not sealed, the plaintiff must show 
the sealing before delivery. f6. 

The rule of courts of law, that the holder of a pro- 
missory note cannot bring a joint action against 
the maker and eudoner, must be clearly proved 
to exist in a colony. Chapman v. British Guiana 
Sank, 308 

What held a snfficient notice of dishonor to eadomr 
of promissory note. A. 

Excuse for want of notice of dishonor of promfiMiry 
note. Carter v. Flower, 393 

RAILWAY ACTS. 

In putting a construetion upon a railway company's 
act, no regard will be paid to the plans and sec- 
tions deposited in pursuance of the standiog 
orders of the bouses of parliament, previous to 
the application for that act, unless they are in- 
corporated therewith. The North British Rail- 
way Co. V. Tod, 141 

See nreynton v. London ^ North Western Rail' 
way Co. 269 

Where a plaintiff for the same cause of action sued 
three provisional directors of a railway company^ 
at the same time, iu separate actions, and the 
attorney for defendants swore that the causes of 
action, if any, were joint and not separate ; the 
court set aside an order directing proceedings in 
the last two actions should be stayed till further 
ordered. Newton y. Chambers, 147 

A. and B.. were provisional directors of a projected 
railway scheme, and A. was, with the consent of 
B. and the other directors, appointed secretary to 
the company, and the scheme was afterwards 
abandoned : Held, that A. could maintain aa 
action against B. for services rendered. Day v. 
Sharps, 107 

Liability of provisional committee men— contract — 
agent Reynell v. Lewis, 156 

SALVAGE. 

Where essential service has been rendeiod, the 
amount of compensation for that service may 
not only be diminished by reason of the subse- 
quent negligence or miscondnct of the salvors, 
but all reward may be forfeited. The Dos- 
seitei, liO 

Misconduct of salvors. The Duke of Manekes- 
ter, 315 

SECURITY FOR COSTS. 

Objections to a surety for costs during the absence 
of plaintiff abroad cannot be sustained after the 
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Iretnmof the latter within the jnriidietion. Bri$' 
tow T. Netdham, 21 

SEDUCTION. 

(See Pleading.) 

STATUTE OF FRAUDS, 

Agreement that A. would let and B. wonld take a 
house, that A. would sell and fi. purchase furni- 
ture therein, and that A. would make certain re- 
pain and altertttions, for the value of which B. 
would pay him, is a contract relating to an inte- 
rest in lands within the statute of frauds. And 
if by parol could not be severed so as to make B. 
liable to pay the amount expended in repairs. 
Vaughan v. Hancock, 155 

Parol bargain for sale by sample — part payment — 
return of goods. Walker v. Nu99ey, 359 

STATUTE OF LIMITATIONS. 

In an action against the collector to charge him 
ptersonally for duties paid by the. importer on ar- 
ticles not dutiable, where the statute of limita- 
tions is set up, and met by an alleged acknow- 
ledgment of the indebtedness, it is a question of 
fact for the jury, whether the acknowledgment 
relied on, referred to the liability of the defen- 
dant personally, or to that of the government 
when the words used were equivocal. 

The statute of limitations of New-York, ceases to 
operate only during the period of one absence 
from the state ; and after a party has returned 
from such absence so as to be subject to process, 
the statute continues to run and future absences 
are not regarded. Dorr and atCr Survivor oj 
Dorr Y. Swartwout, 172 

Money deposited with a banker in the usual way, 
is money lent to the banker, and if not noticed 
for six years is affected by the statute : dubit- 
ante Pollock, C. B. Pott v. CUg, 235 

Certain admisBions will not take the debt out of the 
statute. ib. 

STATUTES. 

Statutes which forfeit charters for non -perform- 
ance of a condition, are to be construed as ren- 
dering them voidable on complaint of the state 
not void per 9e, so held in the case of a company 
whose charter was declared " to be forfeited and 
deemed null and void** on payment of a state 
tax. The American Life Jne. and Truet Co. v. 
Bayard, 13 

STILWELL WARRANT. 

Nature of the act of 1831 — ^proceedings xm^er it- 
commitment, &c. Prime Ward j- Co, in re. 409 

SURROGATE'S COURT. 

The Surrogate*s court has not jurisdiction to try 
disputed claims and debts against the estate of a 
deceased person. In re Eetate of Phyfe, 331 

The publication of notice, effect of. ib. 

Rejection or disputation of debt by executor, e^ct 
o£ ib. 

A debt admitted by the execntor or establisiied by 



judgment, after the expiration of six months of 
publication has expired, is, if pot presented with- 
in the six months, not entitled to a pro rata dis- 
tribution ; but a debt so established before the 
commencement of the six months publication, is 
of the same force as if presented within the six 
months. ib. 

Right to commence action, &c. ib. 

Practice with reference to presentation of claims, 
&c. ' ih. 

Practice where an executor or administrator is cal 
led upon by order to render account ib. 

Probate allowed to pass to executrix, a married 
woman, though described in will as housekeeper. 
In re goods of Hale, 339 

TRADE MARKS. 

A court of equity will interfere to prevent the pira- 
ting of trade marks. Partridge v. Menck et al. 94. 

TREATY WITH SWEDEN AND NORWAY 
AS TO SEAMAN'S WAGES. 

A claim for for seaman's wages earned on board a 
Swedish vessel cannot be recovered in the ma- 
rine court, but comes within the provisions of the 
treaty between this country and Sweden and 
Norway, and is therefore only cognizable before 
the consul to wbteh the vessel belongs. Nor- 
berg, in error, v. Hillgreu, in error, 177 

TRUST. 

The expression of a testator's wish and desire do not 
constitute a trust. Finden v. Stephene, 181 

TRUSTEE. 

The appointment of a trustee in the place of a de- 
deceaaed executor, to whom a trust estate was 
devised in his name as executor, belongs exclu- 
sively to the court of chancery. In re, the es- 
tate of Anderson, 302 

USURY. 

Usury is not proved by the payment of a counsel 
fee to an officer of a company for examin ing the 
title to lands proposed to be mortgaged* The 
American Life Insurance and Trust Co. v. 
Bayard, 13 

An exchange of credits is not usurious, if no more 
than 7 per cent, commission is paid on the trans- 
action, even though it be called a loan by the 
parties ; if more than that is allowed it is a ques- 
tion of fact of usury or not ib. 

An allowance for exchange on a security payable 
elsewhere is not usurious, but it is a question of 
fact whether it is so large as to amount to a cover 
for UBU^ ib. 

Parties are estopped from denying that an instru- 
ment had a legal existence so as to make a sale 
of it for less than its face, usurious, where they 
ob tained the loan en the faith of a representation 
or to that effect ib. 

VENDOR AND PURCHASER. 

What a Bofficient delivery of goods so as to vest the 
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titJe id the rendee. Bradner and oth§r$ r- JoM9t 
$herif, dtc. 96 

The complainants fil^ a bill tosetasi^eai f^attdu* 
lent a conveyance of lands. On the hearings the 
awignment was declared void, as toconaplainants, 
and a sal/e or the property remainini; unsold in 
the hands of the assignees, Was directed to b^ 
made by ^ receiv«r in the cause, and the ofia- 
vafanpe on the sale to be ezecuttd by the re- 
ceiver, and the ^antor and grantees. Under the 
decree, A. B. purchased one lot by auction. The 
purchaser objected to the title oit the ground that ^ 
tte assigndtent being declared void, the title 
coul4 not be conveyed by the deed tendered : | 
Held, that the title made under the decree of the ' 
court was perfect, and (hat the porchaser was , 
bound to complete. McCalmont and other 8 v. | 
Lawrence, 205 1 

Assunisit for share sold — ^plea non-assumpsit. — ; 
The shares were knocked down to defendant at i 
anetton. The condition of sale was that the 
shares might be re-sold if purchase money was ' 
not paid on the following day, the bidder making \ 
default, being answerable for loss on re- sale : ' 
Held, that the sale was not absolute, and de- , 
fence admissible under the plea. Lamond v. J 
Davall, 229 , 

In an action agi^inst vendee of shares for not ac- ' 
cepting shares on a given j^f^y^ the measure of 
damages is the value of sHares on the day the ; 
contract was broken, or on the earliest subsequent 
day when the shares could be sold. PQ.ti and an- \ 
other Y. Flatker, * 456 1 

In a contract for a steam engine of fonrteen-hone 
power. The foreman of B. went to the premi* ; 
ses of th» vendor and saw and approved of the ' 
steam engine which was afterwards delivered : ' 
Held, a sale of a specific chattel, and to an ac- 
tion for the price of it, it was po answer to say 
that the power of the engine was not a fonrteen- 
horse power — although that fact might be given 
in evidence for the purpose of reducing the dam- 
ages. Pareone v. Sexton, 460 

WAGEa 

The betting on a horse-race under circumstances 
declared to be an illegal lottery, and that the , 
plaintiff who won could not recover from thtf 
stake-holder. Levy v. Webb, 144 

WILL. 

By the Revised Statutes, a testator may subscribe 
a will in the presence of one attesting witness, I 
and acknowledge its sobeoription separately to 
another attesting witness. In re, proving the 
will of John Tonnele, deeeasedf 254 



Thediechafgeortbereleaaeof adebftiiia will is br 
force of the statute a speeififi legacy to the debtor 
^ the debt released, aiid when an atteatiii|r wit- 
ness is by the will disdiarged from a debt due 
the Estate, and there is legal necessity of iiis be- 
comii^ a witness, it operates as a dLsehar^e of 
the legacy. ik 

EtaminatioD of evidence where it was all eged i 
will wai obtained by undu9 influence of fraud, i 

Interlineations in pencil in a will are pait of t.V 
will if made boSftre execution ; but whether mace 
before or after execution, they will not aflbct th9 
validity of the instrument. th. 

Presumption that interlineation in will was made 
after its execution. ik 

Surrogate can only prove as a will or part of a will. 
such instrument as has been made coaformably 
to statute — instruments incorporated in a wilt 
constructively by reference, are not proved or 
recorded with the will. The will is as va/id for 
proof in the surrogate's court, whether oajd pa- 
pers have existence or not, or whether the refer- 
ence be properly made or not, or w\\«tb« iHo 
provisions of the wilt be nugatory or not ib. 

A schedule referred to in the will a^ annexed to it 
is a part of the will. ib. 

By the Revised Statutes it is indispensable that the 
testator subscribe his name at the end of the in- 
strument — what constitutas such a signing, nh. 

There are several other points of importance refer- 
red to in this case. 

Moral insanity or moral perversion of the feelir.^, 
unaccompanied with delusion, does not fflbrd 
a sufficient ground to invalidate and nollify the 
acts of one so afiected if no fraud is practised 
upon him, and his eoceatricity cannot be resolved 
into intellectual insanitya the test of which is de- 
losion. Freer v. Peacock, 383 

WITxNESS. 

A witness may be examined as to the same mat- 
ters before his testimony is closed, an objection 
to such re-examination should be put specially on 
that ground to be available. Taylor v. Crown- 
mthield and or' 9 S09 

Under wha tcircumstances witness may refresh his 
memory by referring to written memoranda, ib. 

Declarations by an attesting witness or certi- 
fying officer, tending to contradict the facts 
attested, are not admissible, but the statement 
of such witness that he did not know the grantor 
in an instrument whose execution be has attested 
or certified, are admissible. ih. 

Certain other declarations are admiatUe ib. 
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